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KsRaTETx,  Bespondenty  vs.  Weiohman  and  others,  Ap- 
pellants. 

yovemher  9,  1901— March  10^  1908. 

Fleading:  Amendment:  Burprise:  AdmUsion$:  InsimcUoni  to  fury: 
OmnibuB  exceptions:  Improper  remarks  of  coumeh 

L  In  a  counterclaim  to  an  action  for  ront  for  lands  defendant 
sought  damages  for  plaintiffs  failure  to  give  him  the  use  of  a 
certain  large  dwelling  house  on  the  lands.  Plaintiff's  reply 
stated  that  there  were  two  houses  on  the  leased  lands.  At  the 
trial  plaintiff  was  permitted  to  strike  out  this  allegation  and  to 
insert  in  lieu  thereof  a  statement  that  defendant  was  given  pos- 
session of  another  house  on  lands  of  plaintiff  other  than  those 
leased,  and  that  another  house  was  situated  on  lands  not  leased, 
t^e  title  to  which  was  In  dispute.  Held  that,  in  the  absence  ot 
affidavit  or  showing  of  surprise,  the  allowance  of  such  amend- 
ment was  proper. 

2.  A  portion  of  a  pleading  eliminated  by  subseQuent  amendment 

cannot  be  treated  as  an  admission  of  the  party  pleading  it. 

3.  A  single  exception  to  a  portion  of  a  charge  containing  independ- 

ent propositions,  some  of  which  are  correct,  is  insufficient  to 
present  the  question  of  the  correctness  of  any  one  proposition 
singly. 
1  Errors  assigned  respecting  remarks  of  counsel  and  admission  and 
rejection  of  evidence  cannot  be  considered  on  appeal,  in  the  ab- 
sence of  objections  taken  or  rulings  asked  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Rat  Stevens,  Circuit  Judge.    Affirmed. 
Vol.185— 1 
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This  action  was  brought  to  recover  $200,  the  rental  of  cer- 
tain lands  in  Marinette  county.  The  complaint  alleges  in 
substance  that  the  appellants  and  respondent  entered  into 
an  agreement  by  the  terms  of  which  respondent  agreed  to 
lease  to  appellants  the  following  described  premises:  The 
fractional  N".  E.  J  of  section  20,  and  that  portion  of  section 
17  lying  south  of  the  Peshtigo  river,  also  lot  1,  section  18, 
and  also  the  S.  E.  J  of  the  N*.  W.  J  of  section  20,  all  in 
township  32  N.,  of  range  20  E.,  being  situate  in  Marinette 
county,  Wisconsin,  comprising  in  all  337  acres,  more  or 
less,  for  the  period  of  one  year  at  $200  rental;  that,  by  ar- 
rangement between  respondent  and  appellants,  appellants 
agreed  to  pay  $50  of  the  rental  to  one  Henry  Zech  and  $150 
to  respondent;  that  Zech  has  assigned  to  respondent  his 
claim  against  appellants  for  the  $50 ;  that  subsequent  to  said 
contract  appellants  took  possession  under  the  lease;  that 
respondent  performed  all  the  conditions  and  covenants  of 
the  lease  by  him  to  be  performed;  that  said  term  of  one 
year  expired  on  May  20,  1904 ;  and  that  the  $200  rental  be- 
came due  at  that  time.  Appellants  answered,  admitting  the 
making  of  the  lease  and  agreement  to  pay  $150  to  respondent 
and  $50  to  Zech,  but  denied  any  liability  for  rent  under  the 
lease,  and  counterclaimed  for  damages  in  the  sum  of  $300 
for  loss  of  part  of  the  crops  grown  upon  the  lands  leased 
which  were  cut  by  said  Zech  and  respondent  and  converted 
to  their  own  use,  and  for  being  deprived  of  the  use  and  occu- 
pation of  part  of  the  lands  leased,  and  also  for  failure  on  the 
part  of  respondent  to  give  them  the  use  and  possession  of  a 
large  dwelling  house  alleged  to  be  upon  the  lands  leased  to 
them.  The  respondent  replied  to  the  counterclaim,  denying 
every  allegation  thereof  except  as  admitted,  and  alleged, 
among  other  things,  as  follows : 

"Further  answering  said  counterclaim,  he  alleges  that 
there  are  two  houses  upon  the  lands  leased  to  the  defendants 
by  the  lease  referred  to  in  the  complaint  herein.'' 
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When  the  case  was  called  for  trial  respondent  moved  to 
amend  the  reply  by  striking  out  the  allegation  above  quoted 
respecting  the  two  houses  upon  the  leased  land  and  by  in- 
serting in  lieu  thereof  the  following: 

"Further  answering  said  counterclaim,  he  alleges  that 
under  said  lease  the  defendants  were  given  possession  of  a 
small  house  upon  lands,  other  than  those  leased  to  the  defend- 
ants, owned  by  the  plaintiff;  that  another  and  larger  house 
situated  upon  lands  other  than  those  leased  to  the  defendants, 
and  the  title  to  which  was  at  that  time  in  dispute,  was 
at  that  time  occupied  by  Mrs.  Zech,  the  mother  of  Henry 
Zech,  referred  to  in  the  complaint,  and  continued  to  be  occu- 
pied by  her  for  a  long  time." 

This  amendment  was  allowed  on  payment  of  $10  costs. 
Counsel  for  appellants  claim  surprise,  but  made  no  affidavit 
or  showing  of  surprise^  The  jury  returned  a  verdict  in 
favor  of  the  respondent  for  $175.  Judgment  was  rendered 
on  the  verdict  in  favor  of  the  respondent,  from  which  this 
appeal  was  taken. 

/.  J,  McManamy,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Jones  &  Schvr 
bring,  and  oral  argument  by  E,  J.  B.  Schvhring. 

The  following  opinion  was  filed  January  8,  1908 : 

Kbrwiw,  J.  1.  It  is  claimed  that  the  court  erred  in  allow- 
ing the  respondent  to  amend  his  reply  to  the  appellants* 
counterclaim.  In  the  appellants'  answer  it  is  alleged  that  a 
large  dwelling  house  was  upon  the  lands  leased  to  them  by 
the  respondent.  This  allegation  was  also  made  in  the  orig- 
inal reply,  but  in  the  amendment  to  the  reply  it  is  alleged 
that  under  the  lease  appellants  were  given  possession  of  a 
small  house  upon  lands,  other  than  those  leased  to  the  de- 
fendants, owned  by  the  plaintiff.  The  amendment  changed 
the  original  reply,  which  in  effect  admitted  that  there  were 
two  houses  upon  the  lands  leased,  so  as  to  read  that  there 
Were  no  houses  thereon.    It  is  insisted  by  appellants  that  the 
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allegations  in  the  original  reply  are  binding  on  respondent, 
although  at  variance  with  the  allegations  of  the  amended 
reply,  and  nanst  be  regarded  in  the  record,  and  that  "an 
admission  in  an  answer  will  not  be  affected  by  a  repugnant 
allegation  or  denial  in  any  part  of  the  same  answer,  and  a 
general  denial  in  an  answer  will  not  put  the  plaintiff  upon 
proof  of  facts  elsewhere  admitted  in  the  same  answer/*  The 
following  Wisconsin  cases  are  cited  on  this  proposition: 
Hartwell  v.  Page,  14  Wis.  49 ;  SoiUh  Milwavkee  B.  H,  Co. 
V.  Hdrte,  95  Wis.  592,  70  K  W.  821 ;  Sims  v.  Mut.  F.  Ins. 
Co.  101  Wis.  586,  77  N".  W.  908 ;  Farrell  v.  Eermesy,  21 
Wis.  632;  Dickson  v.  Cole,  34  Wis.  621.  These  are  all 
cases  where  the  question  arose  on  the  pleadings  before  the 
court.  When  the  pleading  was  amended  the  part  removed 
by  the  amendment  dropped  out  of  the  case  as  a  pleading. 
It  does  not  appear  that  the  appellants  were,  or  could  have 
been,  surprised  by  the  amendment,  or  that  they  were  in  any 
way  prejudiced  by  it.  It  is  very  clear  that  the  allegations 
removed  from  the  original  reply  were  inserted  by  mistake 
and  the  amendment  merely  conformed  the  pleading  to  the 
facts.  A  broad  discretion  is  allowed  trial  courts  in  allowing 
amendments,  and  it  is  clear  that  the  discretion  of  the  court 
was  not  abused  in  allowing  the  amendment.  Sec.  2830, 
Stats.  (1898) ;  Post  v.  Campbell,  110  Wis.  378,  85  K*  W. 
1032 ;  Gates  v.  Paul,  117  Wis.  170,  94  K  W.  55 ;  III.  8.  Co. 
V.  Bndzisz,  106  Wis.  499,  82  K  W.  534. 

2.  Error  is  assigned  because  the  court  did  not  submit  to 
the  jury  the  question  whether  the  appellants  were  entitled 
to  damages  for  failure  to  get  possession  of  the  large  dwelling 
house.  Whether  this  question  should  have  been  submitted 
to  the  jury  depends  upon  whether  the  evidence  was  sufficient 
to  support  a  verdict  in  favor  of  the  appellants  upon  the 
proposition.  Of  course  the  law  is  well  settled,  as  contended 
by  counsel  for  appellants,  that  if  there  is  any  credible  evi- 
dence from  which  a  reasonable  inference  can  be  drawn  in 
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support  of  the  claim  of  either  party  the  question  must  be 
left  to  the  jury.     Zeniner  v.  Oshkosh  O,  L,  Co,  126  Wis. 
196,  105  N.  W.  911;  Morgan  v.  Pleshek,  120  Wis-  306, 
97  K  W.  916 ;  Beyer  v.  St.  Paul  F.  &  M.  Ins.  Co.  112  Wis. 
138,  88  N.  W.  57 ;  Finkelston  v.  C,  M.  &  St.  P.  R.  Co.  94 
Wis.  270,  278,  68  K  W.  1005 ;  Zimmer  v.  Fox  River  V. 
E,  B.  Co.  118  Wis.  614,  95  N.  W.  957.    The  difficulty  we 
have  in  this  case  is  not  with  the  rule  of  law,  but  with  the  evi- 
dence.    W^e  cannot  discover  from  the  record  that  there  is 
sufficient  evidence  to  support  a  finding  in  favor  of  appellants 
on  the  proposition.    In  fact,  the  showing  made  by  the  appel- 
lants themselves,  we  think,  was  sufficient  to  establish  the 
fact  against  them.    A  discussion  of  the  evidence  on  the  point 
would  serve  no  useful  purpose.    The  court  below  found  that 
there  was  not  sufficient  evidence  to  go  to  the  jury  upon  this 
point,  and  we  do  not  feel  justified  in  disturbing  the  finding. 

3.  It  is  contended  by  appellants  that  the  court  erred  in 
its  instructions  to  the  jury  on  the  measure  of  damages.  It  is 
insisted  by  respondent  that  there  is  nothing  before  us  for 
review  under  this  head,  for  want  of  proper  exceptions  to  the 
charge-  The  second  exception  covers  a  large  portion  of  the 
charge  respecting  the  measure  of  damages.  A  single  excep- 
tion to  a  portion  of  a  charge  containing  independent  proposi- 
tions, some  of  which  are  good,  is  too  general  and  will  be  disre- 
garded. Hayes  v.  State,  112  Wis.  304,  307,  87  K  W.  107G ; 
GrahovTsU  v.  State,  126  Wis.  447,  105  K  W.  805 ;  Sheppnrd 
V.  Roseiikrans,  109  Wis.  58,  85  K  W.  199.  The  portion  of 
the  charge  excepted  to  by  the  second  exception  contains  at 
least  two  separate  and  distinct  propositions  on  the  question  of 
the  measure  of  damages,  one  of  which  is  unobjectionable. 
Therefore,  under  the  established  rule  of  this  court,  tlio  excep- 
tion must  be  disregarded. 

4.  Other  errors  are  assigned  respecting  remarks  of  coun- 
sel in  presence  of  the  jury  and  in  the  admission  and  rcjoc^ 
tion  of  evidence.     Xo  objection  was  taken  to  the  remarks 
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of  counsel  or  a  ruling  asked  thereon ;  hence  this  alleged  er- 
ror cannot  be  considered.  Mayer  v.  Milwaukee  St.  B.  Co. 
90  Wis.  522,  63  N.  W.  1048 ;  Pelton  v.  Spider  L.  8.  &  L,  Co. 
132  Wis.  219,  112  N".  W.  29.  Counsel  claims  further 
under  this  head  that  the  right  to  a  full  cross-examination  was 
denied  him.  We  are  unable  to  discover  from  the  record  that 
appellants  were  prejudiced  by  any  ruling  made  against  them 
on  cross-examination.  Some  of  the  questions  were  objection- 
able as  assuming  facts  not  proved,  others  were  objection- 
able on  the  ground  of  incompetency  or  inmiateriality,  and 
still  others  on  the  ground  that  the  subject  had  been  fully 
covered.  Nor  was  there  any  error  in  admitting  evidence  that 
there  were  no  houses  upon  the  leased  land.  The  allowance 
of  the  amendment  to  the  reply,  heretofore  referred  to,  ren- 
dered this  evidence  admissible. 

We  think  the  case  was  fairly  tried  and  no  reversible  error 
committed,  and  that  the  judgment  should  be  afiOrmed. 

By  the  Court. — The  judgment  is  aflBrmed. 

WiNSLOW,  0.  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  March  10,  1908. 


Vought,  imp.,  Plaintiff  in  error,  vs.  The  Statb,  Defend- 
ant in  error. 

Vovem}>€r  SO,  1907^March  10,  1908. 

Larceny:  Codefendania:  Acquittal  of  some:  Sufficiency  of  evidence: 
Fictitious  town  orders:  Consent  of  town:  Larceny  hy  tricJc: 
Grand  jury:  Constitutional  Jaw:  Admission  of  evidence:  Preju- 
dicial error. 

1,  Where  members  of  a  town  board  and  certain  town  ol&cers  were 
Indicted  for  larceny  of  town  orders  and  the  evidence  showed 
that  all  the  defendants  participated  in  the  issuance  of  anch  or- 
ders in  parsuance  of  a  fraudulent  scheme  to  misappropriate 
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town  funds,  the  acqaittal  of  two  of  the  defendants  who  never 
cashed  any  of  the  orders  or  received  any  money  on  them  does 
not  invalidate  the  conviction  of  another*  member  of  the  board 
who  obtained  possession  of  three  of  the  orders  and  cashed  them. 

2.  Where  town  officers  were  prosecuted  for  larceny  of  fictitious  town 

orders  issued  by  them  in  pursuance  of  a  scheme  to  defraud  the 
town,  the  testimony  of  one  of  the  officers  as  a  state  witness, 
corroborated  by  other  evidence,  was  sufficient  to  sustain  a  con- 
viction. 

3.  A  town  order  is  the  subject  of  larceny  under  sec.  4415,  Stats. 

(1898). 

4.  Fictitious  town  orders  fraudulently  issued  to  pay  no  debt  and 

payable  to  nonexistent  persons,  but  subsequently  disposed  of 
by  a  member  of  the  town  board  for  more  than  $100,  are  the  sub- 
ject of  larceny  under  sec  4415,  Stats.  (1898),  even  though  the 
town  may  not  be  liable  on  them.  Winslow,  C.  J.,  and  Maa- 
8HAIX,  J.,  dissent 

5.  The  use  by  a  member  of  a  town  board  of  fictitious  orders  fraudu- 

lently issued  by  such  board  and  in  their  possession  as  a  means 
of  misappropriating  town  funds  is  an  unlawful  diversion  of  the 
property  of  the  town  against  its  consent  and  constitutes  larceny .- 
€.  It  is  not  necessary  that  a  trespass  in  a  technical  sense  be  com- 
mitted to  constitute  larceny  where  property  is  taken  by  artifice, 
fraud,  or  false  pretense. 

7.  Ch.  90,  Laws  of  1903,  providing  for  the  selection  of  grand  jurors, 

is  constitutional. 

8.  The  inadvertent  admission  of  objectionable  evidence  which  was 

stricken  out  and  the  jury  instructed  to  disregard  it  is  held  not 
to  constitute  prejudicial  error. 

Ebrob  to  review  a  judgment  of  the  circuit  court  for  Ash- 
land county:  A.  J.  Vinje,  Judge.    Affirmed. 

The  plaintiff  in  error,  hereinafter  called  defendant 
Vought,  was  tried  and  convicted  of  larceny  of  several  al- 
leged town  orders.  The  indictment  was  against  defendant 
Mert  iJ.  YougM  and  four  others,  namely,  Michael  J.  Col« 
lins,  Alexander  McDonald,  H.  B.  Templin,  and  Peter  Fish- 
bach.  Templin  was  not  arrested  and  a  nolle  was  filed  as  to 
Fishbach.  Collins  and  McDonald  filed  a  plea  in  abatement, 
which  was  demurred  to  by  the  state  and  the  demurrer  sus- 
tained and  exception  taken.  A  trial  was  had  and  resulted 
in  a  yerdict  finding  the  defendants   Yought  and  Templin 
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guilty  and  Collins  and  McDonald  not  guilty.  A  motion  by 
defendant.  Tot/gr^^  to  set  aside  the  verdict  and  for  a  new  trial 
was  denied  and  Y ought  was  sentenced  to  state's  prison  at 
Waupun  for  one  year  beginning  at  12  o'clock  noon  on  the 
22d  day  of  April,  1907.    Defendant  Yought  brings  error. 

For  the  plaintiff  in  error  there  were  briefs  by  S<mbom. 
LamoreiuD  &  Pray  and  H,  B.  Walmsley,  and  oral  argument 
by  Mr.  Waimsley. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  /.  E.  Messerschmidt,  third  assistant  attor- 
ney general,  and  Y.  T.  Pierrelee,  district  attorney,  of  coun- 
sel, and  oral  argument  by  Mr,  Messerschmidt. 

The  following  opinion  was  filed  January  8,  1908 : 

Kebwtn,  J.  There  is  evidence  tending  to  show  that  the 
defendant  Yought  and  McDonald  were  members  of  the 
board  of  supervisors  of  the  town  of  Morse,  Ashland  county, 
and  Collins  chairman  of  the  board,  Peter  Fishbach  highway 
commissioner,  and  Templin  town  derk;  that  on  the  1st  day 
of  ITovember,  1902,  the  town  board  was  in  session  doing  its 
regular  business  and  passing  upon  claims  presented  against 
the  town;  that  during  the  proceedings  and  before  the  com- 
pletion of  their  work  it  was  suggested  by  one  of  the  members 
that  it  was  about  time  they  were  having  another  rake-off, 
and  for  the  purpose  of  carrying  out  this  scheme  and  fraudu- 
lently obtaining  money  for  each  of  the  five  parties  concerned, 
namely,  the  three  members  of  the  board,  the  clerk,  and  high- 
way commissioner,  it  was  proposed  to  present  claims  in  names 
of  fictitious  persons  and  have  them  allowed,  orders  issued 
therefor,  and  the  money  collected  and  distributed  among 
the  parties ;  that  defendant  Yought  took  an  active  part  in  the 
scheme,  whereupon  seven  fictitious  names  were  presented  by 
the  members  of  the  town  board,  the  clerk,  and  the  commis- 
sioner of  highways,  and  claims  for  alleged  road  work  entered 
in  their  favor,  varying  in  amounts  from  $35  to  $40.25. 
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These  daims  were  entered  tip  among  the  legitimate  claima 
and  placed  upon  the  pay  roll,  voted  npon  by  the  board  and  al- 
lowed, all  members  of  the  board  voting  in  favor  of  such  al- 
lowance.    The  minutes  of  the  town  meeting  show  that  these 
claims  were  regularly  presented  and  O.  K.'d  by  the  chair- 
man, and  regularly  voted  upon,  passed,  and  allowed  in  favor 
of  the  parties  named  as  claimants  in  the  claims  presented. 
After  the  claims  were  allowed,  in  pursuance  of  the  scheme 
orders  were  drawn  up  by  the  derk  (Templin)  in  the  regular 
form  of  town  orders  and  regularly  numbered  from  1854  to 
1860,  inclusive,  and  signed  by  Collins,  chairman  of  the  board 
of  supervisors,  and  Templin,  clerk.    The  clerk  then  tore  out 
the  orders  and  passed  them  around,  one  to  the  chairman,  one 
to  each  of  the  supervisors,  one  to  the  highway  commissioner, 
and  had  three  left     Whereupon  it  was  suggested  by  one  of 
the  party  that  all  the  orders  be  given  to  Collins  (chairman) 
to  have  cashed  and  the  money  divided,  and  they  were  deliv- 
ered to  Collins  accordingly.     The  understanding  was  that 
^the  parties  should  have  about  $50  apiece  out  of  the  rake-off, 
which  was  represented  by  these  seven  orders.     The  orders 
when  taken  out  of  the  order  book  were  receipted  for  by  Fish- 
bach  signing  on  the  stub  the  names  of  the  payees  and  his 
own  initials  below.     Shortly  after  the  orders  were  delivered 
to  Collins,  Fishbach  called  at  CoUins's  saloon  and  received 
something  over  $50  as  his  portion  of  the  plunder.     The 
seven  orders  aggregated  $265.25.     Three  of  these  orders, 
aggregating  over  $100,  were  presented  at  a  bank  by  defend- 
ant Vought  and  cashed.     Several  propositions  based  upon 
the  errors  assigned  are  discussed  by  defendant. 

1.  It  is  insisted  that  because  the  indictment  charges  Col- 
lins, McDonald,  defendant  Vought,  Templin,  and  Fishbach 
jointly  it  cannot  be  sustained  against  any  one  of  the  persons 
jointly  indicted  unless  the  alleged  offense  was  committed 
in  the  manner  detailed  by  Fishbach,  one  of  the  principal 
witnesses  for  the  state ;  that  it  was  impossible  for  defendant 
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Y ought  alone  or  in  conjunction  with  Templin  or  Fishbacb 
to  do  the  thing  charged,  and  that  the  offense  could  not  have 
been  committed  unless  McDonald  and  Collins  were  equally 
guilty  with  defendant  Vought;  that  in  clearing  Collins  and 
McDonald  the  jury  found  Fishbach  was  a  perjurer  and  his 
story  a  fabrication,  therefore  all  persons  accused  with  Col- 
lins and  McDonald  were  necessarily  exonerated.  We  do  not 
think  the  acquittal  of  Collins  and  McDonald  had  any  such 
effect,  nor  do  we  think  the  jury  necessarily  found  by  the  ac- 
quittal of  Collins  and  McDonald  that  Fishbach  was  a  per- 
jurer or  that  his  testimony  respecting  the  making  of  the 
orders  and  pay  roll  was  necessarily  false.  Fishbach's  story 
was  corroborated  in  many  particulars  by  other  evidence  tend- 
ing to  fix  guilt  upon  defendant  Vought,  The  evidence  re- 
specting the  guilt  of  Vought  and  the  other  defendants  was 
different.  Each  defendant  testified  in  his  own  behalf. 
The  jury  may  well  have  found  the  evidence  of  Fishbach  on 
the  making  of  the  orders  true  and  yet  have  found  that  Col- 
lins and  McDonald  were  not  guilty  of  larceny  of  the  orders, 
or  any  of  them.  The  jury  may  have  foimd,  as  testified  to  by 
Fishbach,  that  McDonald  took  all  the  orders  and  carried 
them  away  and  also  have  found  that  defendant  Vought  after- 
wards, in  pursuance  of  the  fraudulent  scheme,  got  possession 
of  three  of  the  orders  and  cashed  them,  and  that  Collins 
and  McDonald  never  cashed  any  of  the  orders  or  received 
any  money  upon  them,  although  they  participated  in  the 
scheme  up  to  the  point  of  delivering  the  orders.  There  is  no 
doubt  that  the  evidence  is  sufficient  to  establish  the  corrupt 
scheme  and  the  issuance  and  delivery  of  the  orders  in  pur- 
suance thereof  and  that  defendant  Vought  got  a  portion  of 
the  plunder  by  obtaining  the  money  upon  three  of  the  orders* 
The  jury  doubtless  found  this  in  convicting  defendant 
Vought,  They  doubtless  also  found  upon  all  the  evidence 
some  ground  for  acquitting  Collins  and  McDonald  not  in- 
consistent with  the  conviction  of  Vought,  and  whether  the 
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grounds  for  the  discharge  of  Collins  and  McDonald  were 
suflScient  it  is  unnecessary  to  consider,  since  the  evidence 
was  sufficient  to  convict  defendant  Vought.  Upon  the  evi- 
dence produced  we  are  very  clear  that  the  discharge  of  Col- 
lins and  McDonald  did  not  necessarily  work  a  discharge  of 
defendant  Vought.  Counsel  is  in  error  in  his  contention  that 
the  dischaj^  of  Collins  and  McDonald  necessarily  dia- 
chaj^ed  defendant  Vought.  It  is  true  that  there  are  cases 
where  the  acquittal  of  one  jointly  indicted  works  a  discharge 
of  all.  But  such  authorities  are  clearly  distinguishable  from 
the  case  before  us,  as  will  be  seen  by  an  examination  of  the 
cases  cited  by  counsel  for  defendant  and  many  others. 

St^te  V.  WUsorij  3  McCord,  187,  is  where  two  persons 
were  indicted  together  for  stealing  the  same  goods,  and  it 
was  held  that  one  could  not  be  convicted  of  grand  and  the 
other  of  petit  larceny.  The  court  said  that  two  persons 
equally  concerned  in  stealing  the  same  article  oould  not  be 
guilty  of  different  offenses;  that  the  jury  could  not  value 
the  pro;)erty  at  one  price  in  the  hands  of  one  man  and  at 
another  in  the  hands  of  another,  who  were  equally  concerned 
in  the  same  transaction,  for  the  purpose  of  subjecting  one  to 
a  greater  punishment  than  the  other.  State  v.  JcLchson,  7  S. 
C.  283,  was  where  A.  and  B.  were  indicted  for  conspiracy. 
Both  appeared  and  pleaded  to  the  indictment.  B.  was  put 
upon  trial  and  A.  used  as  a  witness  for  the  state.  After  the 
jury  retired  a  nolle  was  entered  as  to  A.  and  a  verdict  of 
guilty  rendered  as  to  B.  It  was  held  that  judgment  could 
not  be  pronoimced  on  the  verdict,  since  it  would  amount  to 
convicting  one  of  conspiracy,  and  a  conspiracy  implies  a  com- 
bination between  two  or  more.  State  v.  Tom,  13  IN".  C.  (2 
Dev.  Law)  569,  and  Bex  v.  Plummer,  [1902]  2  K  B.  339, 
are  conspiracy  cases.  Comm.  v.  Edwards,  135  Pa.  St  474, 
19  Atl.  1064,  turned  on  the  construction  of  a  statute  relat- 
ing to  costs.  Delany  v.  People,  10  Mich.  241,  was  a  case 
of  lewd  and  lascivious  cohabitation  under  a  statute  making 
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the  offense  the  joint  act  of  two,  and  hence  an  indictment 
charging  one  stated  no  offense  under  the  statute.  2  Hawk. 
P.  C.  ch.  29,  sec.  40,  relates  to  principal  and  accessory. 

It  will  be  seen  that  the  foregoing  cases  cited  by  counsel 
for  defendant  Vought  are  not  in  point  and  do  not  help  his 
contention.  In  case  of  adultery  it  has  been  held  that  one 
participant  may  be  convicted  and  the  other  acquitted. 
Alonzo  V.  State,  15  Tex.  App.  378,  citing  2  Whart  Crim. 
Law,  §§  1724,  1730,  and  State  v.  CaldweU,  8  Baxt  576. 
But  we  regard  it  unnecessary  to  prolong  discussion  upon  this 
point.  We  think  it  entirely  dear  that  the  verdict  of  not 
guilty  as  to  Collins  and  McDonald  in  no  way  interfered  with 
the  conviction  of  YougM. 

2.  It  is  further  insisted  that  if  Eishbach's  story  falls  the 
whole  case  falls.  In  the  first  place  it  is  for  the  jury  to  say 
whether  Eishbach's  story  falls.  His  story  was  in  many  re- 
spects  corroborated.  A  record  was  made  of  the  transactions 
and  the  signatures  produced.  A  record  of  the  orders  made 
and  signed  was  produced.  There  was  also  a  stub  book  show- 
ing receipts  for  the  seven  orders,  and  a  record  showing  that 
the  bank  received  three  orders  from  Y ought.  Other  evidence 
might  be  recited  strongly  corroborating  Eishbach's  evidence 
as  to  the  board  meeting.  We  cannot  bring  ourselves  to  the 
conclusion  contended  for  by  counsel  that  Eishbach's  board- 
meeting  story  falls,  but  on  the  contrary  think  it  is  well  sup- 
ported by  the  evidence. 

3.  It  is  further  insisted  that  the  value  of  the  property  was 
not  shown  and  that  it  had  no  value.  The  argument  of  counsel 
is  that  the  seven  orders  being  issued  without  authority  were 
void  and  of  no  valua  As  we  have  before  observed,  the  orders 
in  question  were  regular  upon  their  face.  Xot  only  wore 
they  regular  upon  their  face  and  signed  by  the  chairman 
and  countersigned  by  the  clerk,  but  all  the  proceedings  back 
of  the  ordersi,  as  appears  from  the  to^vn  records,  were  regu- 
lar.    The  claims  in  favor  of  the  persons  named  in  the  orders 
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as  payees  for  labor  were  presented,  filed,  and  allowed  by  the 
board  and  placed  upon  the  pay  roll  and  the  orders  in  question 
drawn  for  the  respective  amounts.  There  was  nothing  upon 
the  face  of  the  orders  or  in  the  town  records  to  cast  any  sus- 
picion upon  the  validity  of  the  orders  at  the  time  the  three 
orders  were  cashed  at  the  bank  by  Yought  or  at  the  time  the 
seven  orders  in  question  were  signed  and  delivered  to  Collins. 
Xow,  in  order  to  successfully  defend  against  these  orders,  it 
would  be  necessary  to  establish  the  facts  contrary  to  the  town 
records  to  the  effect  that  the  names  of  the  payees  were  ficti- 
tious names  and  that  no  such  claims  in  fact  existed  against 
the  town.  Until  this  was  established  the  orders  constituted 
valid  obligations  against  the  town;  subject  to  be  defeated 
upon  proof  of  facts  showing  their  invalidity  and  a  determina- 
tion of  the  fact  of  invalidity.  It  is  said  the  orders  were  of 
no  value.  The  three  orders  cashed  by  Yought  proved  to  be 
of  value  to  him,  since  he  received  more  than  $100  for  them 
at  the  bank.  They  accomplished  the  purpose  for  which  they 
were  issued,  namely,  to  pass  as  valid  obligations  against  the 
town,  and  it  is  safe  to  say  that  no  diligence  on  the  part  of 
the  bank  would  have  discovered  any  infirmity  in  them. 
Sec.  4415,  Stats,  (1898),  provides: 

"Any  person  who  shall  commit  the  crime  of  larceny  by 
stealing  the  property  of  another,  any  money,  goods  or  chat- 
tels, or  any  bank  note,  bond,  promissory  note,  bill  of  ex- 
change, order,  certificate,  book  of  accoimt,  conveyance  of 
real  estate,  bill  of  sale,  mortgage,  valuable  contract,  receipt, 
release,  defeasance,  railroad  passenger  ticket,  ticket  of  ad- 
mission to  any  place,  any  writ,  process,  public  record ,  or  any 
instrument  in  writing  whereby  any  demand,  right  or  obliga- 
tion is  created,  increased,  diminished  or  extinguished  or  any 
personal  property  whatever,  if  the  value  thereof  shall  exceed 
one  hundred  dollars,  shall,  unless  it  be  otherwise  provided  in 
these  statutes  as  to  some  particular  offense,  be  punished  by 
imprisonment  in  the  state  prison  not  more  than  five  years 
nor  less  than  one  year.  •  •  ." 
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There  can  be  no  doubt  under  this  statute  that  a  town  order 
is  the  subject  of  larceny.  Clawson  v.  State,  129  Wis.  650, 
109  N.  W.  578 ;  State  v.  White,  66  Wis.  343,  28  N.  W.  202. 
The  only  question  is  whether  the  alleged  invalidity  renders 
the  orders  of  no  value  and  therefore  not  the  subject  of  lar- 
ceny. We  think  the  case  at  bar  is  ruled  by  the  doctrine  laid 
down  by  this  court  in  State  v.  White,  supra,  and  Norton  v. 
Staie,  1^9  Wis.  659,  109  K  W^.  533.  In  State  v.  White, 
supra,  it  was  held  that  unissued  negotiable  bonds  of  a  city 
in  the  custody  of  the  city  comptroller  were  property  for  the 
taking  and  conversion  of  which  he  may  be  convicted  of  em- 
bezzlement, even  though  the  city  may  not  be  liable  on  the 
bonds.  The  reasoning  of  the  court  is  very  much  in  point  as 
bearing  upon  the  instant  case.  At  page  349  (28  K  W.  204) 
the  court  said : 

"The  argument  that  the  city  of  Milwaukee  may  not  be 
liable  to  the  holders  of  the  bonds  fraudulently  converted  by 
the  defendant — an  argument  which  may  or  may  not  be  a 
sound  one,  and  the  determination  of  which,  one  way  or  the 
other,  may  depend  very  much  upon  the  court  in  which  the  ac- 
tion to  enforce  the  payment  thereof  may  be  brought — does 
not  seem  to  us  a  sufficient  reason  for  holding  the  defendant 
not  guilty  of  a  crime  in  converting  them.  To  him  the  bonds 
were  just  as  good  as  though  they  had  been  regularly  issued. 
He  received  the  same  compensation  that  he  would  have  re- 
ceived had  they  been  regularly  issued ;  and  it  would  seem  to 
be  just  that  he  should  not  now  be  heard  to  say  they  were 
merely  waste  paper.  If  the  person  who  purchased  them  of 
him  shall  fail  to  recover  on  them  against  the  city,  certainly 
a  great  injustice  has  been  done  to  that  person ;  and,  though 
the  city  may  succeed  in  making  a  defense,  it  will  be  at  con- 
siderable cost  and  expenditure,  and  so  far  it  will  be  injured 
by  the  fraud  of  the  defendant." 

In  Norton  v.  State,  129  Wis.  659,  109  N.  W.  531.  it  was 
held  that  a  check  falselv  made  with  intent  to  defraud  and 
apparently  sufficient  on  its  face  is  a  forgery,  even  though 
other  steps,  such  as  indorsement  by  the  payee,  would  be  nee- 
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essary,  if  it  were  genuine,  to  perfect  it  in  the  hands  of  the  ac- 
cused. In  State  v.  Morgan,  109  Tenn.  157,  69  S.  W.  970,  it 
was  held  that  a  county  warrant  obtained  by  fraud  and  void 
was  the  subject  of  larceny. 

It  is  further  insisted  bv  counsel  for  defendant  that  the 
orders  were  not  orders  at  all,  but  simply  waste  paper,  and 
created  no  obligation  against  \he  town.  They  were  valid  on 
their  face  and  upon  the  face  of  the  town  records,  and  valid 
until  set  aside  or  defeated  by  a  judgment  establishing  their 
invalidity,  which  might  or  might  not  be  accomplished,  de- 
pending on*  the  evidence  produced  and  the  result  of  a  trial. 
We  think  under,  the  rules  laid  down  by  this  court  in  State 
V.  White,  stcpra,  and  Norton  v.  State,  supra,  the  orders  were 
the  subject  of  larceny  and  their  value  sufficiently  estab- 
lished. 

4.  It  is  further  insisted  that  the  element  of  trespass  or  non- 
consent  is  wanting  and  hence  no  larceny  is  proved.  It  is 
said  the  things  claimed  to  have  been  stolen  were  lawfully  in 
possession  of  the  town  board  as  officers  of  the  town,  and  if 
they  carried  them  away  there  could  be  no  trespass  and  no  non- 
consent.  But  the  property  of  the  town  was  in  poss(\ssion  of 
its  officers  for  lawful,  not  for  unlawful,  purposes,  and  every 
unlawful  diversion  of  funds  of  the  town  by  its  officers  in- 
volves the  element  of  nonconsent  on  the  part  of  the  town. 
Xor  is  it  necessary  that  a  trespass  in  the  technical  sense  be 
<x)mmitted  in  order  to  constitute  larceny,  where  the  property 
13  taken  by  artifice,  fraud,  or  false  pretense.  People  v. 
Hughes,  91  Hun,  354,  36  N.  Y.  Supp.  493 ;  People  v,  Lauu- 
rence,  137  K  Y.  517,  38  N.  E.  547 ;  People  v.  Shaw,  57 
Mich.  403,  24  K  W.  121 ;  Frazier  v.  State,  85  Ala.  17. 
Moreover,  by  sec.  4415,  Stats.  (1898),  embezzlement  is  made 
larceny,  and  counsel  for  defendant  says  if  the  state  has 
proved  an  offense  it  is  embezzlement. 

5.  It  is  further  urged  by  coimsel  for  defendant  that  Vought 
was  not  indicted  by  a  lawful  grand  jury,  on  the  ground  that 
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ch.  90,  Laws  of  1903,  is  unconstitutional  as  being  in  contra- 
vention of  the  state  and  federal  constitutions.  We  regard 
this  question  settled  against  the  defendant's  contention  by 
former  decisions  of  this  court,  notably  State  ex  rel.  Qvbhins^ 
V,  Anson,  132  Wis.  461,  112  N.  W.  475.  After  a  careful 
examination  of  the  exhaustive  argument  of  counsel  upon  this 
point  we  are  unable  to  discover  any  reason  for  receding  from 
our  former  decisions  and  must  regard  the  question  at  rest 

Complaint  is  made  by  counsel  of  the  "excessive  zeal  of 
state's  attorney,"  but  we  find  nothing  under  this  head  which 
could  have  worked  any  prejudice  to  the  defendant. 

Error  is  also  assigned  because  of  alleged  erroneous  ad- 
mission gf  evidence.  The  most  objectionable  evidence  came 
in  inadvertently  and  was  afterwards  stricken  out  and  the 
jury  instructed  to  disregard  it  We  find  no  prejudicial  error 
under  this  head. 

After  a  careful  examination  of  the  record  we  think  no 
prejudicial  error  was  committed,  and  therefore  the  judgment 
must  be  affirmed. 

By  the  Court, — ^Judgment  affirmed* 

The  following  opinion  was  filed  January  28,  1908 : 

WiNSLOw,  C.  J.  (dissenting).  I  cannot  agree  with  this 
decision,  because  it  seems  to  me  that  some  well-settled  princi- 
ples of  the  law  of  larceny  have  been  disregarded.  Grand 
larceny  can  only  be  committed  by  the  stealing  of  personal 
])roperty  exceeding  $20  in  value,  and  the  value  must  be  af- 
firmatively proven.  The  property  claimed  to  have  been  stolen 
here  was  a  fictitious  town  order  fraudulently  issued  to  pay 
no  debt  and  payable  to  a  nonexistent  person.  It  was  not  au- 
thorized by  law,  but  was  absolutely  void  in  whosesoever  hands 
it  might  be  found.  Hvilard  v.  Lyndon,  28  Wis.  674.  It  was 
not  negotiable.  Sec.  1675 — 1,  Stats.  (Supp.  1906;  Laws  of 
1899,  ch.  356).  It  was  utterly  worthless.  The  fact  that  the 
defendant  may  have  induced  some  one  to  believe  that  it  waa 
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genuine,  and  thiiB  by  fraud  obtained  anthoritj  for  it^  does 
not  prove  that  it  was  of  yalne.  As  well  might  it  be  daimed 
that  the  value  of  a  bogus  gold  brick  was  $1,000  because  a 
sharper  had  obtained  that  sum  for  it  from  his  confiding  vic- 
tim. This  instrumfflit  looked  like  a  town  order,  but  was  not 
so  in  fact,  any  more  than  a  forged  note,  which  haa  deceived  an 
innocent  purchaser,  is  a  genuine  note.  In  order  to  be  the 
subject  of  larceny  it  must  be  shown  that  the  instrument 
chaiged  to  have  been  stolen  is  valid  and  genuine.  2  Bish. 
Jfew  Crim.  Law,  §  786;  18  Am.  &  Eng.  Ency.  of  Law  (2d 
eA)  517;  1  Whart  Crim.  Law,  §§  878,  8826.  It  has,  in- 
deed, been  held  that  where  genuine  negotiable  instruments 
have  been  stolen  from  the  maker  before  delivery,  and  can  be 
or  have  been  placed  in  the  hands  of  innocent  purchasers  for 
value  and  thus  become  binding  obligations,  they  become  the 
subjects  of  larceny.  Comm.  v.  Band,  7  Met  475 ;  Bork  v. 
People,  91  K  Y.  5 ;  State  v.  White,  66  Wis.  343,  28  N.  W. 
202.  This  principle;,  however,  does  not  reach  the  present 
case,  because  the  instrument  here  in  question  was"  nonnegoti- 
sble  even  if  it  had  been  genuine.  It  is  true  that  in  the  White 
Case  it  .was  said  that  it  would  make  no  difference  in  such  a 
case  whether  the  instrument  could  be  recovered  on  in  the 
hands  of  an  innocent  purchaser  or  not;  but  it  must  be  remem- 
bered that  the  court  was  speaking  of  a  regularly  executed 
negotiable  bond,  which  in  some  courts  at  least  would  be  valid 
in  the  hands  of  an  innocent  purchaser  even  if  stolen,  and  the 
question  whether  the  taking  of  a  spurious  nonnegotiable  in- 
strument would  besubject  to  the  same  rule  was  not  before  it 
I  think  that  the  conclusion  of  the  court  in  the  present  case 
on  this  question  is  not  only  contrary  to  sound  principle,  but 
contrary  to  the  practically  unanimous  weight  of  authority. 

I  am  authorized  to  state  that  Mr.  Justice  Mabshall  con- 
curs in  this  dissent 

TTpon  a  motion  by  the  plaintiff  in  error  for  a  rehearing 
there  was  a  brief  by  Sanborn,  Lamoreux  &  Pray  and  ff.  B. 
Vou  135—3 
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Walmsley,  his  attorneys,  and  a  brief  for  the  defendant  in 
error  by  the  Attorney  Oeneral  and  /.  E.  Messerschmidt,  aa* 

sistant  attorney  general. 

The  motion  was  denied  March  10,  1908. 


Wilson,  Administratrix,  Respondent,  vs.  Chippewa  Vallbt 
Elkotbio  Railroad  Company,  Appellant. 

December  11,  IQOy—March  10,  1908. 

Directing  verdict :  Reversal :  Effect  on  retrial :  Special  interrogatories  .• 
Evidence:  Experiments:  Relevancy:  Harmless  error: Rehearing: 
Admissions  in  argument:  Changing  decision:  Death  of  party: 
Entry  of  judgment  nunc  pro  tunc 

1.  Where  a  judgment,  rendered  upon  a  verdict  directed  for  defend- 
ant,  was  reversed  by  this  court  on  the  ground  that  plalntifT's 
evidence  considered  most  favorably  would  sustain  a  verdict  for 
him,  it  was  not  decided  that  the  evidence  was  of  such  probative 
weight  that  the  trial  court  on  a  retrial  might  not  set  aside  a 
verdict  rendered  thereon  as  against  the  great  preponderance  of 
evidence,  especially  as  there  was  much  additional  evidence  of- 
fered by  defendant  on  the  second  trial  tending  to  disprove  the 
prima  facie  case  made  by  plaintiff. 

2  A  trial  court  on  a  retrial  of  an  action  may  set  aside  a  verdict  for 
plaintlfF  and  grant  a  new  trial  on  the  ground  that  such  verdict 
was  against  the  weight  of  evidence,  notwithstanding  a  previous 
decision  of  this  court  in  the  same  case  that  there  was  evidence 
sufficient  to  go  to  the  jury  on  the  part  of  the  plaintiil,  as  the 
question  whether  or  not  plaintifF  has  made  a  prim^  facie  case 
for  the  jury  has  no  bearing  upon  the  question  whether  defend- 
ant has  met  the  case  so  made  by  a  preponderance  of  contradict* 
ory  evidence. 

3.  In  an  action  for  death  caused  by  being  struck  by  an  electric  car, 

evidence  was  offered  of  experiments  made  with  the  car  in  ques- 
tion at  the  scene  of  the  accident  after  the  Injury  for  the  pur- 
pose of  proving  within  what  distance  the  car  could  be  stopped. 
Held,  it  was  for  the  trial  court,  before  receiving  it,  to  determine 
upon  a  proper  showing  whether  the  conditions  existing  on  the 
two  occasions  were  prima  facie  essentially  the  same. 

4.  In  an  action  based  upon  a  charge  of  gross  negligence  in  operat- 

ing a  street  car,  evidence  of  experiments  made  with  the  car  in 
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question  at  the  scene  of  the  accident  after  the  injury  occurred 
to  show  within  what  distance  it  could  be  stopped  has  little,  it 
any,  bearing,  and  its  rejection  does  not  constitute  prejudicial 
error. 
6.  Where  gross  negligence  in  the  operation  of  a  street  car  was 
charged  to  consist  of  wilful  failure  of  defendant's  servants  to 
make  any  attempts  to  stop  the  car  after  becoming  aware  of 
.  plaintiff's  danger,  certain  interrogatories  are  suggested  for  sub- 
mission to  the  Jury,  in  the  event  of  a  special  verdict  being  re- 
quested on  a  retrial. 

6.  It  is  not  considered  Just  in  this  case  to  change,  on  account  of 

argumentative  admissions  by  appellant's  counsel  on  a  motion 
for  a  rehearing,  the  decision  of  this  court  reversing  the  Judg- 
ment of  the  trial  court. 

7.  Upon  suggestion  that  one  of  the  parties  had  died  after  the  cause 

had  been  argued  and  submitted  to  this  court  but  before  its  de- 
cision had  been  announced,  the  Judgment  Is  vacated  and  entered 
nunc  pro  tunc  as  of  the  date  of  such  submission. 

AppBAii  from  a  judgment  of  the  circuit  court  for  Barron 
comity:  A.  J.  Vinjb,  Circuit  Judges    Reversed, 

The  appeal  is  from  a  judgment  for  $5,377.33  damages  and 
costs  given  in  an  action  for  causing  the  death  of  David  Wil- 
son, The  judgment  was  based  upon  special  verdict,  and  the 
appellant  assigns  error  (1)  in  denying  its  motion  for  judg- 
ment notwithstanding  the  verdict;  (2),  (8),  (4),  and  (5) 
in  denying  its  motion  to  set  aside  each  of  the  answers  of  the 
jury  to  the  several  questions  and  to  change  the  answers  to 
conform  to  the  evidence,  and  for  judgment  upon  the  verdict 
80  amended;  (6)  in  denying  defendant's  motion  to  vacate 
and  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial  for 
various  reasons  set  forth  in  the  motion  for  a  new  trial ;  and 
(7)  for  error  of  the  trial  court  in  refusing  to  exercise  its  dis- 
cretion to  set  aside  the  verdict  of  the  jury  and  grant  a  new 
trial  on  terms  because  the  verdict  was  contrary  to  the  great 
preponderance  of  the  evidence. 

For  the  appellant  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argument  by  (7.  T.  Bundy. 

For  the  respondent  there  was  a  brief  by  Wickham  d  Farr, 
and  oral  argument  by  James  Wickham. 
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The  following  opinion  was  filed  January  8,  1908 : 

Timlin,  J.  The  action  is  brought  to  recover  on  account 
of  gross  negligence  of  the  defendant,  and  the  facts  pleaded 
constituting  said  gross  negligence  so  far  as  relevant  here  are : 

"That  the  agents  of  the  defendant  operating  the  car  before 
it  reached  the  crossing  knew  and  discovered  the  fact  that 
the  deceased  was  then  about  to  cross  and  was  crossing  the 
track,  and  discovered  the  fact  that  said  deceased  was  in  great 
and  imminent  peril  of  being  injured  and  being  struck  by  the 
car,  and  knew  and  discovered  the  fact  that  said  deceased, 
without  any  fault  or  negligence  on  his  part,  was  unable  to 
protect  himself  from  said  injuries,  and  said  agents  and  serv- 
ants, after  discovering  the  perilous  position  in  which  said 
deceased  was  placed,  had  ample  and  sufficient  time,  had  they 
exercised  any  care  whatever,  to  stop  said  car  before  it  reached 
said  crossing,  but  negligently  failed  and  neglected  so  to  do, 
and  made  no  attempt  to  stop  said  car  prior  to  the  time  when 
it  struck  said  deceased,  but  carelessly,  negligently,  and  wil- 
fully continued  to  run  said  car  at  the  speed  aforesaid  against 
and  onto  said  deceased  without  any  regard  whatever  for  hu- 
man life,  and  without  taking  any  care  or  caution  to  prevent 
said  accident,  and  in  a  grossly  negligent  manner  wantonly 
and  wilfully  ran  said  car  onto  and  against  said  deceased, 
thereby  causing  said  injuries;  that  said  negligence  of  said 
defendant,  its  agents  and  servants,  was  so  gross  as  to  be  in 
utter  disregard  of  human  life,  and  such  as  amounted  to  an 
intention  on  their  part  to  inflict  upon  said  deceased  inten- 
tional injuries." 

The  case  was  before  this  court  in  Wilson  v.  Chippewa  Y. 
E.  B,  Co,  120  Wis.  636,  98  K  W.  536,  upon  appeal  from  a 
judgment  rendered  upon  a  verdict  directed  for  the  defendant. 
The  facts  will  be  there  found  quite  fully  stated,  and  so  far 
as  the  case  made  by  the  plaintiff  is  concerned  there  is  no 
substantial  discrepancy  between  the  case  then  and  now.  It 
must  follow  tJiat  the  first  assignments  of  error,  which  merely 
challenge  the  sufficiency  of  the  evidence  to  make  a  prima  facte 
case  for  the  plaintiff,  should  be  overruled.  But  in  the  former 
decision  in  this  case  it  was  only  decided  that)  looking  at  the 
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facts  in  evidence  in  the  light  most  favorable  to  the  plaintiff, 
the  jury  mi^t  be  justified  in  finding  a  verdict  for  the  plaint- 
iff {Leiser  v.  Kieckhefer,  95  Wis.  4,  69  N.  W.  979)  ;  or  that 
taking  all  the  evidence  produced,  giving  thereto  the  most- 
favorable  construction  it  will  reasonably  bear  and  admitting 
that  it  established  what  it  tended  to  establish,  it  would  sus- 
tain a  verdict  for  the  plaintiff  (Lewis  v.  Prien,  98  Wis.  87, 
73  K".  W.  654)  ;  and  it  was  not  decided  that  the  evidence  was 
of  such  probative  weight  that  the  trial  court  might  not  set 
aside  a  verdict  rendered  thereon  as  against  the  clear  prepon- 
derance of  the  evidence.  Finkelston  v.  C,  M.  £  St.  P.  7?. 
Co.  94  Wis.  270,  68  N.  W.  1005 ;  O'Brien  v.  0.  &  N.  W.  R. 
Co.  92  Wis.  340,  66  N.  W.  363 ;  Leans  v.  Prien,  supra.  Be- 
sides this,  there  was  much  additional  evidence  upon  the  part 
of  the  defendant  on  this  second  trial  tending  to  disprove  tho 
frima  facie  case  made  by  the  plaintiff. 

Under  the  seventh  assignment  of  error  the  appellant  pre- 
sents the  question  whether  the  trial  court  erred  in  refusing  to 
exercise  its  discretion  in  the  matter  of  granting  a  new  trial 
on  the  ground  that  the  verdict  as  returned  was  contrary  to 
the  great  preponderance  of  evidence.  It  would  be  difficult 
to  aflSrm  this  proposition  had  not  the  court  filed  an  opinion 
in  writing  giving  his  reasons  for  denying  the  motion.  He 
there  stated : 

"Were  it  not  for  the  decision  of  the  snpreme  court  on  tlie 
former  appeal  this  court  would  at  least  set  aside  the  verdict 
and  grant  a  new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence." 

He  then  sets  forth  reasons  which  induced  him  to  the  con- 
clusion that  the  verdict  was  contrary  to  the  weight  of  evi- 
dence, and  added: 

"Therefore,  brushing  aside,  as  I  must,  my  own  personal 
opinion,  and  looking  only  to  what  the  judicial  opinion  of  tlie 
trial  court  should  be  in  die  light  of  the  rule  laid  down  by  the 
supreme  court  as  I  interpret  it,  such  opinion  is  that  the  evi- 
dence sustains  the  verdict.'' 
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This  then  appears  to  be  a  case  where,  after  the  decision  of 
this  court  that  there  was  evidence  sufficient  to  go  to  the  jury 
on  the  part  of  the  plaintiff,  the  circuit  court  upon  a  second 
trial  interpreted  this  decision  to  stand,  at  least  to  some  degree, 
in  the  way  of  his  granting  a  new  trial,  notwithstanding  it  ap- 
peared to  him  at  the  end  of  the  second  trial  that  the  verdict 
therein  rendered  was  against  the  great  weight  or  preponder- 
ance of  the  evidence.  This  was  clearly  erroneous.  The  ques- 
tion whether  or  not  the  plaintiff  has  made  a  prima  facie  case 
for  the  jury  has  no  bearing  upon  the  question  whether  or  not 
the  defendant  has  met  the  case  so  made  by  a  great  or  over- 
whelming preponderance  of  contradictory  evidence.  The 
trial  court  was  as  free  to  set  aside  the  verdict  and  grant  a 
new  trial  upon  this  latter  ground  as  if  the  case  of  the  plaint- 
iff had  never  been  pronounced  a  prima  facie  case  by  this 
court,  or  as  he  would  be  in  any  other  case  where,  notwith- 
standing the  prima  facie  case  made  by  the  plaintiff,  there  is 
a  great  preponderance  of  evidence  to  the  contrary.  For  this 
error  the  judgment  must  be  reversed,  and  as  the  trial  court 
has  indicated  his  view  of  the  matter  and  what  he  would  have 
done  had  he  not  been,  as  he  supposed,  constrained  by  the  de- 
cision of  this  court  to  the  contrary,  the  cause  must  be  re- 
manded for  a  new  trial.  Lee  v.  C,  St,  P.,  M,  &  0,  B.  Co. 
101  Wis.  352,  77  N.  W.  714;  ]yoIfgram  v.  Schoepke,  123 
Wis.  19, 100  K  W.  1034;  Smith  v.  Dragert,  61  Wis.  222,  21 
X.  W.  46 ;  Hwrt  v.  Oodkin,  122  Wis.  646,  100  N.  W.  1057 ; 
Binder  v.  McDonald,  106  Wis.  382,  82  N.  W.  156;  Ellis  v. 
Barron  Co,  120  Wis.  390,  98  N.  W\  232.  It  appearing  from 
that  portion  of  the  complaint  quoted  in  this  opinion  upon 
what  facts  the  charge  of  gross  negligence  is  predicated,  those 
facts  should  be  submitted  to  the  jury  by  appropriate  questions 
in  case  a  special  verdict  is  requested  or  submitted  at  the  next 
trial.  In  addition  to  a  finding  of  damages  and  a  question  re- 
lating to  proximate  cause,  if  there  is  no  material  change  in 
the  evidence  two  questions  will  suffice,  as  follows:  (1)  While 
nearing  and  before  reaching  the  crossing,  did  it  appear  to 
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the  motorman  that  the  approaching  team  was  beyond  control 
of  the  driver,  and  that  in  the  absence  of  effort  on  the  part  of 
the  motorman  a  collision  with  his  car  at  the  crossing  was  in- 
evitable ?     (2)  While  nearing  and  before  reaching  the  cross- 
ing, did  the  motorman  intentionally  refrain  from  making 
any  effort,  in  good  faith,  to  slacken  the  speed  of  or  stop  his 
earl    These  two  questions  cover  the  ground  of  gross  negli- 
gence pleaded  and  the  only  possible  phase  of  gross  n^ligenoe 
which  the  evidence  in  any  wise  tends  to  support 

Under  the  sixth  assignment  of  error  the  appellant  presents 
the  question  whether  there  was  error  in  rejecting  evidence  of- 
fered by  it  of  the  result  of  experiments  made  with  the  car  in 
question  and  at  the  place  in  question  after  the  injury  to  the 
decedent  and  for  the  purpose  of  proving  within  what  distance 
the  car  could  be  stopped.    We  perceive  no  error  in  this  ruling. 
When  such  evidence  is  offered  it  devolves  upon  the  court  be^ 
fore  receiving  it  to  determine  upon  a  proper  showing  whether 
the  conditions  existing  on  the  two  occasions  are  prima  facie 
essentially  the  same.     Zimm^r  v.  Fox  River  V.  E.  R.  Co. 
123  Wis.  643,  101  N.  W.  1099.    In  rejecting  this  evidence 
the  court  necessarily  passed  upon  this  preliminary  requisite 
of  admissibility,  and  as  there  is  some  ground  oi  support  for 
such  decision  it  must  stand.    Besides,  the  action  being  based 
upon  a  charge  of  gross  negligence,  the  plaintiff  can  recover 
only  on  that  ground,  and  this  class  of  evidence  had  little,  if 
any,  bearing  upon  that  question,   and  its  rejection  could 
scarcely  have  constituted  prejudicial  error. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  remanded  with  directions  to  grant  a 
new  trial  on  the  usual  terms. 

The  following  opinion  was  filed  March  10,  1908: 

TiMiJN,  J.  The  appellant  moved  for  a  rehearing,  princi- 
pally upon  the  ground  that  the  form  of  special  verdict  indi- 
cated in  the  opinion  was  subject  to  criticism. 
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In  the  zeal  of  argument  the  appellant's  counsel  makes 
certain  admissions  for  the  purpose  of  demonstrating  that  the 
special  verdict  outlined  in  the  opinion  was  incorrect  Counsel 
for  respondent  filed  an  affidavit  showing  that  the  respondent, 
IsdbeUe  Wilson,  died  on  January  2,  1908,  after  this  cause 
was  argued  and  submitted  and  before  the  decision  of  this 
cooirt  was  announced.  They  also  reply  to  the  appellant's  mo- 
tion for  a  rehearing  by  asking  this  court,  upon  the  admissions 
of  appellant's  counsel  made  in  argument  for  rehearing,  now 
to  vacate  the  former  judgment  of  this  court  and  enter  judg- 
ment affirming  the  decision  of  the  court  below  as  of  a  date 
prior  to  the  death  of  IsdbeUe  Wilson,  and,  if  such  admissions 
were  to  be  taken  literally,  they  certainly  make  a  strong  show- 
ing. We  are  not  moved  from  our  former  opinion  by  any- 
thing contained  in  the  appellant's  argument  for  a  rehearing, 
nor  do  we  consider  it  just  to  change  the  former  disposition  of 
the  case  on  account  of  any  argumentative  admissions  of  coun- 
sel for  appellant  now  made  on  motion  for  a  rehearing;  but, 
upon  the  suggestion  of  the  death  of  IsaheUe  Wilson,  the  re- 
spondent, the  former  judgment  of  this  court  is  vacated,  and 
the  same  judgment  and  disposition  of  the  case  entered  nunc 
pro  tunc  as  of  December  17,  1907. 

By  the  Court. — ^The  motion  for  a  rehearing  is  denied,  with 
$25  costs. 


Will  of  Mc^N'attghton  :  Feamb,  Proponent  and  executor, 
Respondent,  vs.  Plumb  and  others,  by  guardian  ad 
litem.  Appellants. 

January  8 — March  10, 1908. 

Appealahle  orders:  Probate  proceedings:  Party  aggrieved:  Antici- 
pated expenses:  Chiardian  ad  litem. 

1.  An  application,  made  during  the  pendency  of  a  contest  of  the  pro- 
bate of  a  will,  by  the  guardian  ad  litem  of  the  contestants,  for 
an  allowance  from  the  estate  to  procure  attendance  of  wit- 
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nesses,  being  a  separate  and  Independent  proceeding  not  neces- 
sarily related  to  the  determination  of  the  contest,  an  order  en- 
tered thereon  is  final  within  the  meaning  of  subd.  2,  sec.  3069, 
Stats.  (1898),  authorizing  an  appeal  from  a  final  order  affecting 
a  substantial  right  made  in  special  proceedings. 

2.  Where  the  contestants  of  a  will  obtained  an  order  directing  the 

proponent  and  special  administrator  to  pay  to  their  guardian 
ad  litem  funds  of  the  estate  to  procure  attendance  of  witnesses, 
the  executor  might  hare  made  himself  a  party  to  the  proceeds 
ings  by  S4>pearing  and  moving  to  vacate  the  order,  but,  not  hav- 
ing been  made  a  party,  he  may  not  assign  error  on  appeal,  al- 
though he  is  special  administrator,  proponent,  and  executor. 

3.  During  the  pendency  of  a  contest  of  the  probate  of  a  will,  where 

the  same  person  was  proponent,  executor,  and  special  adminis- 
trator, application  was  made  by  the  guardian  ad  litem  of  the 
contestants  for  an  allowance  from  the  estate  to  procure  attend- 
ance of  witnesses.  An  order  to  show  cause  why  the  special 
administrator  and  proponent  should  not  be  ordered  to  pay  the 
expenses  was  directed  to  the  proponent  only  and  certain  re- 
spondents. The  special  administrator  and  proponent  was  or- 
dered to  pay  the  allowance.  Held,  the  special  administrator  not 
being  a  party  to  the  proceedings,  the  proponent  was  the  only 
person  upon  whom  the  order  could  operate  and  who  was  enti- 
tled to  appeal. 

4.  In  the  absence  of  specific  authority  a  court  will  not  direct  the 

payment  from  the  estate  of  anticipated  expenses  of  the  con- 
testants of  the  probate  of  a  will. 

5.  An  award  of  costs,  authorized  by  sec.  4041,  Stats.  (1898),  to  be 

granted  by  county  courts  in  contested  matters,  can  only  be 
made  by  Judgment 
€.  Sec.  2,  ch.  267,  Laws  of  1907,  amending  sec.  4041a,  Stats.  (1898), 
does  not  authorize  an  allowance  to  a  guardian  ad  litem  of  the 
contestants  of  a  will  from  funds  of  the  estate  for  anticipated 
expenses  to  procure  attendance  of  witnesses. 

Appeai.  from  an  order  of  the  circuit  court  for  Waukesha 
county:  Mabtin  L.  Lueck,  Circuit  Judge.    Reversed, 

This  is  an  appeal  from  an  order  dated  May  11,  1907,  di- 
recting the  payment  of  the  sum  of  $300  from  the  funds  of 
the  estate  of  the  deceased  to  D.  S.  TuUar,  as  guardian  ad  litem 
for  the  contestants,  who  are  minors,  to  procure  the  attendance 
of  witnesses  upon  the  trial  of  the  contest  of  the  will.  From 
the  order  Andrew  J,  Fra^me,  as  executor  and  proponent,  takes 
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this  appeal.  The  will  was  presented  for  probate  in  the 
county  court  of  Waukesha  county  and  objections  thereto 
were  filed  on  behalf  of  the  minor  heirs.  The  will  waa  ad- 
mitted to  probate  and  A,  J.  Frame  was  appointed  executor. 
Before  he  had  taken  possession  of  the  estate  and  securities 
an  appeal  was  perfected  from  the  county  court  to  the  circuit 
court  Thereupon  the  county  court*  appointed  A.  J.  Frame 
as  si)ecial  administrator  to  hold  the  funds  pending  the  litiga- 
tion. D.  S.  TuUar,  as  guardian  ad  litem  for  the  minor  heirs^ 
petitioned  the  circuit  court  for  an  order  directing  A.  J. 
Fram^,  as  special  administrator,  to  pay  the  sum  of  $300  with 
which  to  procure  the  attendance  of  witnesses.  The  parties  to 
the  proceeding  in  the  circuit  court  were  Andrew  J.  Frtmne,. 
proponent,  and  the  board  of  trustees  of  Carroll  College,  resid- 
uary legatees  under  the  will,  and  D.  S.  Tullar,  as  guardian 
ad  litem  for  the  two  minor  heirs.  Frame  was  not  mentioned  in 
the  title  as  either  executor  or  special  administrator.  Tho 
petition  by  Mr.  Tullar  does  not  state  that  Frame  had  been 
appointed  executor,  but  it  does  state  that  the  moneys  in  said 
estate  of  the  deceased  are  in  the  possession  and  under  the 
control  of  Andrew  J.  Frame,  who  has  been  appointed  and 
who  is  now  acting  as  special  administrator  of  said  property. 
Upon  this  petition  tlie  circuit  court  issued  an  order  returnable 
on  the  11th  day  of  May,  1907,  requiring  the  above-named 
proponent  and  the  other  respondents  in  that  court  [the  board 
of  trustees  of  Carroll  College]  to  show  cause  before  the  court 
on  the  11th  day  of  May,  1907,  why  A.  J.  Frame,  special 
administrator  of  the  estate  of  said  Elizabeth  McXaughton 
and  the  pi^opon^nt  of  her  alleged  will,  should  not  be  ordered 
to  pay  the  guardian  ad  litem  the  sum  of  $300  with  which  to 
procure  the  necessary  witnesses  on  the  part  of  the  minor 
contestants  for  use  upon  the  trial  of  said  action.  This  order 
to  show  cause  was  served  upon  Frame  &  Blackstone,  attorneys 
for  said  respondents.  In  response  to  the  order  to  show  cause 
Blackstone  filed  an  aflSdavit  stating  that  he  was  one  of  the  at- 
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tomeys  for  the  proponent  of  the  will  and  what  h©  had  dis- 
covered with  respect  to  the  property  of  the  minor  contestants ; 
and  further  stating  that  Frame,  as  proponent  of  the  above- 
mentioned  will,  had  no  property  of  the  deceased  in  his  hands 
or  mider  his  control,  and  that  Andrew  J.  Frame  had  been 
appointed  and  was  acting  as  special  administrator  of  said 
estate  under  the  direction  and  control  of  the  county  court 
Upon  the  hearing  of  the  order  to  show  cause  on  the  11th  day 
of  May,  1907,  the  circuit  court  entered  an  order  directing 
said  Andrew  J.  Frame,  proponent  of  said  will  and  special  ad- 
nvinistrator  of  the  estate  of  Elizabeth  McNaughton,  deceased, 
to  pay  over  to  D.  S.  TuUar,  guardian  ad  litem  for  the  minor 
contestants,  the  sum  of  $300  of  the  moneys  in  his  hands  be- 
longing to  said  estate  for  the  use  of  said  guardian  ad  litem 
in  procuring  the  attendance  of  witnesses  on  behalf  of  said 
minor  wards  for  the  trial.     From  this  order  an  appeal  was 
taken  to  this  court  hj  A.  J.  Frame,  as  executor  and  proponent 
of  said  alleged  will.    A,  J,  Frame,  as  special  administrator, 
was  not  a  party  to  the  appeal  from  the  coimty  court  to  the 
circuit  court,  and  was  not  a  party  to  the  proceeding  in  which 
the  order  was  made  and  did  not  appear  therein.     On  Juno 
13,  1907,  Andrew  J.  Frame,  as  proponent  and  executor  of 
said  will,  served  notice  of  appeal  to  this  court  and  gave  a  bond 
to  stay  proceedings.     The  circuit  court  refused  to  stay  said 
proceeding,  and  upon  application  made  to  this  court  the  lato 
chief  justice  entered  an  order  for  that  purpose.     The  re- 
spondents  have   moved   to    dismiss   the   appeal   upon   two 
grounds:   (1)  The  order  appealed  from  is  an  intermediate 
order  and  is  not  reviewable  on  appeal  until  after  judgment. 
(2)  Andrew  J.  Frame  as  proponent  and  executor  of  the  al- 
leged will  is  not  a  proper  party  appellant. 

For  the  appellants  there  was  a  brief  by  Frame  £  Black- 
stone,  attorneys,  and  Charles  Quarles,  counsel,  and  oral  argur 
ment  hj  A,  J.  Frame. 
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For  the  respondents  there  was  a  brief  by  D.  8.  Tullar, 
guardian  ad  litem,  etc.,  and  E.  Merton,  of  counsel,  and  oral 
argument  by  Mr,  Tullar. 

The  following  opinion  was  filed  January  28,  1908 : 

Bashfoed,  J.  The  fii-st  question  raised  upon  the  motion 
to  dismiss  the  appeal  relates  to  the  nature  of  the  proceeding 
in  which  the  order  appealed  from  was  entered.  The  conten- 
tion upon  the  part,  of  the  respondents  is  that  the  order  does 
not  "determine  the  action  and  prevent  a  judgment  from  whicli 
an  appeal  might  be  taken,"  under  subd.  1,  sea  3069,  Stats. 
(1898)  ;  neither  is  it  a  "final  order  affecting  a  substantial 
right  made  in  special  proceedings,"  under  the  second  sub- 
division of  that  section.  It  is  clear  that  the  order,  does  not 
oome  within  the  first  subdivision  of  sea  3069,  and  if  appeal- 
able it  must  be  upon  the  ground  that  the  application  for  tlio 
payment  of  the  suit  money  for  the  minor  contestants  out  of 
the  fund  in  litigation  is  a  special  proceeding.  The  applica- 
tion for  this  allowance  did  not  necessarily  relate  to  the  deter- 
mination of  the  contest  of  the  probate  of  the  will,  but 
was  a  separate  and  independent  proceeding  to  which  the  spe- 
cial administrator,  if  he  was  to  be  bound  thereby,  should  have 
been  made  a  party.  The  order  entered  upon  this  application 
made  a  final  disposition  of  the  proceeding,  and  it  bears  the 
same  relation  thereto  that  the  final  judgment  does  to  an  ac- 
tion. It  was  therefore  a  final  order  entered  in  a  special  pro- 
ceeding within  the  rule  of  Kingston  v.  Kingston,  124:  Wis. 
263,  102  K  W.  577. 

The  second  ground  urged  for  dismissing  the  appeal  is  tliat 
A.  J,  Frame  as  proponent  and  executor  of  the  will  is  not 
a  party  aggrieved.  The  executor  might  have  made  himself 
a  party  to  the  proceeding  by  appearing  and  moving  to  vacate 
the  order  after  it  was  entered.  In  re  Butler's  Will,  110  Wis. 
70,  85  "tr.  W.  678.  But,  not  having  been  made  a  party,  he 
has  no  standing  here  to  assign  error.  Bank  of  Comm,  v. 
Elliott,  109  Wis.  G48,  85  X.  W.  417. 
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The  situation  is  different  with  respect  to  the  proponent  of 
the  will  npon  this  record.  Some  confusion  has  perhaps  arisen 
in  the  proceeding  from  the  fact  that  the  same  person  is  the 
proponent  of  the  will,  the  executor,  and  the  special  adminis- 
trator. The  order  to  show  cause  is  directed  to  the  proponent 
and  respondents,  the  respondents  being  the  proponent  and 
the  board  of  trustees  of  Carroll  College.  It  requires  them  to 
show  cause  why  A.  J.  Frame,  special  administrator  of  the 
estate  of  Elizabeth  MclsTaughton  and  the  proponent  of  her 
alleged  will,  should  not  be  ordered  to  pay  to  the  guardian  ad 
litem  $300  with  which  to  procure  the  attendance  of  witnesses 
at  the  trial.  The  order  finally  issued  recites  that  the  prelim- 
inary order  having  been  brought  on  for  hearing,  "requiring 
said  Andrew  J.  Frame  as  special  administrator  of  the  es- 
tate ,  ,  ,  and  the  proponent  of  her  said  alleged  will,"  etc., 
and  directs  "that  said  Andrew  J.  Frame,  proponent  of  said 
will  and  special  administrator  of  the  estate  of  said  Elizabeth 
McJfaughton,  deceased,  forthwith  pay  over  to  D,  S.  TuUar, 
guardian  ad  litem,  .  .  .  the  sum  of  $300  of  the  moneys  in 
his  hands  belonging  to  the  estate,''  etc  As  already  stated, 
Andrew  J,  Frame  as  special  administrator  was  not  a  party 
to  the  proceeding,  while  Andrew  J.  Frame  as  proponent  of 
the  will  was  a  party,  and  as  such  is  required  to  make  payment 
of  this  money.  He  is  the  only  party  upon  whom  the  order 
can  properly  operate,  and  was  therefore  the  adverse  party 
on  the  record.  "He  was  to  all  intents  and  purposes  the  de- 
fendant in  the  proceedings,  regardless  of  the  name  by  which 
such  a  party  is  commonly  known."  State  ex  rel.  Durner  i\ 
Huegtn,  110  Wis.  189,  85  N.  W.  1046.  As  the  proponent 
was  required  to  make  payment  of  the  money,  he  was  certainly 
a  party  aggrieved  by  the  order.  The  motion  to  dismiss  the 
appeal  must  therefore  be  denied. 

This  appeal  presents  for  the  first  time  the  question  as  to 
the  power  of  the  court  under  the  statutes  of  this  state  to  direct 
the  payment  of  anticipated  expenses  of  the  trial  to  the  adverse 
party  out  of  the  funds  of  the  estate  in  a  contest  of  the  pro- 
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bate  of  a  will.  If  such  power  exists  it  may  be  exercised  not 
only  by  the  court  in  which  the  contest  arises,  but  also  by  any 
court  to  which  it  may  be  carried  by  appeal,  and  be  exer- 
cised, too,  upon  a  preliminary  order  and  without  investiga- 
tion of  the  merits  of  the  controversy.  If  any  such  power 
has  been  granted  it  should  be  exercised  with  great  caution  to 
prevent  the  estates  of  deceased  persons  from  being  squandered 
in  fruitless  litigation.  For  the  court  to  allow  or  apportion 
costs  in  such  case  it  is  necessary  to  point  to  the  specific  pro- 
vision of  the  statute  giving  authority.  In  re  Donges's  Es- 
tate, 103  Wis.  497,  513,  79  K  W.  786.  We  have  been  re- 
ferred to  no  statute  expressly  conferring  such  i)Ower  and  we 
have  been  unable  to  find  authority  to  justify  the  entry  of  this 
order.  Sec.  4041,  Stats.  (1898),  authorizes  the  county 
court  to  award  costs  in  contested  matters,  to  be  paid  out  of  the 
estate  which  is  the  subject  of  controversy  as  justice  and  equity 
may  require,  but  such  award  can  only  be  made  by  judgment. 
Sec.  4041a  provides  that,  when  a  judgment  is  made  upon 
a  contested  application  for  probate  of  a  will,  costs  payable 
out  of  the  estate  should  not  be  awarded  to  an  imsuccessful 
contestant  of  the  will,  unless  he  is  a  special  guardian  for  an 
infant  or  is  named  as  an  executor  in  a  paper  propounded  by 
him  in  good  faith  as  the  last  will  of  the  deceased.  This 
clearly  contemplates  that  the  allowance  shall  only  be  made  at 
the  time  the  judgment  is  directed  or  entered.  This  statute 
has  received  strict  construction  by  the  court,  and  in  Stephen- 
son V.  Norris,  128  Wis.  242,  107  K  W.  343,  it  was  held 
that  an  allowance  for  the  services  of  the  guardian  ad  litem 
should  be  made  payable  only  out  of  the  infant's  property  un- 
der the  control  of  the  court,  and  not  out  of  the  body  of  the 
estate  subject  to  litigation.  For  the  purpose,  doubtless,  of 
modifying  the  rule  which  had  been  stated,  in  former  decisions, 
and  which  was  re-afiirmed  in  the  case  last  cited,  see.  4041a 
was  amended  by  ch.  267,  p.  596,  Laws  of  1907.  Subd.  2  of 
sec.  4041a  thus  enacted  provides  that  a  guardian  ad  litem  for 
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an  infant  who  is  a  necessary  party  to  a  proceeding  to  pro- 
bate or  to  construe  a  will  or  to  settle  an  estate  may  be  allowed 
compensation  for  his  services  and  for  his  necessary  expen- 
^tures  in  the  litigation,  to  be  fixed  by  the  court  in  which 
the  Utigation  is  had,  to  be  paid  out  of  the  body  of  the  es- 
tate in  controversy  if  the  infant  has  no  available  property 
out  of  which  such  payment  can  be  directed.  Such  allow- 
ance is  to  be  made  in  the  discretion  of  the  court,  as  pro- 
vided in  the  first  subdivision  of  that  section,  and  by  judg- 
ment, as  provided  in  sec.  4041.  This  amendment  cannot  bo 
construed  as  authorizing  an  allowance  before  the  services 
have  been  rendered  or  the  expenditures  have  been  made,  as 
the  court  must  determine  the  value  of  such  services  and  the 
necessity  for  such  expenditures.  The  order  was  therefore 
improperly  granted. 

By  the  Court. — A  motion  to  dismiss  the  appeal  is  denied, 
and  the  order  appealed  from  is  reversed. 

A  motion  by  the  respondents  to  modify  the  mandate  was 
denied  March  10,  1908. 


State,  Respondent,  vs.  Pedbrson  and  others,  Appellants. 

January  IS— March  10,  1908, 

State  depositories:  Official  bonds:  Sureties:  Suit  by  state  treasurer: 

Excessive  deposit. 

1.  Where  the  attorney  general  refused  to  bring  an  action  against 
sureties  for  the  breach  of  a  bond  given  under  the  state  depos- 
itory laws  to  secure  the  deposit  of  state  funds  in  a  bank  desig- 
nated as  a  state  depository,  it  became  the  duty  of  the  state 
treasurer,  under  sec.  984,  Stats.  (1898),  to  cause  an  action  to  be 
commenced,  and  in  the  exercise  of  his  discretion  to  employ 
counsel  for  that  purpose. 
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2.  A  bank  designated  as  a  state  depository  under  sec.  160a,  Stats. 

(1898),  is  a  public  officer,  and  the  bond  required  of  such  depos- 
itory under  sec.  160&,  Stats.  (1898),  is  an  official  bond. 

3.  Sureties  on  official  bonds  are  presumed  to  know  and  consent  to- 

the  rule  that  the  state  is  not  ordinarily  estopped  by  acts  of 
misfeasance  by  its  officers,  and  does  not  contract  with  such  sure- 
ties that  public  officers  shall  perform  their  duties  faithfully. 

4.  The  sureties  on  a  bond  given  under  sec.  160&,  Stats.  (1898),  re- 

lating to  state  depositories,  are  liable,  notwithstanding  the  state- 
treasurer  deposited  a  larger  amount  in  the  bank  than  was  au- 
thorized by  the  state  board  of  deposits,  where  the  gross  amount 
of  deposit  comes  within  the  penalties  and  terms  of  the  bond. 

Appeal  from  a  judgment  of  the  circuit  court  for  Busk 
county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

This  is  an  action  commenced  August  5,  1905,  against  the 
sureties  upon  the  bond  of  the  First  National  Bank  of  Lady- 
smith,  a  state  depository.  The  bond  was  given  to  the  state 
March  5,  1903,  in  the  penal  sum  of  $50,000,  and  conditioned 
to  repay  upon  demand  to  the  state  treasurer,  with  interest^ 
all  such  state  funds  as  said  treasurer  might  deposit  in  said 
bank.  The  balance  claimed  to  be  due  in  the  complaint  was 
$8,488.70,  but  it  appeared  by  the  evidence  that  the  bank 
went  into  the  hands  of  a  receiver  June  2,  1905,  and  that  the 
receiver  paid  to  the  state  treasurer  two  dividends  in  January 
and  March,  1906,  reducing  the  amount  due  the  state  on  July 
1,  1906,  to  $2,131.  The  action  was  brought  in  the  name  of 
the  state  by  private  attorneys  employed  by  the  state  treasurer,, 
and  not  by  the  attorney  general,  and  the  defendants  upon  the 
trial  moved  to  dismiss  the  cause  for  this  reason.  The  de- 
fondants  also  claimed  that  the  state  board  of  deposits  in 
June,  1903,  limited  the  amount  to  be  deposited  in  the  bank 
to  the  sum  of  $12,000,  and  that  the  state  treasurer  thereafter 
unlawfully  deposited  a  sum  exceeding  $24,000 ;  that  the  law- 
ful deposit  of  $12,000  had  been  fully  repaid ;  and  that  the 
balance  remaining  was  unlawfully  deposited,  and  hence  that 
the  sureties  on  the  bond  were  not  liable  for  such  balance.  A 
special  verdict  was  returned  by  the  jury  in  which  they  found 
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(1)  that  on  June  17, 1903,  the  state  board  of  deposits  limited 
the  amoimt  of  money  to  be  deposited  in  the  bank  to  the  snm 
of  $12,000;  (2')  that  Kempf,  the  state  treasurer,  did  not 
know  of  such  limitation;  and  (3)  that  Kempf  asked  the  at- 
torney general  to  commence  this  action  before  the  same  was 
begun  and  the  attorney  general  refused.  The  defendants 
moved  the  court  to  change  the  answers  to  the  second  and  third 
questions  and  for  judgment,  and  also  moved  for  a  new  trial 
in  case  the  prior  motion  should  be  denied,  but  the  court  denied 
both  motions  and  rendered  judgment  on  the  verdict  for  the 
amount  remaining  unpaid,  with  interest  and  costs,  and  the 
defendants  appeaL 

For  the  appellants  the-  cause  was  submitted  on  the  brief  of 
T.  M.  Thomas,  attorney,  and  Wichham  <&  Farr,  of  counsel. 

For  the  respondent  there  was  a  brief  by  Olicksman  &  Gold, 
attorneys,  and  /.  /.  CooTe,  of  counsel,  and  oral  argument  by 
Nathan  OlicTcsmaan, 

The  following  opinion  was  filed  January  28,  1908 : 

WiNSLOw,  0.  J.  The  first  question  is  whether  the  ac- 
tion should  have  been  dismissed  because  not  brought  by  the 
attorney  general,  but  by  private  counsel  employed  by  the 
state  treasurer.  The  solution  of  this  question  depends  upon 
the  construction  given  to  the  statutes  which  prescribe  the 
respective  duties  of  the  attorney  general  and  state  treasurer, 
and  the  substance  of  these  statutes  will  now  be  stated.  The 
general  provision  prescribing  the  duties  of  the  attorney  gen- 
eral, sec  163,  Stats.  (1898),  provides,  among  other  things, 
that  it  shall  be  his  duty 

"(1)  to  appear  for  the  state  and  to  prosecute  or  defend  all 
actions  and  proceedings,  civil  or  criminal,  in  the  supreme 
court,  in  which  the  state  shall  be  interested  or  a  party,  and  to 
attend  to  and  to  prosecute  or  defend  all  civil  cases  sent  or 
remanded  by  the  supreme  court  to  any  circuit  court  in  which 
the  state  is  a  party;  and  whenever  requested  by  the  governor 
or  either  branch  of  the  legislature»,  to  appear  for  the  state 
Vol.185  — 8 
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and  prosecute  or  defend  in  any  court  or  before  any  oflScer, 
any  cause  or  matter,  civil  or  criminal,  in  which  the  state  or 
the  people  thereof  may  be  in  any  wise  interested;  (2)  to 
prosecute  at  the  request  of  the  governor,  secretary  of  state 
or  treasurer,  any  official  bond  or  any  contract  in  which  the 
state  is  interested,  deposited  with  either  of  them,  upon  a 
breach  thereof,  and  to  prosecute  or  defend  for  the  state  all 
actions,  civil  or  criminal,  relating  to  any  matter  connected 
with  either  of  their  departments ;  (3)  to  consult  and  advise 
with  the  district  attorneys  when  requested  by  them  in  all 
matters  pertaining  to  the  duties  of  their  office." 

Sec.  131  (Id.)  provides  that 

"whenever,  in  the  opinion  of  the  governor,  the  rights,  in- 
terests or  property  of  the  state  shall  have  been  or  shall  be 
liable  to  be  injuriously  affected,  her  may  require  the  attor- 
ney general  to  institute  and  prosecute  any  proper  action  or 
suit  for  the  redress  or  prevention  thereof;  and  whenever  he 
shall  receive  notice  of  any  action  or  proceeding  between  other 
parties  by  which  the  rights,  interests  or  properly  of  the  state 
shall  be  liable  to  be  injuriously  affected,  he  shall  inform 
the  attorney  general  thereof  and  require  him  to  make  every 
legal  and  equitable  defense  against  such  action  or  proceed- 
ing." 

The  section  further  authorizes  the  governor,  secretary  of 
state,  and  state  treasurer  to  employ  counsel  to  assist  the  at- 
torney general  in  such  cases,  or  to  act  in  his  stead  if  the  at- 
torney general  be  absent,  sick,  or  adversely  interested,  whose 
compensation  is  to  be  fixed  by  the  governor  and  paid  out  of 
the  state  treasury.  Sec.  1606  (Id.)  requires  the  bond  of  ev- 
ery authorized  state  depository  of  public  moneys  to  be  filed 
with  the  state  treasurer.  Sec  152  (Id.)  provides  that  the 
state  treasurer  shall  "receive  and  have  charge  of  all  money 
paid  into  the  state  treasury  and  shall  pay  out  the  same  as 
directed  by  law.''  Sec.  984  (Id.)  provides,  among  other 
things,  that 

"when  the  state  .  .  .  shall  have  sustained  any  damage  by 
reason  of  the  breach  of  any  of  the  conditions  of  any  official 
bond,  or  shall  be  entitled  to  recover  any  damages,  money. 
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penalty  or  forfeiture  on  any  official  bond,  it  shall  be  the  duty 
of  the  attorney  general  ...  to  prosecute  or  cause  to  be  pros- 
ecuted all  actions  against  the  officer  giving  such  bond  and 
his  sureties  necessary  for  the  recovery  of  the  damages,  money, 
p^ialty  or  forfeiture  for  which  they  may  be  so  liable  by  vir- 
tue of  such  bond ;  and  it  shall  be  the  special  duty  of  the  treas- 
urer of  the  state  ...  to  cause  such  actions  to  be  commenced 
against  every  officer  and  his  sureties  on  his  official  bond  for 
every  breach  thereof  in  refusing  or  neglecting  to  pay  over 
according  to  law  all  moneys  received  by  him,  and  such  bonds 
shall  be  prosecuted  by  other  officers  when  specially  directed 
by  law." 

From  inspection  of  these  provisions  it  seems  quite  ;>lain 
that  the  legislative  intent  is  that  the  attorney  general  shall 
prosecute  and  defend  actions  in  which  the  state  may  be  in- 
terested, except  such  actions  as  fall  within  the  duties  of  the 
district  attorneys,  and,  further,  except  as  he  may  be  assisted 
or  supplanted  by  counsel  employed  by  the  governor,  secretary 
of  state,  and  treasurer,  as  provided  in  sec.  131. 

But  another  intent  is  equally  apparent,  and  that  is  that 
eveiy  state  officer  with  whom  an  official  bond  is  deposited  is 
charged  with  the  duty  of  notifying  the  attorney  general  and 
demanding  the  prosecution  thereof  in  case  of  its  breach,  and 
in  the  case  of  the  state  treasurer  he  is  charged  with  the  further 
duly  of  coAising  an  action  to  be  commenced  for  the  recovery 
of  state  moneys  not  paid  over  which  are  secured  by  such  bond. 
The  bond  in  suit  here  was  an  official  bond  because  prescril>od 
by  public  law.  Murfree,  Official  Bonds,  §  36;  Faurote  v. 
State  ex  rel.  Gordon,  110  Ind.  463,  11  N.  E.  472 ;  Hart  v. 
U.  S.  95  IT.  S.  316.  The  bank  was  an  authorized  state  de- 
pository charged  with  the  public  duty  of  safely  keeping  and 
paying  over  such  state  moneys  as  should  be  deposited  with  it, 
and  thus  became  a  public  officer.  The  bond  covered  the 
moneys  in  question,  as  will  be  shown  later  in  this  opinion,  and 
hence,  when  the  bank  refused  payment,  the  contingency  arose 
when  it  became  the  duty  of  the  treasurer,  not  only  to  call  upon 
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the  attorney  general  to  commence  an  action  upon  the  bond,  but 
to  cause  such  action  to  be  commenced.  The  jury  found  upon 
sufficient  evidence  that  the  treasurer  made  the  request  and 
that  the  attorney  general  refused  to  commence  the  action; 
and  the  question  is  whether  under  such  circumstances  the 
treasurer  was  authorized  to  employ  private  counsel  to  prose- 
cute  the  fiction  in  the  name  of  the  state. 

The  treasurer  is  required  to  safely  keep  and  pay  out  upon 
proper  warrant  all  state  moneys  which  are  placed  in  his 
hands,  whether  such  moneys  be  in  the  vaults  of  the  state  or 
in  the  hands  of  state  depositories.  In  fact,  under  the  state 
depository  law,  all  suras  on  deposit  in  such  depositories  are 
deemed  to  be  in  the  state  treasury.  Sec  IQOd,  Stats.  (1898). 
This  duty  involves  necessarily  a  very  heavy  financial  responsi- 
bility, running  up  into  hundreds  of  thousands  and  even  mil- 
lions of  dollars,  and  it  may  well  be  that  on  account  of  this 
great  responsibility  the  legislature  determined  to  give  the 
treasurer  greater  power  in  the  beginning  of  actions  and  en- 
acted the  special  provisions  of  sec  984,  supra,  to  the  effect 
that  he  shall  cause  actions  to  be  commenced  upon  breached 
official  bonds,  whereas  in  the  case  of  other  state  officers  wit£ 
whom  official  bonds  are  filed  the  requirement  is  simply  that 
they  request  the  attorney  general  to  bring  action.  But,  what- 
ever be  the  reason  for  this  differentiation  in  the  duties  of 
state  officers  in  this  respect,  it  is  certain  that  it  exists,  and  it 
is  equally  certain  that  if  the  attorney  general,  by  refusing  to 
sue  when  requested,  can  prevent  the  bringing  of  any  action, 
he  is  able  to  nullify  the  law  and  prevent  the  treasurer  from 
performing  a  duly  which  the  legislature  has  made  manda- 
tory ;  and  not  only  is  he  able  to  do  this,  but  he  may  also  by 
delaying  action  prevent  the  recovery  of  moneys  due  the  state 
in  cases  where  prompt  action  alone  will  avail  to  save  the  state 
from  loss.  In  the  present  case  the  attorney  general  wrongly  re- 
fused to  bring  the  action  when  requested  to  do  so,  and  we  hold 
that  it  then  became  the  duty  of  the  state  treasurer,  following 
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the  mandate  of  the  statute,  to  cause  an  action  to  be  commenced 
and  to  employ  counsel  for  that  purpose  in  the  exercise  of  his 
discretion. 

The  second  contention  made  by  the  appellants,  to  the  effect 
that  they  were  discharged  from  liability  by  reason  of  the  fact 
that  the  state  treasurer  deposited  a  larger  amount  in  the  bank 
than  was  prescribed  by  the  state  board,  must  also  fail.  The 
state  is  not  ordinarily  estopped  by  acts  of  misfeasance  on  the 
part  of  its  officers,  nor  does  it  contract  with  the*  sureties  on 
an  official  bond  given  to  it  that  other  public  officers  shall  per- 
form their  public  duties  faithfully.  Sureties  upon  such 
bonds  are  presumed  to  know  this  principle  and  to  consent  to 
be  bound  by  it  The  principles  governing  the  liabilities  of 
sureties  upon  private  bonds  and  contracts  have  no  application 
so  far  as  they  conflict  with  this.  Hart  v.  U.  8.,  supra.  The 
gross  amount  deposited  was  within  the  penalties  and  terms 
of  the  bond  and  the  sureties  must  perform  their  contract. 

Upon  tbe  practically  undisputed  facts  of  the  case  the  judg- 
ment was  right,  and  all  minor  questions  become  immaterial. 

By  the  Court. — Judgment  affirmed. 

TiMXiw  and  Bashfokd,  J  J.,  took  no  part 

Upon  a  motion  by  the  appellants  for  a  rehearing  there  was 
a  brief  by  Wickham  &  Farr,  counsel,  and  for  the  respondent 
a  brief  by  OlicJcsman  &  Gold,  attorneys,  and  J.  J.  Cook,  of 
coimseL 

The  motion  was  denied  March  10,  1908. 
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HuNTZiOKEA^  Appellant,  vs.  Cbogkeb^  Assignee^  Re- 
spondent 

January  SI — March  10,  1908, 

Quieting  titte:  Action  "by  otoner  of  dotoer  right:  Res  adjudlcata:  8ei^ 
ting  oAide  fraudulent  conveyance:  Revival  of  dotoer:  Equity: 
Clean  hands. 

1.  An  Inclioate  right  of  dower  Is  such  an  Incumbrance  on  land  as 

will  entitle  its  owner  to  maintain  an  action  to  remove  a  cloud 
thereon  under  sec.  3186,  Stats.  (1898). 

2.  A  conveyance  of  land  by  husband  and  wife  was  set  aside  as  In 

fraud  of-  creditors,  the  judgment  In  terms  divesting  the  wife  of 
all  right,  title,  and  interest  In  the  land,  and  transferring  the 
title  to  an  assignee  for  the  benefit  of  creditors.  The  wife  after, 
wards  brought  action  under  sec.  3186,  Stats.  (1898),  for  the  es- 
tablishment of  her  right  of  dower  in  such  land.  Held  that,  the 
plaintiff's  dower  right  In  the  lands  not  having  been  presented, 
.litigated,  or  determined  in  the  former  action,  the  judgment 
thereon  was  not  res  adjudicata  upon  that  question,  as  the  causes 
of  action  are  different. 

3.  Where  a  wife  Joins  a  husband  in  a  deed  which  is  fraudulent  as 

to  creditors,  whether  she  participates  In  the  fraudulent  Intent 
or  not,  her  right  to  dower  Is  revived  as  against  such  creditora 
or  their  assigns  when  such  deed  Is  set  aside,  and  she  Is  not 
barred  by  the  maxim  requiring  clean  hands  from  maintaining 
an  action  to  establish  her  dower  rights. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  E.  Kay  Stevens,  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Charles  F.  Orom 
and  Oeoi'ge  L.  Jacques,  and  oral  argument  by  Mr.  Jacques. 

L.  M.  Sturdevant  and  i?.  J.  MacBride,  for  the  respondent. 

WiNSLOW,  0.  J.  The  plaintiff  brought  action  under  sec» 
3186,  Stats.  (1898),  alleging  an  inchoate  right  of  dower  in 
certain  farm  lands  and  that  the  defendant  made  some  daim 
thereto  and  demanding  establishment  of  her  right  The 
defendant  answered  by  general  denial  and  the  action  was. 
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tried  by  the  cotirt  It  appeared  that  prior  to  September  9, 
1893,  the  farm  in  question  was  owned  by  George  Huntzicker, 
the  husband  of  the  plaintiff,  and  that  on  said  day  said  Oeorge 
and  the  plaintiff  conveyed  the  same,  together  with  a  quantity 
of  personal  property  thereon,  to  their  daughter,  Mary  Brooks ; 
that  said  G^ige  was  heavily  indebted  at  the  time  of  the  con- 
veyaace,  and  on  ilTovember  3,  1897,  made  a  voluntary  assign- 
ment of  his  property  for  the  benefit  of  creditors  to  the  de- 
fendant; that  the  defendant  as  such  assignee  thereafter 
brought  action  against  the  plaintiff  and  her  husband  and 
Mary  Brooks  to  set  aside  such  conveyances  in  fraud  of  cred- 
itors, and  that  judgment  in  such  action  was  rendered  ad- 
judging that  the  same  were  made  with  the  intent  and  purpose 
on  the  part  of  both  plaintiff  and  her  husband  to  hinder,  delay, 
and  defraud  the  husband's  creditors,  and  setting  the  same 
aside,  and  transferring  title  to  said  lands  to  the  defendant  as 
assignee,  which  judgment  was  affirmed  by  this  court  upon 
appeal,  with  certain  modifications  not  material  here.  Crocker 
V.  Huntzicker,  113  Wis.  181,  88  N.  W.  232.  Upon  these 
facts  the  trial  court  concluded  that  the  plaintiff  by  her  par- 
ticipation in  the  fraudulent  conveyance  aforesaid  had  placed 
herself  in  such,  a  position  that  a  court  of  equity  would  not 
grant  her  relief  and  dismissed  the  complaint.  From  this 
judgment  the  plaintiff  appeals. 

The  respondent  claimed  in  the  trial  court  and  claims  here: 
(1)  An  inchoate  right  of  dower  is  not  such  an  incumbrance  on 
land  or  interest  therein  as  will  entitle  its  owner  to  maintain 
an  action  under  sec.  3186,  supra;  and  (2)  that  the  former 
judgment  in  the  case  of  Crocker  v.  Huntzicker,  supra,  is  res 
judicata  and  bars  the  plaintiff's  claim.  The  trial  court  did 
not  pass  on  these  questions  because  it  reached  the  conclusion 
that  the  plaintiff  did  not  come  into  court  with  clean  hands, 
but  we  find  it  necessary  to  consider  and  determine  them. 

1.  Our  statute,  sec.  3186,  Stats.  (1898),  after  providing 
that  any  person  having  the  legal  title  to  lands  may  institute 
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an  action  against  another  who  sets  up  a  claim  thereto,  further 
provides  that  any  person  not  having  such  title  or  possession, 
but  having  any  lien  or  incumhrcmce  on  land,  shall  have  the 
same  right  of  action  to  test  the  validity  of  any  other  claim, 
lien,  or  incumbrance  thereon.  This  court  beld  in  a  very  early 
decision  that  an  outstanding  inchoate  right  of  dower  is  an  in- 
cumbrance on  land.  Wright  v.  Young,  6  Wis;  127.  So  the 
plaintiff  comes  within  the  very  terms  of  the  statute  authoriz- 
ing the  holder  of  an  incumbrance  to  bring  the  action.  Not 
only  this,  but  it  was  held  in  Madigan  v.  Walsh,  22  Wis.  501, 
that  an  inchoate  right  of  dower  is  such  an  interest  in  land  as 
wiU  enable  a  wife  to  bring  action  to  remove  a  cloud  thereon, 
and  the  principle  that  such  right  is  an  interest  in  land  was  re- 
affirmed in  Waston  v.  Weston,  46  Wis.  130,  49  N.  W.  834, 
and  Hausmann  Bros.  Mfg.  Co.  v.  Kempfert,  93  Wis.  587,  67 
N.  W.  1136.  There  can  be  no  doubt^  therefore,  as  to  the 
plaintiff^s  right  to  bring  this  action. 

2.  The  judgment  in  the  assignee's  former  action,  to  which 
action  the  present  plaintiff  was  a  party  defendant^  in  terms 
divested  the  plaintiff  of  all  right,  title,  and  interest  in  the 
land  in  question  and  transferred  the  same  to  the  assignee,  and 
it  is  claimed  that  this  judgment  is  res  judicata  and  estops  the 
plaintiff  from  claiming  her  inchoate  right  of  dower  therein. 

'^Inspection  of  the  pleadings  in  the  former  action  shows  that 
the  plaintiff's  dower  right  was  not  attacked  in  the  complaint 
nor  set  up  by  the  answer.  There  was  no  issue  raised,  liti- 
gated, or  decided  in  that  action  touching  the  right  of  dower. 
The  issue  simply  was  whether  the  deed  to  Mary  Brooks  was 
fraudulent  as  to  creditors,  and  the  general  terms  of  the  judg- 

— -ment  must  be  construed  in  the  light  of  the  issue  litigated. 
The  cause  of  action  here  is  entirely  different  from  the  cause 
of  action  litigated  in  the  former  action.  Had  the  assignee 
chosen  to  attack  the  right  of  dower  in  the  former  action,  or 
had  the  present  plaintiff  claimed  the  right  in  that  action, 
probably  the  judgment,  which  in  broad  terms  divested  her  of 
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«uiy  right  or  claim  to  the  lands,  would  have  operated  to  cut 

off  her  dower  right^  but  such  was  not  the  case.    A  judgment 

is  a  complete  bar  in  a  subsequent  action  between  the  samo 

parties,  not  only  as  to  every  point  actually  presented  and  de- 

-cided  in  the  former  action,  but  also  as  to  every  point  which 

might  have  been  presented  and  decided  therein  when  the 

fieoond  action  is  upon  the  same  cause  of  action;  but  when  the 

second  action  is  upon  a  different  claim  or  cause  of  action, 

the  former  judgment  is  only  a  bar  as  to  matters  actually 

presented  and  litigated  therein.     Weniworth  v.  Racine  Co. 

«9  Wis.  26,  74  N.  W.  651 ;  Grunert  v.  Spalding,  104  Wis, 

193,  80  K  W.  589.    The  question  of  the  present  plaintiff's 

dower  right  in  the  lands  not  having  been  presented,  litigated, 

or  determined  in  the  former  action,  the  judgment  therein  is 

not  res  judicata  upcm  that  question  in  the  present  action,  not- 

.  withstanding  its  broad  terms,  because  the  cause  of  action  is 

an  entirely  different  one. 

3.  This  brings  us  naturally  and  logically  to  the  discussion 
of  the  question  upon  which  the  case  was  made  to  turn  in  the 
trial  court  The  principle  that  a  plaintiff  who  asks  affirma- 
tive relief  must  have  clean  hands  before  the  court  will  enter- 
tain his  plea  is  both  ancient  and  universally  accepted.  It  is 
not  always  easy,  however,  to  apply  the  abstract  doctrine  to  a 
particular  case,  because  its  limits  are  ill  defined^  and  the  cir- 
<nunstances  under  which  it  is  invoked  are  necessarily  of  in- 
finite variety.  It  does  not  mean  that  misconduct  not  con- 
nected with  the  matter  in  litigation  and  in  no  way  affecting 
tte  opposite  parly  will  deprive  a  suitor  of  relief.  Equity 
does  not  demand  that  its  suitors  shall  have  led  blameless  and 
pure  lives.  If  it  did,  the  chancellor's  court  would  be  little 
frequented.  The  general  principle  simply  is  tl\at  he  who 
has  been  guilty  of  substantial  misconduct  "in  regard  to,  or 
at  all  events  connected  with,  the  matter  in  litigation,  so  that 
it  has  in  some  measure  affected  the  equitable  relations  sub- 
sisting between  the  two  parties  and  arising  out  of  the  transh 
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action,"  shall  not  be  afforded  relief  when  he  comes  into  court 
as  an  actor  seeking  to  set  the  judicial  machinery  in  motion. 
Dower  is  highly  favored  in  the  law.  There  is  no  doubt  that 
the  general  principle  is  firmly,  if  not  universally,  established 
that  where  a  wife  simply  joins  her  husband  in  a  deed  of  his 
land,  which  deed  is  fraudulent  and  void  as  to  creditors,  her 
right  to  dower  is  revived  as  against  such  creditors  or  their 
assigns  when  such  deed  is  set  aside.  1  Washb.  Heal  Prop. 
(6th  ed.)  §  426;  1  Scribner,  Dower  (2d  ed.)  ch.  30;  Rob- 
inson V.  Bates,  3  Met.  40 ;  Wyman  v.  Fox,  59  Me.  100 ;  Rich- 
ardson  v.  Wyman,  62  Me.  280 ;  Mallnney  v.  Horan,  49  N.  T. 
Ill;  Summers  v,  Babb,  13  111.  483;  FredeHch  v.  Emdg, 
186  111.  319,  322,  57  K  E.  883;  Whitney  v.  Marshall,  138 
Ind.  472,  37  N.  E.  964;  Rupe  v.  Hadley,  113  Ind.  416,  Ift 
N.  E.  391 ;  Woodivorth  v.  Paige,  5  Ohio  St  70 ;  Ridgway  v. 
Masting,  23  Ohio  St  294;  Dugam  v.  Massey,  6  Bush,  81; 
Bohannon  v.  Conibs,  97  Mo.  446,  11  S.  W.  232 ;  Humes  v. 
Scruggs,  64  Ala.  40 ;  Cox  v.  Wilder,  2  Dill.  45,  Eed.  Gas.  No. 
3,308 ;  McFarland  v.  Ooodman,  6  Biss.  Ill,  Fed.  Gas.  No. 
8,789.  The  doctrine  was  approved  by  this  court  after  due 
consideration  in  Munger  v.  Perkins,  62  Wis.  499,  22  N.  W. 
611,  and  reaffirmed  in  Brothers  v.  Bank  of  KavJccmna,  84 
Wis.  381,  896,  54  N.  W.  786.  In  the  long  list  of  foreign 
cases  above  cited  the  wife  or  widow  was  the  plaintiff  or  peti- 
tioner in  twelve  cases,  and  in  Robinson  v.  Bates,  Wyman  v. 
Fox,  and  Woodworth  v.,  Paige  it  affirmatively  appeared  that 
she  participated  in  the  fraudulent  purpose,  while  it  seems 
quite  certain  from  the  nature  of  the  transactions  Ihat  she 
must  have  so  participated  in  Malloney  v.  Horan  and  Fred- 
erick V.  Emig,  although  the  opinions  do  not  affirmatively  so 
state.  Yet  in  none  of  these  cases  was  it  held  or  intimated  that 
her  participation  would  bar  her  from  seeking  the  aid  of  the 
court  to  establish  her  dower  right  It  is  to  be  noted  also  that 
Robinson  v.  Bates,  Malloney  v.  Horan,  and  Woodworth  v. 
Paige  (all  cases  of  participation  by  the  wife  in  the  fraudu- 
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lent  intent)  were  cited  and  relied  on  by  tliis  court  in  Mtunger 
V,  Perkins. 

The  argument  in  support  of  the  present  Judgment  is  that 
the  plaintiff,  by  joining  with  her  husband  in  his  fraudulent 
purpose,  became  an  active  participant  in  his  scheme  to  hinder 
and  delay  his  creditors  and  thus  was  guilty  of  an  act  of  mis- 
conduct connected  with  the  matter  in  litigation  affecting  the 
equitable  relations  between  the  parties.  On  the  other  hand, 
the  argument  is  that  her  signature  to  the  deed  conveyed  noth- 
ing, and  did  not  hinder  the  creditors  nor  deprive  them  of  any 
property  which  they  could  seize  in  satisfaction  of  their 
claims.  However  persuasive  the  respondents  argument  might 
appear  to  us  were  this  an  entirely  new  question,  we  feel 
that  we  cannot  disregard  the  long  line  of  authorities  hold- 
ing in  effect  that,  when  the  fraudulent  deed  is  avoided,  the 
life's  dower  rights  become  at  once  restored  as  against  the 
creditors,  which  cases  neither  recognize  nor  suggest  any  dif- 
ference in  the  situation  whether  the  wife  participates  in  the 
intent  or  not 

It  follows  that  the  judgment  must  be  reversed. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  in  accordance  with  the 
prayer  of  the  complaint. 


Crakdi^vb^  Respondent,  vs.  Hinds,  Appellant 

February  18--March  10, 1908, 

Landlord  and  tenant:  Surrender:  Exclusion  of  evidence:  BarmJesB 

error:  Refusal  to  accept  verdict. 

1.  In  an  action  for  rent  defended  on  the  ground  of  surrender  and 
acceptance  of  the  premises,  the  facts  that  the  lessee  left  the 
key  at  the  lessor'B  house,  that  the  lessor  did  not  return  it,  that 
the  lessor  while  the  house  was  unoccupied,  for  the  purpose  of 
ascertaining  whether  It  had  been  affected  by  the  weather,  In- 
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spected  It,  and  permitted  another  to  do  so  to  determine  Its  fit- 
ness for  occupancy,  are  not  Inconsistent  with  the  claim  that  the 
lessor  considered  the  lease  as  still  In  force. 

2.  Where  in  an  action  to  recover  rent  for  the  remainder  of  a  lease 
the  defense  was  a  surrender  and  acceptance  of  the  premises, 
and  all  the  facts  to  establish  such  defense  were  fully  before  the 
court,  the  rejection  of  a  letter  from  defendant  to  plaintiff  set- 
ting forth  the  same  reasons  for  the  surrender  as  had  been  pre- 
viously communicated  was  held  not  to  be  prejudicial  error,  as 
all  the  facts  were  insufficient  to  establish  the  defense,  even  if 
plaintiff  had  been  in  possession  of  the  letter. 

8.  Where  there  is  no  dispute  on  the  evidence  as  to  the  amount 
plaintiff  is  entitled  to  recover,  if  at  all,  and  the  Jury  has  been 
properly  instructed.  It  Is  not  error  for  the  court  to  decline  to 
receive  a  verdict  for  half  the  amount  and  to  direct  the  Jury  to 

consider  the  case  further. 

• 

ArrEAL  from  a  judgment  of  the  municipal  court  of  Eacine 
county :  Wm.  Smieding,  Jr.,  Judge.    Affirmed. 

Plaintiff  and  defendant  had  entered  into  a  lease  in  writing 
of  a  dwelling  house  from  July  1,  1903,  to  May  1,  1905,  at 
the  rate  of  $35  per  month,  with  the  privilege  of  a  year's  ex- 
tension.    Plaintiff  as  lessor  agreed  to  do  all  necessary  re- 
pairing.   Defendant  continued  in  possession  until  some  time 
in  October,  1905,  and  paid  rent  up  to  November  1,  1905. 
This  is  an  action  to  recover  the  amount  of  the  rent  from  !N"o- 
vember  1,  1905,  to  May  1,  1906.    The  evidence  on  the  trial 
showed  that  the  defendant  had  complained  to  the  plaintiff 
that  the  heating  apparatus  was  defective.     He  claimed  that 
the  furnace  door  was  broken,  that  the  pipes  for  conducting 
the  hot  air  were  rusted  through  and  full  of  holes,  and  that 
the  registers  had  openings  around  them  through  which  the 
-cold  air  rose  up.    The  complaint  also  covered  alleged  defects 
in  a  chimney.     The  plaintiff  testified  that  he  had  remedied 
the  defective  chimney,  and  that  he  had  inspected  the  heating 
plant  and  did  not  find  it  defective  or  in  need  of  repairs.  De- 
fendant alleged  two  defenses  to  the  action :  Surrender  to  and 
acceptance  of  the  premises  by  the  plaintiff,  and  nonliability 
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because  he  was  forced  to  vacate  the  premises  on  account  of 
their  untenantable  condition.     Defendant  testified  that  on 
October  6, 1905,  he  had  sent  to  plaintiff  a  check  for  the  rent 
for  the  month  of  October,  1905,  tlie  key  to  the  house,  and  a 
letter  notifying  plaintiff  that  he  had  vacated  the  premises  be- 
cause of  the  failure  of  the  plaintiff  to  repair,  thereby  making 
it  dangerous  to  the  health  of  himself  and  family  to  remain 
in  the  house.    Defendant  testified  that  he  left  this  letter  con- 
taining the  check  at  the  home  of  the  plaintiff  and  that  he  had 
handed  it  to  plaintiff's  daughter.    Plaintiff  denied  ever  hav- 
ing received  the  letter,  and  testified  that  he  had  not  seen  the 
check,  but  that  it  had  been  received  by  his  wife  and  the  pro- 
ceeds collected.     There  was  no  evidence  that  the  letter  came 
into  plaintiff's  hands.     The  court  refused  to  receive  it  in 
evidence.     The  case  was  submitted  to  the  jury,  and  they  re- 
ported to  the  court  that  they  had  arrived  at  a  verdict  for 
plaintiff  and  assessed  his  damages  at  $105,  this  being  one 
half  of  the  amount  claimed.     The  court  refused  to  receive 
this  verdict,  on  the  ground  that  it  was  not  in  accordance  with 
the  instructions  given  them,  and  again  instructed  them  as 
before,  and  ordered  them  to  further  deliberate  on  the  case 
under  the  instructions.    The  jury  returned  a  second  time  to 
the  court  and  stated  that  they  had  been  unable  to  agree. 
The  court  then  instructed  them  that  he  felt  it  his  duty  to  re- 
quest them  to  again  retire  and  to  attempt  to  agree  ujwn  a 
verdict,  stating:  '^iVTiile  no  juryman  should  be  asked  to  sac- 
rifice his  honest  opinions,  you  should  by  a  comparison  of 
views  seek  to  arrive  at  a  common  understanding."    When  the 
jury  again  returned  they  reported  a  verdict  for  plaintiff,  as- 
sessing his  damages  at  the  sum  of  $210.     This  is  an  appeal 
from  the  judgment  entered  upon  the  verdict  as  so  found. 

For  the  appellant  there  was  a  brief  by  Simmons,  Nelson 
&  Walker,  and  oral  argument  by  John  B.  Simmons* 

A,  Cary  Judd,  for  the  respondent 
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SiEBECKER,  J.     The  defendant  contends  that  the  court 
committed  prejudicial  error  in  refusing  to  receive  in  evidence 
his  letter  to  the  plaintiff  notifying  plaintiff  that  he  was  com- 
pelled to  vacate  the  premises  on  account  of  their  untenant- 
able condition  and  surrender  them  to  plaintiff.    If  it  be  as- 
sumed that  the  letter  was  competent  and  material  evidence 
under  the  circumstances  disclosed,  its  rejection  did  not  op- 
erate to  the  prejudice  of  defendant.     Defendant  allies  that 
plaintiff  had  been  informed  by  him,  prior  to  the  sending  of 
this  letter  in  October,  of  defendant's  claim  that  the  premises 
were  in  an  untenantable  condition  and  that  if  this  condition 
was  not  remedied  he  would  be  compelled  to  vacate  them  on 
this  account.     In  the  letter  he  claims  to  have  specifically  in- 
formed plaintiff  of  the  fact  that  he  was  forced  to  abandon 
the  premises  for  this  reason  and  thereby  tendered  them  to  the 
plaintiff.     The  plaintiff  denied  that  the  premises  were  un- 
tenantable and  averred  that  he  at  no  time  accepted  defend- 
ant's alleged  surrender  of  the  premises.     An  examination  of 
the  evidence  discloses  that  the  proof  fails  to  support  defend- 
ant's claim  that  his  attempted  surrender  of  the  lease  was 
accepted.    The  facts  that  the  defendant  left  the  key  at  plaint- 
iff's house,  that  plaintiff  did  not  return  it  to  defendant,  that 
plaintiff  while  the  house  was  imoccupied,  for  the  purpose  of 
ascertaining  whether  the  plumbing  and  other  parts  had  been 
affected  by  the  weather,  went  into  it  to  inspect  it,  and  that 
he  permitted  a  person  to  inspect  it  with  a  view  to  determin- 
ing its  fitness  for  occupancy,  are  all  readily  explicable  as  in 
harmony  with  plaintiff's  claim  that  he  considered  the  lease 
in  force  and  that  the  premises  were  at  defendant's  disposal  to 
secure  a  subtenant  if  he  desired.     The  facts  and  circum- 
stances relied  on  by  the  defendant  to  show  an  actual  surrender 
and  acceptance  of  the  premises  and  a  consequent  cancellation 
of  the  lease  are  wholly  insufficient  to  support  the  claim.    It 
is  apparent  that  all  of  the  evidence  tending  to  show  such 
surrender  and  cancellation  was  before  the  court  and  is  in- 
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sufficient  to  establish  the  claim  of  an  acceptance,  even  if 
plaintiff  had  actually  been  in  possession  of  defendant's  let- 
ter, as  he  asserts-  Tinder  these  circumstances  an  erroneous 
fxclusion  of  the  letter  as  evidence  could  not  operate  to  defend- 
ant's prejudice. 

The  further  cantention  is  made  that  the  court  erred  in  its 
refusal  to  receive  the  jury's  verdict  of  $105  in  plaintiff's 
favor  and  in   directing  them  to  reconsider  the  case.     There 
^vas  no  dispute  Tinder  the  evidence  that,  if  plaintiff  was  en- 
titled to  recover,   the  unpaid  amount  duo  on  the  lease  was 
$210.    Under  tliis  state  of  the  proof  it  waa  proper  for  the 
mirt  to  decline  the  verdict  for  plaintiff  for  only  one  half  of 
this  amount   and  to  direct  the  jury  to  further  consider  the 
case.    The  court  did  not  attempt  to  direct  the  jury  how  to  re- 
solve the  main  issue  between  the  parties.     The  effect  of  its 
instructions  Tvas  that,  if  they  found  plaintiff  entitled  to  re- 
cover, then  the  verdict  should  he  the  amount  due  for  the  un- 
expired term  under  the  lease.    The  verdict  first  returned  was 
plainly  contrary  to  the  instructions  on  the  question  of  tho 
amount  of  danaages  as  fixed  by  the  undisputed  facts  on  this 
point,  and  the  court  had  good  ground  for  bringing  it  to  the 
attention  of  the  jury  and  giving  them  opportunity  to  correct 
their  verdict,  if  they  found  for  the  plaintiff  on  the  main  is- 
sue.   State   ex  rel.  White  Oak  Springs  v.  Clementson,  69 
Ws.  628,  35  N.  W.  56. 

We  find  no  reversible  error  in  the  record. 
By  the  Court. — ^Judgment  aflSrmed. 
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Kabns  and  another,  Respondents,  vs.  Allen  and  others,. 

Appellants. 

February  18— March  10,  1908. 

Pleading:  Supplemental  complaint:  Adoption  of  answer  to  original 
complaint:  N^isance:  Assumption  of  liability:  Corporations: 
Personal  liability  of  officers:  Excessive  damages:  Exemplary 
damages  in  equity:  Vnapportioned  damages:  Effect  on  judgments 

L  In  an  action  In  equity  to  abate  a  nuisance  and  to  recover  dam- 
ages  therefor,  the  original  complaint  and  an  amended  com- 
plaint were  against  certain  individuals.  The  defendants'  an- 
swer to  the  original  complaint  contained,  among  other  things,, 
a  general  denial.  While  the  action  was  pending,  the  original 
defendants  sold  the  property  in  connection  with  which  the  nui- 
sance was  alleged  to  exist  to  a  corporation.  After  the  sale  and 
after  the  action  was  at  issue  upon  the  complaint  and  answer 
of  the  original  parties,  the  corporation  was  made  a  party.  A 
supplemental  complaint  was  filed  alleging  that  said  corpora- 
tion, as  an  incident  to  the  conveyance  to  it,  assumed  all  the 
rights,  duties,  and  liabilities  theretofore  resting  on  its  grantors. 
Upon  the  trial  the  corporation  adopted,  by  leave  of  court  and 
without  objection,  the  answer  of  the  original  defendants.  Held, 
that  upon  the  whole  record  It  was  understood  by  all  the  pai^ 
ties  that  by  such  adoption  the  original  answer  was  intended  to 
be  and  was  an  answer  to  the  supplemental  complaint,  and  there- 
fore put  in  issue  the  defendant  corporation's  assumption  of  the 
liabilities  of  its  grantors. 

2.  In  the  absence  of  proof  that  defendant  corporation  assumed  the 
liabilities  of  its  grantors  in  the  maintenance  of  a  nuisance 
prior  to  its  acquisition  of  property  In  connection  with  which 
the  nuisance  existed,  it  is  not  liable  for  damagee  which  ac- 
crued before  the  sale. 

8.  Pending  an  action  In  equity  to  abate  a  nuisance,  the  two  Indi- 
vidual defendants  sold  the  property  in  connection  with  whicb 
the  nuisance  existed  to  a  corporation  of  which  they  became  re 
spectively  the  president  and  vicepresident  The  corporation 
was  made  a  party  to  the  proceedings.  After  the  sale  the  nui- 
sance was  maintained  substantially  as  before  by  the  defendant 
corporation  acting  through  the  two  original  defendants  as  it» 
ofQcers.  Held,  that  the  individual  defendants  were  personally^ 
liable  for  damages  caused  by  the  nuisance  after  the  sale. 
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4.  In  an  action  in  equity  to  abate  a  nuisance  caused  by  the  construe 

tion  and  maintenance  of  a  dam  and  to  recover  damages  there- 
for, evidence  of  permanent  injury  to  plaintifTs  freehold  and 
loss  of  rentals  is  examined  and  aH  award  of  |900  for  the  for- 
mer is  found  excessive,  and  of  |700  for  the  latter  is  found  to 
be  supported  by  sufficient  evidence. 

5.  In  an  action  in  equity  to  abate  a  nuisance  and  to  recover  dam- 

ages therefor,  held  error  to  Include  exemplary  damages  in  an 
award  of  compensatory  damages. 
€.  Sec.  3180,  Stats.  (1898),  does  not  authorize  recovery  of  exem- 
plary damages  in  an  equitable  action,  and  where  a  plaintiff 
elects  to  sue  in  equity  he  waives  his  right  to  recover  exemplary 
damages. 

7.  PlalntifE  in  such  an  action  Is  entitled  to  judgment  for  all  dam- 

ages, not  only  those  accruing  prior  to  the  commencement  of 
the  action,  but  up  to  the  time  of  trial. 

8.  In  an  action  in  equity  to  abate  a  nuisance  and  recover  damages 

therefor,  where  certain  individual  defendants  caused  the  nui- 
sance and  the  defendant  corporation,  after  purchasing  the  land 
in  connection  with  which  it  existed,  continued  the  nuisance, 
the  corporation  not  being  liable  for  the  damages  accruing  prior 
to  its  purchase  and  the  damages  not  being  apportioned,  no  dam- 
ages can  be  awarded  against  such  corporation,  but  a  Judgment 
for  abatement  was  properly  awarded  against  all  the  defendants. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  WAKEBjf  D.  Tabrajtt,  Judge.  Modified  and  af- 
firmed. 

This  action  was  commenced  in  equity  on  the  27th  day  of 
February,  1906,  against  Naihan  Allen  and  Charles  W.  Allen 
to  abate  a  nuisance  alleged  to  be  caused  by  the  construction 
and  maintenance  of  a  dam  across  Pike  creek  in  the  citv  of 
Kenosha,  and  for  damages  and  general  relief.  The  plaintiflFs 
are  the  owners  of  lands  on  the  westerly  side  of  said  creok,  and 
the  defendants  Nathan  and  Charles  W.  Allen,  prior  to  the 
commencement  of  the  action  and  down  to  August  1,  1905, 
were  the  owners  of  lands  on  the  easterly  side  of  Pike  creek 
opposite  the  lands  owned  by  plaintiffs.  The  original  com- 
plaint charged  that  the  defendants  Nathan  and  Charles  W, 
Alien  wrongfully  and  unlawfully  in  the  spring  of  1902  con- 
Vol.  135—4 
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struclcd  a  dam  across  Pike  creek  at  a  point  500  feet  south  of 
the  south  line  of  plaintiffs'  property  and  a  short  distance 
north  of  the  north  line  of  Grand  avenue  in  the  city  of  Ke- 
nosha, for  the  purpose  of  retarding  the  flow  of  water  in  the 
stream  and  raising  its  natural  level,  and  afterwards  in  1903, 
when  a  portion  of  the  dam  had  been  destroyed  and  washed 
away,  wrongfully  and  unlawfully  rebuilt  it;  that  the  result 
of  the  construction  of  this  dam  was  to  raise  the  water  in  the 
creek  so  as  to  overflow  the  lower  portion  of  plaintiffs'  prem- 
ises used  for  gardening  purposes  and  render  them  impossible 
of  drainage  and  unfit  for  cultivation  or  occupation  for  gar- 
dening or  agricultural  purposes,  and  that  the  dam  obstructed 
the  natural  flow  of  the  stream,  rendered  it  stagnant,  and 
prevented  its  carrying  out  into  the  lake  the  contents  of 
sewers,  and  thereby  injured  the  health  of  occupants  of  prop- 
erty situated  on  the  stream  and  injured  the  lands  and  prop- 
ei'ty  of  plaintiffs-  It  is  further  alleged  that  defendants  in- 
tend to  continue  to  so  interfere  with  the  rights  of  plaintiffs 
in  the  future  and  to  maintain  the  dam  and  the  encroachments 
on  the  creek  described  in  the  complaint,  and  thereby  to  do 
great  and  irreparable  injury  to  the  plaintiffs'  premises,  for 
which  plaintiffs  have  no  adequate  remedy  at  law,  and  com- 
pelling them  to  bring  a  multiplicity  of  suits.  The  defendants 
Nathan  and  Charles  W.  Allen  answered,  admitting  the  con- 
struction and  maintenance  of  the  dam,  but  denied  the  in- 
juries and  damages  complained  of.  The  original  complaint 
was  amended  upon  the  trial  so  as  to  set  out  further  allega- 
tions in  reference  to  the  collection  and  detention  of  sewage 
in  the  creek  above  the  dam  and  the  stenches  occasioned  by  the 
stagnation  of  the  water,  and  the  prayer  of  tlie  complaint  was 
amended  so  as  to  ask  for  the  abatement  of  the  alleged  nui- 
sance. The  defendants  Nathan  and  Charles  W.  Allen 
amended  their  answer  so  as  to  cover  the  additional  allega- 
tions in  the  amended  complaint,  and  admitted  the  construc- 
tion of  the  dam  in  1902  and  that  it  raised  the  natural  level 
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of  the  water  in  the  creek  about  one  foot,  but  denied  that  the 
flow  of  water  was  retarded,  and  alleged  that  the  dam  brought 
about  a  more  constant  flow  in  the  stream.  The  answer 
further  alleges  that  Pike  creek  opens  into  Kenosha  harbor 
and  Lake  Michigan  at  a  point  less  than  one  mile  distant  from 
plaintiffs'  premises,  and  that  the  level  of  the  stream  until 
the  dam  was  built  was  practically  the  same  as  Lake  Michigan, 
and  that  the  tide  from  said  lake  has  always  ebbed  and  flowed 
back  into  said  creek  to  a  point  r.bove  the  said  promises  many 
times  each  day,  the  height  varying  from  six  inches  to  three 
feet ;  that  before  the  construction  of  said  dam  the  water  was 
jiollutcd,  and  that  the  sole  effect  of  the  dam  has  been  to  pre- 
vent pollution  and  to  collect  and  retain  pure  water  above  the 
dam,  and  denies  that  the  erection  of  the  dam  has  caused  any 
damage  to  plaintiffs,  and  also  contains  a  general  denial. 

On  August  1,  1905,  the  defendants  Nathan  and  Charles 
W.  Allen  sold  and  conveyed  their  premises  adjacent  to  the 
creek  to  the  defendant  N.  R.  Aliens  Sons  Company,  a  Wis- 
consin corporation,  which  corporation  has  since  been  tlie 
owner  and  in  possession  of  said  premises.  On  September  11, 
1905,  the  court  made  an  order  directing  that  the  N.  B,  Aliens 
Sons  Company  be  made  a  party  defendant,  and  thereafter 
a  supplemental  complaint  was  made  and  filed  pursuant  to  this 
order.  It  is  alleged  in  the  supplemental  complaint  that  on 
August  1,  1905,  the  defendants  Nathan  and  Charles  W.  Allen 
sold  the  tannery  property  owned  and  operated  by  them  to  the 
defendant  N.  R.  Aliens  Sons  Company,  which  corporation 
took  title  to  the  real  estate,  business,  and  tanning  establisli- 
ment theretofore  owned  by  A^aYAanand  Charles  W.  Allen \vi\h 
knowledge  of  the  pendency  of  this  action  and  of  the  rights 
of  the  plaintiffs,  and  has  ever  since  continued  in  possession, 
occupation,  and  enjoyment  of  such  property;  and  upon  in- 
formation and  belief  that  said  corporation,  N.  R,  Allen  s 
Sons  Company,  as  an  incident  to  said  conveyance,  assumed 
all  the  rights,  duties,  and  liabilities  theretofore  in  any  man- 
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ner  belonging  to  or  resting  or  imposed  upon  the  defend- 
ants Nathan  and  diaries  W.  Allen  in  respect  to  any  and 
all  matters  referred  to  in  the  original  complaint  It  fur- 
ther alleges  that  N.  R.  Aliens  Sons  Company  has  contin- 
ued to  maintain  and  is  maintaining  and  threatens  to  main- 
tain the  dam  in  question,  and  is  obstructing  and  continuing 
to  obstruct  and  threatens  to  obstruct  Pike  creek  by  encroach- 
ing upon  the  natural  bed  thereof  and  upon  the  lands  of  the 
plaintiffs  in  the  manner  described  in  the  ninth  paragraph 
of  the  plaintiffs'  complaint,  and  by  virtue  of  the  conveyance 
made  to  it  by  Nathan  and  Charles  W.  Allen,  and  that  the 
N,  R.  Allen's  Sons  Company  claims  the  right  to  continue 
the  wrongs  described  in  the  complaint  as  against  the  plaint- 
iffs and  their  lands  and  is  continuing  the  damage  and  in- 
jury alleged  in  the  original  complaint,  for  which  plaintiffs 
are  without  full  and  adequate  remedy  at  law.  The  amiended 
simimons  and  original  complaint  and  supplemental  com- 
plaint were  served  upon  defendant  N.  R.  Allen's  Sons  Com,- 
pany.  The  defendant  company  upon  the  trial  by  leave  of 
court  adopted  the  amended  answer  of  defendants  Nathan 
and  Charles  TT.  Allen  as  its  answer. 

The  court  found  generally  in  favor  of  plaintiffs,  and  found 
that  the  defendants  wrongfully  and  unlawfully  maintained 
and  operated  the  dam,  the  defendants  Nathan  and  Charles 
W.  Allen  from  1902,  and  the  defendant  N.  R.  Allen's  Sons 
Company  from  August  1,  1905 ;  that  the  dam  creating  the 
nuisance  was  wrongfully  and  unlawfully  rebuilt  by  Nathan 
and  Charles  W.  Allen  against  the  protest  of  plaintiffs  and  in 
reckless  disregard  of  their  rights  after  its  original  construc- 
tion in  1902;  that  on  August  1,  1905,  the  defendant  com- 
pany bought  the  premises  in  question  and  ever  since  has 
maintained  thereon  and  threatens  to  maintain  the  dam ;  and 
that  said  dam  is  a  nuisance  and  has  damaged  plaintiffs  as 
follows :  $900  permanent  injury  to  the  land,  which  will  not  be 
lessened  by  the  removal  of  the  dam ;  loss  of  rents,  $700  j  dis- 
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comfort  by  reason  of  odors,  smells,  and  stenches,  $200 ;  ex- 
emplary damages  against  Nathan  and  Charles  W.  Allen, 
$500;  and  further  found  that  the  injury  waa  irreparable. 
Judgment  was  entered  in  accordance  with  the  findings,  from 
which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Quarles,  Spenre 
&  Quarles,  attorneys,  and  George  Lines  and  Cavanagh  & 
Barnes,  of  counsel,  and  oral  argument  by  Mr,  Lines. 

For  the  respondents  there  was  a  brief  by  Winkler,  Flajid- 
ers,  Bottum  &  Fawsett,  attorneys,  and  James  0.  Flanders, 
of  counsel,  and  oral  argument  by  Mr.  Flanders. 

Kebwin,  J.  1.  Error  is  assigned  because  the  court  gave 
judgment  against  all  defendants  for  the  entire  damages  re- 
sulting from  the  erection  and  maintenance  of  the  dam.  Tbis 
error  is  based  upon  the  contention  that  in  any  event  the  de- 
fendant corporation  could  only  be  liable  for  damages  accru- 
ing after  the  sale  to  it,  and  that  the  defendants  Nathan  and 
Charles  W.  Allen  could  only  be  liable  for  damages  accruing 
before  sale  to  the  corporation.  In  the  supplemental  com- 
plaint, made  and  filed  after  sale  to  defendant  corporation, 
it  is  alleged  upon  information  and  belief  that  said  defendant 
corporation,  as  an  incident  to  the  conveyance,  assumed  all  the 
rights,  duties,  and  liabilities  theretofore  in  any  manner  be- 
longuig  to  or  resting  or  imposed  upon  tlie  defendants  Nathan 
and  Charles  W.  Allen  in  respect  to  any  and  all  the  matt<»rs 
referred  to  in  the  original  complaint  and  out  of  which  tliG 
causes  of  action  stated  therein  had  their  origin.  It  is  claimed 
on  the  part  of  the  appellants  that  this  allegation  was  denied 
by  the  answer  of  the  corporation  and  no  proof  made  of  such 
all^ation  upon  the  trial,  while  on  the  part  of  the  respondents 
it  is  insisted  that  such  allegations  were  admitted  by  the 
pleadings,  hence  no  proof  was  necessary.  The  court  made 
no  finding  upon  this  subject  and  we  find  no  proof  in  the  rec- 
ord sustaining  such  allegations.     Wo  must  therefore  deter- 
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mine  the  question  upon  the  pleadings.  As  appears  from  the 
statement  of  facts  the  original  complaint  was  made  against 
Nathan  and  Charles  W,  Allen  and  they  answered.  After- 
wards the  complaint  was  amended,  and  the  defendants  Na- 
than and  Charles  W.  Allen  amended  their  answer  thereto. 
The  defendant  corporation  was  hrought  in  and  made  a  party 
defendant  after  sale  and  after  the  action  was  at  issue  upon 
the  complaint  and  answer  of  the  original  parties  thereto. 
The  answer  to  the  original  complaint  contained,  among  other 
things,  a  general  denial,  and  upon  the  trial  after  the  supple- 
mental complaint  had  been  made  and  served,  setting  forth 
the  liability  of  the  defendant  corporation,  such  corpora- 
tion adopted,  by  leave  of  court,  and,  so  far  as  the  record 
shows,  without  objection,  the  answer  of  the  defendants  Na- 
than and  Charles  W,  Allen  as  its  answer  in  the  case.  The 
question,  therefore,  arises  whether  the  allegations  of  the  sup- 
plemental complaint  were  put  in  issue  by  the  adoption  by  the 
corporation  of  the  answer  of  the  defendants  Nathan  and 
Charles  W.  Allen  to  the  original  complaint  The  question 
is  somewhat  novel  and  not  free  from  difficulty  and  we  have 
been  unable  to  find  any  authority  upon  the  subject.  The 
material  allegations  of  the  supplemental  complaint  are  the 
sale  of  the  property  to  the  defendant  corporation  and  assump- 
tion of  liability  by  it.  All  other  allegations  in  the  action 
were  put  in  issue  by  the  original  complaint  and  answer,  and 
the  opinion  of  the  court  upon  the  whole  record  is  that  when 
the  corporation  appeared  in  court  and  adopted  the  answer  of 
the  defendants  Nathan  and  Charles  W,  Allen,  which  con- 
tained a  general  denial,  it  was  understood  and  intended  by 
all  parties  to  the  action  that  such  answer  was  intended  to  be 
and  was  an  answer  to  the  supplemental  complaint.  We  think 
that  the  recitals  made  by  the  trial  court  in  the  judgment  and 
findings  support  this  idea,  and  that  the  case  was  tried  upon 
the  theory  that  the  allegatifms  of  the  supplemental  complaint 
were  in  issue.    The  court  found  upon  sufficient  evidence  that 
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in  the  spring  of  1902  the  defendants  Nathan  and  Charles  W, 
Alhn,  as  copartners,  unlawfully  and  without  the  consent  of 
plaintiffs  or  their  predecessors  in  title  constructed  the  dam  in 
question,  and  afterwards  wrongfully  rebuilt  the  same  and 
maintained  it  until  August  1,  1905,  when  they  sold  and 
conveyed  the  property  upon  which  said  dam  was  situate  to 
tiie  defendant  N,  R,  Aliens  Sons  Company,  which  company 
has  ever  since  remained  in  possession  of  such  property  and 
has  continued  to  maintain  since  said  purchase  and  threatens 
to  maintain  in  the  future  said  dam.     The  dam  having  been 
constructed  and  maintained  by  the  defendants  Nathan  and 
Charles  W.  Allen  up  to  the  time  of  sale  to  the  defendant  cor- 
poration, and  there  being  no  proof  of  assumption  of  liability 
by  defendant  corporation,  we  find  nothing  in  the  record  which 
would  justify  a  judgment  for  damages  against  the  cori)ora- 
tion  accruing  in  consequence  of  such  nuisance  before  the 
sale.     It  appears  that  since  the  sale  the  dam  has  been  main- 
tained in  substantially  the  same  manner  as  before  by  the 
corporation  defendant,  the  defendants  Nathan  and  Charles 
W,  Allen  acting  as  officers,  namely,  president  and  vice-presi- 
dent,  of  said  corporation  defendant  and  carrying  on  the 
business  for  such  corporation  and  maintaining  the  nuisance. 
So,  upon  the  established  facts,  the  defendants  Nailuxn  and 
Charles  W.  Allen  continued  liable  for  the  maintenance  of 
the  nuisance  after  the  sale.     2  Wood,  Xuisances  (3d  ed.) 
§  884;  21  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  719,  and  cases 
cited. 

2.  Error  is  assigned  because  the  damages  allowed  for  per- 
manent injury  to  th6  freehold  are  excessive.  The  land  in 
question  is  less  than  half  an  acre  in  area  and  the  evidence 
shows  that  it  was  valuable  principally  for  agricultural  pur- 
poses. It  had  been  used  prior  to  the  erection  of  the  dam  for 
a  garden.  The  plaintiffs'  witness  testified  on  direct  examina- 
tion that  it  was  worth  before  the  nuisance  was  created  from 
$800  to  $1,000,  but  afterwards,  on  cross-examination,  testi- 
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fied  that  it  was  worth  from  $600  to  $800,  and  that  it  was 
worth  but  little  for  anything  but  garden  purposes,  and  stated 
that  he  could  not  say  what  it  was  worth  after  the  injury  by 
lihe  dam.  The  plaintiffs'  evidence  shows  that  the  soil  was 
washed  away  and  the  land  gullied  out  in  such  manner  that 
it  would  cost  more  than  it  was  originally  worth  to  put  it  back 
in  the  condition  it  was  before  the  injury.  The  witnesses  on 
the  part  of  the  defendants  placed  the  value  of  the  land  at  the 
time  of  trial  at  about  $400.  This  is  the  only  evidence  respect- 
ing the  exact  value  of  the  land  at  the  time  of  trial  and  after 
the  injury  caused  by  the  erection  and  maintenance  of  the 
dam.  True,  the  evidence  on  the  part  of  the  plaintiffs  is  to  the 
effect  that  it  was  only  valuable  for  garden  purposes,  yet  the 
principal  witness  for  the  plaintiffs  testified  that  he  could 
not  say  just  what  it  was  worth  at  the  time  of  trial.  It  is  very 
difficult  to  see  in  this  condition  of  the  evidence  how  the  find- 
ing of  the  court  that  the  injury  to  the  freehold  was  $900 
can  be  sustained.  It  is  very  obvious  from  all  the  testimony 
that  the  land  was  of  some  value  at  the  time  of  trial,  even  if 
it  be  conceded  that  it  was  washed  away  and  gullied  out  in  the 
manner  described  by  plaintiffs'  witnesses,  aud  that  before  the 
injury  it  was  valuable  especially  for  garden  purposes.  The 
testimony  as  to  the  value  before  and  after  the  injury  is  quite 
unsatisfactory.  As  before  observed,  the  only  definite  testi- 
mony as  to  value  after  the  injury  is  that  of  defendants'  wit- 
nesses, who  place  it  at  $400.  So  upon  this  state  of  the  record 
we  think  it  clear  that  the  damages  allowed  were  excessive, 
and  after  a  careful  examination  of  the  evidence  the  court 
is  of  the  opinion  that  the  item  of  $900  damages  for  injury 
to  the  freehold  should  be  reduced  to  the  sum  of  $600. 

3.  It  is  also  claimed  that  the  sum  awarded  for  loss  of 
rentals  is  excessive  and  that  the  finding  in  that  regard  rests 
wholly  upon  opinion  evidence.  But  upon  this  point  we  think 
the  evidence  conjpetent,  and  we  cannot  say  that  the  finding 
is  against  the  clear  preponderance  of  the  evidence.  There  is 
ample  evidence  that  the  rental  value  was  greatly  depreciated 


ly 
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l>y  the  noxious  odors  caused  by  the  maintenance  of  the  dam. 
True,  there  is  a  sharp  conflict  as  to  whether  the  dam  in- 
creased these  odors,  but  there  is  considerable  evidence  that  it 
did,  and  we  cannot  say  that  the  finding  is  against  the  clear 
preponderance  of  the  evidence.  There  is  evidence  of  the 
•rental  value  of  the  property  in  the  absence  of  the  nuisance, 
and  evidence  of  what  it  actually  rented  for  during  the  contin- 
uance of  the  nuisance,  and  such  evidence  fully  supports  the 
finding  of  the  court  below  to  the  effect  that  there  was  a  loss 
in  rentals  to  the  amoujit  of  $700  caused  by  the  maintenance 
of  the  nuisance. 

4.  Error  is  also  assigned  because  the  court  awarded  $500 
exemplary   damages.     This   finding   is    assailed   upon    the 
ground  that  no  sufficient  showing  was  made  entitling  plaint- 
iffs to  exemplary  damages,  even  if  the  same  were  recoverable ; 
and  further,  that  a  court  of  equily  cannot  give  exemplary 
damages.    Upon  the  proposition  that  a  court  of  equity  should 
not  award  exemplary  danmges  no  authority  is  cited  by  counsel 
on  either  side  directly  in  point  except  1  Sedgw.  Danu  (8  th 
ed.)  §  371,  to  which  is  cited  in  support  of  the  text  Bird  v.  W. 
&  M.  R.  Co.  8  Rich.  Eq.  46.  Counsel  for  respondents  contend 
that  the  general  doctrine,  namely,  that  when  a  court  of  equity 
takes  jurisdiction  it  will  give  complete  relief,  and  where  nec- 
essary assess  damages,  authorizes  the  court  in  this  case  to 
award  exemplary  damages.     Of  course  the  general  rule  that 
where  a  court  of  equity  takes  jurisdiction  it  will  award  full 
relief  is  well  understood,  but  the  question  is  whether  a  court 
of  equity  should  in  any  case  award  exemplary  damages,  or 
is  it  confined  simply  to  giving  compensatory  damages  ?     Af- 
ter considerable  search  we  have  been  able  to  find  no  case 
where  exemplary  damages  were  allowed  by  a  court  of  equity ; 
and  while  our  investigation  shows  a  great  dearth  of  authority 
in  point  on  the  subject,  the  cases  which  in  any  way  touch  the 
question  appear  to  lean  to  the  doctrine  that  a  court  of  equity 
should  award  only  compensatory  damages.     This  rule  seems 
to  be  in  harmony  with  the  general  doctrine  that  equity  juris- 
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diction  is  invoked  for  the  purpose  of  administering  equitable 
relief  in  cases  where  courts  of  law  are  \\dthout  power  to 
grant  adequate  relief.  And  where  in  equitable  actions  it  be- 
comes necessary  to  award  damages,  only  compensatory  dam- 
ages should  be  allowed.  2  Suth.  Dam.  (3d  ed.)  §  392; 
People  s  Nat  Bank  v,  Kern,  8  Pa.  Dist.  Eep.  72 ;  Swnders  v. 
Anderson,  10  Eich.  Eq.  232 ;  2  Beach,  Mod.  Eq.  Jur.  §  1014. 
It  is  settled  in  this  state  that  exemplary  damages  cannot  be 
recovered  as  matter  of  right,  even  in  an  action  at  law,  but 
are  left  to  the  discretion  of  tlie  jury.  Robinson  v.  Superior 
R.  T.  Co.  94  Wis.  345,  68  X.  W.  961 ;  Haberman  v.  Gasser, 
104  Wis.  98,  80  X.  W.  105.  And  it  has  been  held  that  where 
one  comes  into  a  court  of  equity  ho  waives  his  claim  for  puni- 
tory damages.  Bird  v.  ^^\  &  M.  R.  Co.  8  Kich.  Eq.  46.  The 
damages  awarded  by  courts  of  equity  when  they  assess  dam- 
ages are  only  such  as  are  ancillary  to  the  main  relief  and 
which  become  necessary  to  award  in  order  to  compensate  the 
party  entitled  to  damages.  Andrews  v.  Brown,  3  Cush.  130  ; 
1  Pom.  Eq.  J'ur.  (3d  ed.)  §§  112,  178.  Counsel  for  re- 
spondents insist  that  the  rule  to  the  effect  that  a  court  of 
equity  should  not  awai'd  exemplary  damages  is  not  the  rule 
in  Wisconsin,  under  sec.  3180,  Stats.  (1898),  and  our  de- 
cisions which  hold  that  where  a  court  of  equity  takes  juris- 
diction it  can  award  damages  as  well  as  a  court  of  law. 
The  damages  which  may  be  recovered  in  an  equitable  action 
under  our  decisions  are  compensatory  and  not  exemplary 
damages.  We  think  no  decision  of  this  court  can  be  found 
where  in  an  equitable  action  exemplary  damages  were  al- 
lowed. Sec.  3180,  Stats.  (1898),  does  not  authorize  the  re- 
covery of  exemplary  damages  in  an  equitable  action.  It 
clearly  provides  that  an  action  at  law  may  be  brought  to  abate 
a  nuisance,  and  where  the  nuisance  may  work  irreparable 
injury,  interminable  litigation,  multiplicity  of  actions,  or 
where  the  injury  is  continuous  and  constantly  recurring,  or 
there  is  not  an  adequate  remedy  at  law,  or  the  injury  is  not. 
susceptible  of  adequate  compensation  in  damages  at  law,  an 
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action  in  equity  may  be  brought  before  the  nuisance  is  es- 
tablished at  la'w.  Under  this  statute  the  plaintiffs  had  their 
election  to  sue  at  law  or  in  equity.  They  elected  to  sue  in 
equity,  and  having  done  so  they  brought  themselves  within 
the  rules  of  equitable  actions  and  waived  the  right  to  re- 
cover exemplary  damages.  We  are  therefore  of  the  opinion 
that  the  court  was  in  error  in  giving  plaintiffs  exemplary 
damages. 

5.  It  is  further  insisted  that  the  plaintiffs  were  only  en- 
titled to  damages  up  to  the  time  of  the  commencement  of  tlie 
action.     This  would  doubtless  be  true  if  the  action  were  at 
law.    Stadler  v.  Griehen,  61  Wis.  500,  21  K  W.  629.    But 
the  present  action  being  in  equity,  we  think  plaintiffs  were 
entitled  to  judgment  for  all  damages,  not  only  those  accruing 
prior  to  the  commencement  of  the  action,  but  up  to  the  time 
of  trial.    22  Cyc  967,  968;  Beir  v.  Coolie,  37  Ilim,  38,  41 ; 
Carmichael   v.    Texarlcana,   94   Fed.    561 ;    Vandevoort   r. 
Govld,  36  X.  T.   639.     The  corporation  not  being  liable 
for  damages  under  the  proof  before  its  purchase,  and  the 
damages  not  having  been  apportioned,  but  assessed  from  the 
time  of  the  construction  of  the  dam  to  the  time  of  trial,  the 
defendant  N,  R.  Allen's  Sons  Company  cannot  be  held  for 
damages;   but  the  defendant  company  having  maintained 
the  nuisance  since  it  purchased,  judgment  for  abatement  was 
properly  awarded  against  all  defendants.     It  follows  that 
the  judgment  must  be  modified   in   accordance  with   this 
opinion. 

By  the  Court. — The  judgment  of  the  court  below  is  modi- 
fied by  changing  paragraph  1  to  read  as  follows : 

1.  That  the  plaintiffs  Sarah  F.  Kams  and  Mary  M,  Kams 
do  have  and  recover  from  the  defendants  Naihan  and  Charles 
^7.  Allen  the  sum  of  $1,600  damages. 

And  by  striking  out  paragraph  2,  which  awards  plaintiffs 
$500  exemplary  damages,  and  as  so  modified  is  affirmed. 
The  appellants  are  allowed  costs  in  this  court 
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WiXLiAMS  and  others,  Appellants,  vs.  Williams  and  others, 

Kespondents. 

February  19— March  10,  1908. 

Will:  Construction:  Vested  equitable  remainder:  Intention:  Death  of 
beneficiary:  Conversion:  Circuit  court:  Duty  as  to  final  dispo- 
sition: Order  of  distribution  following  will:  Effect  of  appeal. 

1.  A  testator  devised  a  life  estate  to  his  wife,  remainder,  one  third 

to  A.,  his  son,  one  third  to  B.,  his  daughter,  and  one  third  in 
trust  for  C,  his  other  son,  with  directions  to  the  trustees  ''to 
use  and  manage  said  other  third  as  to  them  seems  best  and  to 
pay  to  my  said  son  .  .  .  the  income  .  .  .  yearly,  and  in  their 
discretion  to  pay  to  him  from  time  to  time  such  part  of  said 
one  third  as  in  their  judgment  is  proper  for  his  comfort  and 
support  until  said  third  part  is  all  paid  to  him."  Beld:  (1)  A. 
and  B.  each  took  a  full  legal  vested  estate  in  remainder; 

(2)  the  trustees  took  a  present  legal  vested  estate  in  trust;  and 

(3)  the  cestui  que  trust  had  an  estate  in  the  lands  and  prop- 
erty as  against  all  persons  except  the  trustees. 

2.  Estates  legal  and  equitable  given  by  will  are  to  be  regarded  as 

vesting  immediately  unless  testator  has  by  very  clear  words 
manifested  an  intention  that  they  should  be  contingent,  and 
where  the  time  of  payment  or  distribution  is  merely  postponed 
for  the  convenience  of  the  fund  or  property,  or  to  let  in  others, 
the  vesting  will  not  be  deferred  until  that  period. 

3.  That  the  time  of  enjoyment  of  an  equitable  estate  in  remainder 

is  postponed  until  after  the  termination  of  a  precedent  life  e» 
tate  neither  prevents  vesting  nor  indicates  an  intention  that 
the  equitable  interest  should  not  vest 

4.  Where  an  estate  in  remainder  is  devised  in  trust  with  directions 

to  the  trustees  to  pay  the  income  annually  to  the  beneficiary, 
and  in  their  discretion  to  pay  over  the  corpus  of  the  trust,  an 
intention  is  thereby  indicated  that  the  whole  equitable  interest 
should  vest  at  once,  subject  only  to  the  life  estate. 
€.  Where  a  remainder  after  a  life  estate  is  devised  in  trust  for  a 
person  living  at  the  death  of  the  testator,  and  the  equitable  in- 
terest thereby  created  is  vested,  the  death  of  the  cestui  que 
trust  prior  to  the  termination  of  the  life  estate  does  not  defeat 
or  terminate  the  trust,  in  the  sense  that  the  object  of  the  testa- 
tor has  failed  and  the  trust  property  becomes  intestate  prop, 
erty,  but  the  beneficial  interest — the  trust  property   itself — 
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passes  by  the  law  of  descent  to  the  heirs  at  law  of  the  cestui 
qtie  trust. 

6.  In  an  action  to  construe  a  will  the  circuit  court  should,  when- 
ever possible  under  the  issues  made  and  presented,  finally  dis- 
pose of  all  questions  relating  to  the  descent  and  distribution  of 
the  property,  and  where  this  was  not  done  this  court  may,  on 
an  appeal,  to  save  threatened  wsuste  of  the  property  in  litigation, 
indicate  its  views  upon  the  final  disposition  to  be  made  of  the 
case. 

'  Testator  devised  one  third  of  his  estate  to  trustees  for  the  bene- 
fit of  his  son,  with  directions  to  pay  over  to  the  son  the  income 
thereof,  and  "from  time  to  time  such  part  of  said  one-third 
part  as  in  their  Judgment  Is  proper  for  his  comfort  and  sup- 
port" Held,  that  the  testator  Intended  a  conversion  of  the 
third  part  of  the  real  property  into  money,  and  that  for  the 
purposes  of  descent  and  distribution,  on  the  death  of  the  bene- 
ficiary, the  property  will  be  considered  all  personalty. 

8.  Where  the  legal  effect  of  an  order  of  distribution,  made  in  an  ac- 
tion  to  construe  a  will,  was  to  follow  the  will  and  vest  one 
third  of  the  estate  in  trustees  in  trust  for  a  named  beneficiary 
and  his  heirs,  no  question  of  the  binding  force  or  conclusive^ 
ness  of  such  order  arose  on  an  appeal  to  this  court,  and  accord- 
ingly a  decree  requiring  the  trustees  to  convert  the  trust  prop- 
erty into  money  for  distribution  may  be  directed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Walwortli 
county:  E.  B.  Belden,  Circuit  Judge.    Reversed. 

John  P.  Ingalls,  for  the  appellants. 

Among  other  references  upon  the  part  of  the  appellants 
were  the  following:  Stephenson  v.  N orris,  128  Wis.  242,  107 
X.  W.  343 ;  Huebschnumn  v.  Cotzhausen,  97  Wis.  244,  72 
N.  W.  638;  sees.  2206,  2278,  2289,  4044,  4050,  Stats. 
(1898);  Appeal  of  Schaeffner,  41  Wis.  260;  Liginger  v. 
Field,  78  Wis.  367,  47  N".  W.  613 ;  Bresee  v.  Stiles,  22  Wis. 
120;  RiUh  V.  Oberbrurmer,  40  Wis.  238;  Brook  v,  Chappell, 
34  Wis.  405 ;  Jones  v.  Roberts,  84  Wis.  465,  54  'N.  W.  917 ; 
Baker  v.  Baker,  57  Wis.  382,  16  K  W.  425 ;  Baker  v.  Estate 
of  McLeod,  79  Wis.  534,  48  N.  W.  657 ;  Hall  v.  Han,  98 
Wis.  193,  73  N.  W.  1000;  Esta4;e  of  Pierce,  66  Wis.  660, 
14  X.  W.  588;  Prickeit  v.  Much,  74  Wis.  199,  42  N.  W. 
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256;  IlUes  v.  Atlee,  90  ^Yi9.  72,  62  K  W.  940;  Patton  i\ 
Ludingion,  103  Wis.  629,  79  X.  W.  1073 ;  Smith  v.  Smith, 
116  Wis.  570,  93  X.  W.  452;  In  re  Mormis  Will,  118  Wis. 
177,  96  K  W.  367 ;  Stark  v.  Conde,  100  Wis.  633,  76  X.  W. 
600  ;  Rood,  Wills,  §§  582,  588 ;  Cassoday,  Wills,  §§  664,  667. 

For  the  respondents  there  was  a  brief  by  James  G,  K  est  oh 
attorney,  and  Murphy  &  Kronche,  of  counsel,  and  oral  argu- 
ment by  Mr.  Kestol  and  Mr.  George  Kronche. 

Among  other  references  u]>on  the  part  of  the  respondents 
were  the  following:  Sees.  20S1,  2088,  Stats.  (1898);  Scott 
V.  West,  63  Wis.  529,  24  K  W.  161,  25  K  W.  IS;  Holmes 
V.  Walter,  118,  Wis.  409,  95  K  W.  380 ;  Redfield,  Wills,  410, 
note;  Tif.  &  Bull.  Trusts  &  Trustees,  57,  58;  Tiedeman, 
Eeal  Prop.  §  366;  Underbill,  Wills,  §§  473,  779;  Jones  v. 
lioherts,  84  Wis.  465,  54  X.  W.  917. 

Timlin,  J.  Ilenry  V.  Williams  died  Xovember  19,  1900, 
leaving  real  and  personal  estate  which  he  devised  and  be- 
queathed: (1)  Use  of  all  to  his  widow,  Elizabeth,  during 
her  natural  life,  with  full  power  and  authority  to  manage 
and  control  the  same;  (2)  household  furniture  to  his  daiigh- 
t-er,  Cora  A. — ^this  gift  to  take  effect  at  the  death  of  the 
widow;  (3)  to  his  daughter,  Cora  A.,  one  third  of  all  re- 
maining at  death  of  widow;  (4)  to  his  son  Peter  C,  one 
third  of  all  remaining  at  death  of  widow;  (5)  as  follows: 

"I  will,  devise,  and  bequeath  unto  my  said  daughter,  Cora 
A.,  and  son  Peter  C.  Williams  the  other  one-third  part  of  my 
said  estate  remaining  at  the  death  of  my  said  wife,  Eliza- 
beth, in  trust,  nevertheless,  for  my  son  Henry  E.  Williams, 
and  authorize  and  direct  them  to  use  and  manage  said 
other  third  part  as  to  them  seems  best  and  pay  to  my  said 
son  Henry  E.  the  income  of  such  third  part  yearly,  and  in 
their  discretion  to  pay  to  him  from  time  to  time  such  part  of 
said  one  third  as  in  their  judgment  is  proper  for  his  comfort 
and  support  until  said  one-third  part  is  all  paid  to  him,  said 
Henry  E." 
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This  will  was  adiwitted  to  probate  December  18,  1900. 
The  executors  thereof  on  July  18,  1901,  made  application 
to  the  county  court  for  the  settlement  and  allowance  of 
their  final  account  and  the  assignment  of  the  residue  of  the 
estate  to  such  persons  as  were  by  law  entitled  thereunto. 
Upon  this  application  the  coimty  court  made  an  order  rccit 
ing  the  application  as  above  stated  and  continuing: 

''It  is  ordered  that  said  application  be  heard  before  this 
tfourt  at  a  special  term  thereof  to  l)e  held  at  the  probate  offii»(5 
in  the  city  of  Elkhom  on  the  20th  day  of  August,  1901,  at 
10  o'clock  a.  m.  It  is  further  ordered  that  notice  of  the  time 
nnd  place  of  examination  and  allowing  said  final  account 
and  of  assigning  the  residue  of  said  estate  be  given  to  all  per- 
sons interested  by  publication  of  a  copy  of  this  order  for 
three  successive  weeks  in  the  ^\^litewater  Register,  a  news- 
paper published  in  said  county,  before  the  day  fixed  for  said 
hearing." 

An  order  made  August  20,  1901,  thereupon  recited  the 
s«id  application  and  that  "due  notice  of  the  time  and  place 
of  such  hearing  has  been  duly  given  by  publication  as  re- 
quired by  law  and  the  order  of  this  court  heretofore  made  in 
this  case."  This  order  then  described  the  property  then  re- 
maining in  the  hands  of  the  executors  as  $;^*]4.10  in  money 
and  100  acres  of  land  and  three  lots  in  the  village  of  White- 
water, all  specifically  described.  It  recited  that  the  deceased 
left  him  surviving  his  widow,  Elizabetli,  and  his  only  chil- 
dren, Cora,  Peter  C,  and  Henry  E.  Williams,  all  over 
twenty-one  years  of  age,  and  that  proof  of  heirship  had  been 
made  and  filed.     The  order  then  proceeded: 

'^Wherefore  it  is  ordered  and  adjudged  by  the  court  that 
said  final  account  of  said  executors  as  stated  lx>  and  the  same 
is  hereby  allowed  and  confirmed.  And  it  is  further  ordered 
that  said  balance  of  personal  property  sliowTi  by  said  final 
account  be  and  the  same  hereby  is  assigned  to  the  said  three 
children  as  provided  in  the  said  will  of  the  deceased,  ITenry 
V.  Williams.     And  it  is  further  ordered  and  adjudged  tliat 
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said  real  estate  hereinbefore  described  be  and  the  same  is 
hereby  assigned  to  said  three  children,  Cora,  Henry  E.,  and*. 
Peter  C.  Williams,  share  and  share  alike  and  undivided,  as 
provided  in  the  will  of  said  deceased,  Henry  V.  Williams,, 
and  all  of  said  personal  and  real  properly  is  subject  to  the 
life  estate  of  the  said  widow,  Elizabeth  Williams,  as  pro- 
vided  in  said  will." 

The  scope  and  effect  of  this  order  assigning  the  estate  is 
the  subject  of  much  discussion,  but  in  the  view  we  have  taken 
of  the  provisions  of  the  will  it  will  not  be  necessary  to  de- 
termine the  conclusive  effect  of  this  order  upon  the  parties 
then  before  the  court  See,  however,  Perkins  v.  Owen,  123 
Wis.  238,  101  N.  W.  415 ;  Appeal  of  Schaeffner,  41  Wis. 
260;  8.  G.  45  Wis.  614;  Estate  of  Leavens,  65  Wis.  440,  27 
K  W.  324;  Baker  v.  Baker,  57  Wis.  382,  15  N.  W.  425;. 
Ruth  V.  Oherhnvrmer,  40  Wis.  238. 

On  December  17,  1902,  Henry  E.  Williams  died  intestate. 
On  March  17,  1904,  Elizabeth  Williams  died  intestate. 
Henry  E.  left  surviving  him  his  widow,  Ida  M.,  his  son^ 
Henry  Eddy,  and  his  daughter,  Edith  A.  Williams,  who, 
together  with  the  administrator  of  Henry  E.  Williams,  an3' 
the  plaintiffs  in  this  action,  begun  in  the  circuit  court  against 
Peter  0,  and  Cora  A.  WiUiam^  individually  and  as  executors. 
All  parties  assumed  the  jurisdiction  of  the  circuit  court  and 
both  prayed  for  affirmative  relief,  opposite  in  effect  but  of* 
the  same  legal  nature.  The  findings  and  decree  of  the  circuit 
court  were  to  the  effect  that  the  trust  of  one  third  of  the  resi- 
due for  Henry  E.  Williams  failed  on  ajccount  of  his  deatk 
before  the  termination  of  the  life  estate  and  the  commence- 
ment of  the  active  duties  of  the  trusty  aixd  that  this  one  third 
thereupon  became  intestate  property  of  the  estate  of  Henry 
V.  Williams,. and  as  such  descended  in  equal  parts  to  the  heirs 
at  law  of  Henry  V.  Williams,  deceased,  but  without  naming 
or.  otherwise  designating  who  were  such  heirs  at  law.  The 
circuit  court  also  found  that  such  heirs  at  law  were  entitled  to 
partition. 
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Eetumiug  now  to  the  paragraph  of  the  will  under  con- 
sideration it  is  noticeable  that  in  quantity  of  estate  the  testa- 
tor provided  equally  for  each  of  his  three  children ;  that  each 
was  to  have  one  third  of  the  remainder  subject  to  the  life 
estate  of  llie  mother.  To  Peter  C.  and  Cora  A.  he  gave  a  full 
legal  vested  estate  in  remainder.  From  Henry  E.  he  with- 
held the  l^al  title  and  power  of  disposition,  but  this  one  third 
of  the  remainder  was  "in  trusty  nevertheless,  for  my  son 
Henry  E."  No  limitation  over  was  provided,  and  no  con- 
tingency upon  which  the  trust  should  cease  or  terminate  was 
specified.  After  the  death  of  his  mother,  although  the  use 
and  management  of  the  trust  property  was  confided  to  the 
discretion  of  the  trustees,  they  were  absolutely  required  to 
pay  all  the  income  of  this  third  part  over  yearly  to  Henry 
E.  The  trustees  had  it  in  their  discretion  to  pay  over  to 
Heniy  E.  tie  corpus  of  the  trust  estate  in  instalments  from 
time  to  time  until  it  was  all  paid  to  him,  the  said  Henry  E. 
The  legal  estates  in  remainder  devised  to  Cora  A,  and  Peter 
C.  Williams  were  vested  estates,  because  there  were  persons 
in  being  at  the  time  of  the'  creation  of  the  estate  who  would 
have  an  inmiediate  right  to  the  possession  upon  the  ceasing  of 
the  precedent  estate  of  Elizabeth.  Sec.  2037,  State.  (1898). 
And  for  the  same  reason  the  trustees  took  a  present  vested 
legal  estate  in  trust  for  Henry  E.  Ford  v.  Ford,  70  Wia  19, 
33  ]Sr.  W.  188.  They  took  this  subject  to  the  execution  of  the 
trust  Sec.  2086,  Stats.  (1898).  A^d  the  cestui  qve  trust 
had  an  estate  in  the  lands  and  personal  property  as  against 
all  persons  except  the  trustees.  Sea  2087,  State.  (1898) ; 
Scott  v.  West,  63  Wis.  529,  24  N.  W.  161,  25  K  W.  18; 
Baker  v.  Estate  of  McLeod,  79  Wis.  534,  48  N.  W.  657; 
Bumham  v.  Bumham,  79  Wis.  557,  48  K  W.  661.  Estates 
legal  and  equitable  given  by  will  should  always  be  regarded 
as  vesting  inmiodiately,  tmless  the  testator  has  by  very  clear 
words  manifested  an  rntention  that  they  should  be  contingout 
upon  a  future  eveat;  and  where  the  time  of  payment  or  dis- 
Vou  135  —  5 
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tribntion  is  merely  postponed  for  the  convenience  of  the  fund 
or  property,  or  to  let  in  others,  the  vesting  will  not  be  de- 
ferred until  that  period.  Baker  v.  Estate  of  McLeod,  supra. 
One  may  search  this  will  in  vain  for  any  word  or  sentence 
restricting  the  vesting  in  Henry  E.  of  this  equitable  interest 
in  remainder.  The  devise  is  absolutely  in  trust  for  him. 
After  the  termination  of  the  life  estate  of  his  mother  the 
whole  income  is  to  be  paid  to  him.  For  the  usual  legal  effect 
of  a  devise  of  the  whole  income  of  a  fund  without  limitation 
over  or  restriction  to  the  period  of  the  donee's  life,  compare 
Oulick  V,  Qulick's  Ex'rs,  27  K  J.  Eq.  498,  with  Matter  of 
Smith,  131  K  Y.  239,  30  N.  E.  130.  That  the  time  of  en- 
joyment is  postponed  until  after  the  termination  of  the  pre- 
cedent life  estate  neither  prevents  vesting  nor  indicates  an 
intention  of  the  testator  that  the  equitable  interest  should  not 
vest  The  provision  that  the  trustees  should  in  their  discre- 
tion pay  over  the  corpus  of  the  trust  estate  to  Henry  E.  in 
instalments  from  time  to  time  until  the  whole  thereof  was 
paid  to  him  indicates  an  intention  of  the  testator  that  this 
whole  equitable  interest  should  vest  at  once  in  Henry  E.,  sub- 
ject only  to  the  life  estate,  and  subject  to  be  enjoyed  by  the 
said  Henry  E. — ^the  income  in  any  events  and  the  corpus  or 
capital  in  the  discretion  of  the  trustees.  This  vested  equi- 
table estate  upon  his  death  descended  to  his  children  and 
^vidow  as  prescribed  by  the  statutes  in  case  of  intestate  es- 
tates. Burnham  v.  Burrikam,  supra.  In  such  case  theie  is 
no  room  for  the  contention  that  the  trust  created  by  the  will 
failed  or  terminated  by  the  death  of  Henry  E.  prior  to  the 
termination  of  the  life  estate  of  his  mother.  Where  a  re- 
mainder after  a  life  estate  is  devised  in  trust  for  a  person 
living  at  the  death  of  the  testator  and  the  equitable  interest 
thereby  created  is  vested,  the  death  of  the  cestui  que  trust 
prior  to  the  termination  of  the  life  estate  does  not  defeat  or 
terminate  the  trust  in  the  sense  that  the  object  of  the  testa- 
tor in  creating  the  trust  has  failed,  and  the  trust  property  be- 
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comes  intestate  property  of  the  testator.  In  such  case  the 
duties  of  the  trustees  may  have  ceased  in  whole  or  in  part 
or  may  never  have  arisen  in  whole,  but  the  beneficial  intei^ 
est — ^the  trust  property  itself — ^passes  by  the  law  of  desoent 
to  the  heirs  at  law  of  the  cestui  que  trust. 

In  an  action  to  construe  a  will  the  circuit  court  should, 
whenever  possible  under  the  issues  made  and  presented, 
finally  dispose  of  all  questions  relating  to  the  descent  and  dis- 
tribution of  the  property.  This  was  not  done  in  the  case  at 
bar,  and  the  result  is  that  this  comparatively  small  estate 
would  be  subject  to  the  expense  of  successive  actions  for 
constiTiction  or  further  proceedings  in  this  action  in  order  to 
ascertain  and  determine  the  descent  and  distribution  of  this 
propeily,  unless  without  the  benefit  of  argument  or  presenta- 
tion we  indicate  our  views  upon  the  final  disposition  to  be 
made  of  the  casa  This  we  do  with  extreme  reluctance  and 
only  to  save  the  threatened  waste  of  the  property  in  litiga- 
tion. It  seCTQS  to  us  from  the  provisions  of  the  will  that  the 
testator  intended  a  conversion  of  this  one  third  of  the  real 
property.  In  order  that  the  trustees  should  pay  over  to 
Henry  E.  "from  time  to  time  such  part  of  said  one-third  part 
as  in  their  judgment  is  proper  foi'  his  comfort  and  support," 
successive  and  fragmentary  sales  of  fractions  of  this  un- 
divided fractional  remainder  mu£t  be  made,  or  the  whole 
fractional  remainder  must  be  converted  by  the  trustees  into 
money.  The  latter  view  is  the  more  reasonable  and  best  ac- 
cords with  the  will  of  the  testator  as  we  read  it.  We  believe 
such  conversion  necessary  in  order  to  carry  out  such  intention. 
Beck&r  V.  Chester,  115  Wis.  90,  91  N.  W.  87,  650.  For  the 
purposes  of  descent  and  distribution  the  property  will  be 
considered  as  all  personal  property.  The  widow  and  chil- 
dren of  Henry  E.  are  his  heirs  at  law  and  share  equally 
therein.  There  should  be  no  partition,  but  the  trustees  should 
proceed  to  sell  the  one-third  part  of  all  the  real  estate  and  con- 
vert it  into  money,  and  the  sum  so  realized,  together  with 
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whatever  income  has  accrued  upon  this  one  third  after  the 
termination  of  the  life  estate,  and  whatever  of  the  one  third 
of  the  personal  property  remains,  shall  be  paid  over  to  the 
administrator  of  Henry  E.  Williams,  and  through  such  ad- 
ministration distributed  in  the  usual  way  without  excessive 
or  imnecessary  expense,  share  and  share  alike,  to  the  widow 
and  children  of  Henry  E.  Williams.  It  will  thus  be  seen  that 
the  order  of  distribution  of  August  20,  1901,  did  not  in  any 
way  alter  or  change  the  distribution  or  descent  of  the  prop- 
erty in  question  as  provided  in  the  will.  Its  legal  effect  is  ta 
follow  the  will  and  vest  this  one  third  in  the  trustees  in  trust 
for  Henry  E.  "Williams  and  his  heirs,  and  hence  no  question 
of  its  binding  force  or  conclusiveness  need  be  determined  in 
this  case. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  with  directions  to  enter  a 
decree  for  a  sale  by  the  trustees  and  an  accounting  and  distri- 
bution in  accordance  with  this  opinion.  Only  the  usual  tax- 
able costs  will  be  allowed  to  appellants,  and  no  allowan<» 
will  be  made  to  respondents. 

By  the  Covrt. — ^It  is  so  ordered. 


MiixEB,  Appellant,  vs.  Kenosha  Electeio  Eatlwat  Co 

PANY,  Respondent 

February  19— -March  10,  1908. 

Appeal:  Record:  Bill  of  exceptions:  Negligence:  Bpedai  findingt:  Suf-^ 
ficiency  of  evidence:  Function  of  jury:  New  trial:  Discretion  of 
court:  Amendment:  Changing  theory  of  action, 

1.  The  charge  of  the  court  is  no  part  of  the  record  unless  it  be  In- 

corporated in  the  bill  of  exceptions. 

2.  This  court  can  consider  no  error  assigned  unless  it  is  a  part  or 

the  record  or  embodied  in  the  bill  of  exceptions. 
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3.  In  an  action  for  negligence  in  not  removing  a  charged  wire  which 

had  fallen  in  the  street,  or  in  not  guarding  the  same,  held,  there 
was  ample  evidence  to  sustain  the  special  finding  of  the  Jury 
of  due  care  by  defendant,  and  there  was  no  error  in  the  refusal 
to  change  such  finding  and  to  direct  a  verdict  for  the  plaintiff. 

4.  The  question  of  negligence  is  always  for  the  Jury  unless  the 

proof  is  so  clear  that  Intelligent  minds  cannot  fairly  form  dif- 
ferent conclusions  with  respect  to  the  matter. 

6.  A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  for  insuffi- 
ciency of  the  evidence  is  addressed  to  the  discretion  of  the 
court. 

6w  Where  the  issues  raised  by  the  pleadings  and  to  which  the  proof 
at  the  trial  was  directed  related  to  the  negligence  of  defendant 
in  not  properly  safeguarding  a  charged  wire  which  had  fallen 
in  the  street,  a  motion  to  amend  the  complaint,  made  at  the 
conclusion  of  the  testimony,  so  as  to  charge  defendant  with 
maintaining  a  nuisance  in  the  public  streets,  was  properly  de- 
nied. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Kenosha 
comity:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  dismissing  the  action 
and  for  costs  in  favor  of  the  defendant,  founded  upon,  a  spe- 
cial verdict  in  an  action  brought  for  personal  injuries  suffered 
by  coining  in  contact  with  a  wire  hanging  in  the  street, 
iiarged  with  electricity  from  a  live  electric  guy  wire  from  the 
overhead  trolley  system  of  the  defendant  company.  The 
ground  of  action  stated  in  the  amended  complaint  is  tliat 
said  wire  had- been  there  so  hanging  in  the  street  for  some 
hours  prior  to  the  injury;  that  this  defendant  well  know 
of  the  existence  of  the  suspended  wire  at  the  place  in  ques- 
tion, and  for  a  sufficient  length  of  time  to  have  removed  the 
same  prior  to  the  accident;  that  the  defendant  so  owning  and 
operating  its  street  railway  at  said  place  "was  negligent  in 
not  removing  said  wire  or  guarding  the  same,  and  thereby 
avoiding  injury  to  the  traveling  public;"  that  the  proximate 
cause  of  the  plaintiff's  injury  was  the  negligence  of  the  de- 
fendant company,  as  thereinbefore  stated.  The  answer  ad- 
mits that  the  charged  wire  was  suspended  in  the  street  at 
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or  near  tlie  place  described.  It  alleges  that  the  wire,  without 
the  fault  or  negligence  of  the  defendant,  became  accident- 
ally broken  and  was  suspended  in  the  street  at  said  place,  and 
that  it  thereupon  guarded  the  said  wire  and  immediately  re- 
moved the  same,  and  denies  any  negligence  on  its  part  All 
the  direct  proof  on  the  subject  showed  that  the  wire  fell  in 
tlie  street  as  one  of  defendant's  cars  passed  and  crossed  the 
tracks  of  the  Chicago  &  Northwestern  Railway;  that  tlie 
conductor  immediately  learned  the  fact,  and  that  he  and  one 
of  the  passengers  went  and  carefully  guarded  the  wire  while 
the  motorman  went  to  the  car  bam,  some  200  feet  distant^ 
for  an  appliance  with  which  to  remove  it,  and  upon  his  re- 
turn it  was  removed.  It  further  appears  that  before  the 
motorman  had  returned  the  plaintiff  undertook  to  cross  the 
street,  and,  notwithstanding  the  warnings  that  wete  given, 
he  came  in  contact  with  the  wire  and  received  the  injury 
complained  of.  The  plaintiff  testified  that  he  heard  no  warn- 
ing's until  after  he  came  in  contact  with  the  wire. 

At  the  conclusion  of  the  testimony  plaintiff's  attorney 
asked  to  amend  the  complaint  by  alleging  that  the  wire  was 
suspended  within  the  traveled  street,  charged  with  electric- 
ity ;  that  the  def endaat  knew  the  fact  before  the  plaintiff  was 
injured,  and  was  bound  to  safeguard  the  public  from  injuries 
therefrom ;  "and  that  said  plaintiff  was  injured  by  reason  of 
the  existence  of  said  nuisance  in  said  streets."  The  motion 
to  amend  was  denied. 

The  court  submitted  a  special  verdict  In  answer  to  the 
first  question  the  jury  found  that  the  defendant,  after  no- 
tice of  the  unsafe  condition  of  the  wire,  exercised  ordinary 
care  to  protect  travelers  from  being  injured,  therefrom,  and 
in  answer  to  the  third  question  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  The  plaintiff  moved  to 
strike  out  the  answer  to  the  first  question  and  for  judgment 
on  the  verdict  so  amended  and  on  the  undisputed  evidence, 
and,  if  liat  motion  was  denied,  then  to  change  the  answer 
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to  the  first  question  from  "Yes"  to  "No/'  on  the  ground  that 
the  same  was  oontrary  to  the  undisputed  facts,  and  for  judg- 
ment for  plaintiff.  The  motion  was  denied.  There  was 
also  a  motion  made  for  a  new  trial  on  behalf  of  the  plaintiff. 
Judgment  was  thereupon  entered  upon  the  verdict  in  favor 
of  the  defendant^  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  signed  by  WaMace  In- 
galls,  and  oral  argument  by  Mr.  Ingails  and  Mr,  Calvin 
Stewart. 

For  the  respondent  there  was  a  brief  by  Peter  Fisher,  and 
oral  argimient  by  George  Eroncke. 

Bashfobd,  J.  The  appellant  assigns  as  error  the  refusal 
of  the  court  to  give  an  instruction  requested  in  his  behalf 
and  the  giving  of  an  instruction  requested  by  the  defendant 
The  bill  of  exceptions  contains  no  instruction  requested 
by  the  appellant  and  no  ruling  of  the  court  upon  the  subject ; 
nor  does  it  contain  any  instruction  given  at  the  request  of 
the  defendant  or  any  exception  thereto;  nor  does  it  contain 
the  charge  of  the  court  It  is  well  settled  that  the  charge  of 
the  court  is  no  part  of  the  record  unless  it  be  incorporated  in 
the  bill  of  exceptions.  Oeisinger  v.  Beyl,  71  Wis.  358,  37 
K  W.  .423;  Holum  v.  C,  M.  &  St.  P.  R.  Go.  80  Wis.  290, 
50  N".  W.  99.  The  certificafe  of  the  trial  court  states  that  tlio 
bill  of  exceptions  contains  "all  the  exceptions  taken  and 
rulings  made  in  said  cause.'*  The  bill  of  exceptions  when 
settled  shall  be  signed  by  the  judge — sec  2873,  Stats. 
(1898), — and  when  so  signed  is  treated  as  a  verity  in  this 
court  Deuster  v.  Milwaukee  St.  R.  Go.  89  Wis.  191,  61  IN". 
W.  766.  This  court  can  consider  no  error  assigned  unless 
it  is  part  of  the  record  or  embodied  in  the  bill  of  exceptions. 
Uolum  V.  G.,  M.  &  St.  P.  R.  Co.  80  Wis.  299,  50  N.  W.  99 ; 
I^ihropv.  Humble,  120  Wis.  331,  334,  97  IST.  W.  905. 

Errors  assigned  which  remain  for  consideration  are  the 
refusal  of  the  court  to  direct  a  verdict  for  the  plaintiff  except 
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as  to  the  amount  of  damages,  in  refusing  to  allow  an  amend- 
ment to  the  complaint,  in  refusing  to  strike  out  the  answer 
to  the  first  question  of  the  special  verdict^  in  refusing  to 
change  the  answer  thereto,  and  in  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial.  These  assignments  of  error 
find  no  support  in  this  record  if  the  cause  of  action  stated  is 
for  negligence.  The  gravamen  of  the  complaint  is  the  al- 
leged neglect  of  the  defendant  in  not  removing  the  charged 
wire  which  had  fallen  in  the  street  or  in  not  guarding  the 
same  so  as  to  avoid  injury  to  the  traveling  public.  The 
answer  of  the  jury  to  the  first  question  establishes  the  fact 
that  the  defendant  was  not  negligent  in  the  particulars 
charged,  and  there  is  ample  testimony  to  support  the  finding. 
It  was  not,  therefore,  error  for  the  court  to  ref \ise  the  direc- 
tion of  a  verdict  under  such  circumstances  or  to  refuse  to 
strike  out  the  answer  to  the  first  question  or  to  change  the 
answer  thereto.  The  question  of  negligence  is  always  for 
the  jury  to  determine,  unless  the  proof  is  so  clear  upon  the 
subject  that  intelligent  minds  cannot  fairly  form  different 
conclusions  with  respect  to  the  matter.  Block  v.  MUwcuukee 
8t  R.  Co.  89  Wis.  371,  377,  61  N.  W.  1101. 

The  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  addressed  to  the  discretion  of  the  court,  and  there  is  no 
ground  for  disturbing  the  ruling  in  that  respect  It  is  not 
necessary  to  refer  to  the  evidence  in  detail.  It  is  sufficient 
to  say  that  upon  an  examination  of  the  record  it  is  apparent 
that  the  trial  court  was  fully  justified  in  refusing  to  grant  a 
new  trial. 

The  amendment  of  the  complaint  asked  at  the  conclusion 
of  the  testimony  was  properly  refused.  It  appears  that  the 
only  purpose  of  the  amendment  was  to  state  a  cause  of  action 
against  the  defendant  for  maintaining  a  nuisance  in  the 
public  streets.  This  entirely  changed  the  theory  upon  which 
the  action  had  been  brought  and  prosecuted.  The  issues 
raised  by  the  pleadings  and  to  which  the  proof  had  been 
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directed  related  to  the  negligence  of  the  defendant  in  not 

properly  saf^uarding  or  removing  ^  charged  wire  which 

had  fallen  in  the  street     The  ruling  of  the  court  upon  the 

subject  is  fully  supported  by  authority.     Odegard  v.  North 

Wis.  L.  Co.  130  Wis.  659,  110  N.  W.  809.     In  the  case 

cited  it  is  said  (130  Wis.  676,  110  K  W.  814) : 

*The  general  rule  applicable  to  all  actions  is  that  the  com- 
plaint must  inform  the  defendant  of  the  facts  from  which  it 
is  claimed  his  liability  results,  in  order  that  he  may  prepare 
to  make  his  defense  advisedly.  A  plaintiff  should  not  be  al- 
lowed to  diarge  negligence  in  one  respect  and  upon  the  trial 
prove  negligence  in  an  entirely  different  respect" 

We  conclude,  therefore,  that  there  was  no  error  in  the 
nilings  of  the  court  appearing  upon  this  record. 
By  the  Covai. — Judgment  affirmed. 


PiEKsow,   Appellant,  vs.   Citizens'  Tblephonb  &  Tbl»- 

GBAPH  Company,  Respondent 

r 

February  X»— March  10, 1908. 

Betting  aside  verdict:  Discretionary  power:  Barmtess  error. 

1  In  the  exercise  by  the  trial  Judge  of  his  discretion  to  grant  a 
new  trial,  mere  doubt  as  to  the  preponderance  of  the  evidence 
on  which  the  verdict  rests  will  not  require  the  setting  aside  of 
Buch  verdict,  though  it  may  Justify  It  If  the  doubts  are  so  seri- 
ous and  BubBtantlal  that  the  Judge  is  affirmatively  convinced 
that  it  is  contrary  to  the  preponderance  of  the  evidence. 

2.  Where  the  trial  Judge  states  that  he  was  so  convinced  and  under 

that  conviction  set  aside  the  verdict,  his  erroneous  view  of  the 
law,  that  he  must  be  satisfied  by  the  preponderance  of  the  cred- 
ible evidence  that  the  verdict  was  warranted,  did  not  affect  the 
correctness  of  his  order. 

3.  An  order  by  a  trial  Judge  setting  aside  a  verdict  as  not  supported 

by  the  evidence,  being  discretionary,  will  not  be  reversed  by 
this  court  unless  there  was  an  abuse  of  discretion. 
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Appeal  from  an  order  of  the  circuit  court  for  Xeiaosha 
county :  E.  B.  Belden,  Circuit  Judge.     Dismissed. 

The  plaintiff  sues  for  personal  injuries  received  by  him 
while  in  defendant's  employ  as  a  lineman  October  10,  1905. 
The  defendant  owned  and  operated  a  public  telephone  sys- 
tem in  the  city  of  Kenosha  at  the  time  of  the  accident    The 
plaintiff  was  about  twenty-eight  years  of  age  and  had  several 
years'  experience  as  a  lineman.     On  the  day  of  the  accident 
some  trouble  had  been  found  to  exist  in  defendant's  tele- 
phone cable  on  the  north  side  of  South  street  between  two 
poles  about  140  feet  apart.    The  cable  was  suspended  upon 
a  heavy  messenger  wire  tightly  drawn  between  the  two  poles. 
A  gang  of  men,  consisting  of  Milligan,  the  superintendent 
of  cx^nstruction,  Bradley,  the  gang  foreman,  and  three  la- 
borers, of  whom  the  plaintiff  was  one,  were  sent  to  locate  and 
repair  the  trouble.     The  plan   of  operations  was  that   a 
wooden  platform  about  four  feet  square  should  be  suspended 
from  the  messenger  wire  midway  between  the  poles  and  that 
a  lineman  should  then  be  drawn  up  by  rope  and  pulley  to  the 
platform  and  open  up  the  cable  and  locate  the  trouble.     Iix 
pursuance  of  the  plan  Christianson,  one  of  the  laborers,  went 
up  one  of  the  poles,  taking  a  handline  with  him,  and  rode  out 
on  the  messenger  wire  to  a  point  about  midway  between  the 
poles.     He  then  let  down  the  handline,  drew  up  a  singlo 
pulley  or  block  with  rope  attached, 'and  hung  the  block  on  the 
messenger  wire  by  means  of  a  large  iron  hook  to  which  the 
block  was  attached.     This  hook  was  an  "open"  hook;  that 
is,  it  had  no  means  by  which,  after  being  put  over  the  messen- 
ger wire,  it  could  be  closed  or  locked.    The  platform. was  then, 
drawn  up  by  the  men  below  and  fastened  to  the  messenger 
wire  by  Christianson  and  he  came  down.    Milligan  put  one 
foot  through  the  rope  and  the  men  started  to  pull  him  up  to 
the  platform,  but  for  some  reason  he  concluded  not  to  go  up, 
and  then  Pierson  was  directed  to  go.    Pierson  put  one  foot 
through  a  loop  in  the  rope,  and  the  other  men  took  hold  of" 
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the  other  end  and  proceeded  to  pull  him  up  to  the  platform 
hy  means  of  the  pulley  attached  by  the  open  hook  to  the  mes- 
senger wire.    He  was  pulled  up  nearly  to  the  platform  when 
the  hook  jimiped  from  the  messenger  wire,  probably  because 
of  the  intermittent  character  of  the  pulling,  and  he  fell  to  the 
ground  with  the  block  and  hook  and  was  severely  injured. 
Pierson  claimed  that  he  did  not  know  that  the  hook  was  an 
open  one,  and  the  negligence  claimed  was  the  fact  that  the 
defendant  furnished  an  open  hook  for  such  work  instead  of  a 
lock  hook.     The  jury  returned  a  special  verdict  by  which 
they  found  (1)  that  the  hook  was  not  a  reasonably  safe  ap- 
pliance for  the  use  to  which  it  was  being  put;  (2)  that  de- 
fendant was  negligent  in  furnishing  the  hook  for  such  use ; 
(3)  that  such  n^ligence  was  the  proximate  cause  of  plaint- 
iff's injury ;  (4)  that  plaintiff  was  not  guilty  of  contributory 
negligence ;  (5)  that  he  did  not  know  that  the  hook  in  use  was 
an  open  one;  (6)  that  in  the  exercise  of  ordinary  care  he 
ought  not  to  have  known  that  it  was  an  open  hook ;  (7)  that 
plaintiflPs  injury  was  not  caused  by  negligence  of  his  co- 
eraployees;  (8)  that  plaintiff's  damages  were  $3,500.     The 
defendant  moved  that  tiie  verdict  be  set  aside  and  a  new 
trial  ordered,  which  motion  was  granted  on  condition  of  the 
payment  of  the  costs  of  the  trial,  and  from  this  order  the 
plaintiff  appeals. 

Wallace  Ingalls  and  Calvin  Stewart,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Cavanagh  £ 
Barnes,  and  oral  argument  by  Jaines  Cavanagh. 

Wiifsxow,  C.  J.  The  new  trial  was  granted  in  the  ex- 
ercise of  the  disciietion  of  the  court  and  not  for  error.  This 
is  shown  by  the  fact  that  costs  were  imposed  as  a  condition, 
as  well  as  by  the  opinion  of  the  circuit  judge  which  is  re- 
turned with  the  record.  In  this  opinion  the  trial  judge 
states  that  it  seemed  to  him  that  the  preponderance  of  the  evi- 
dence showed  that  open  hooks  were  commonly  used  for  the 
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purpose  for  whieh  the  hook  in  qtiestion  was  used  at  the  time 
of  the  accident,  and  hence  that  the  finding  that  the  defendant 
was  negligent  in  furnishing  the  open  hook  for  use  was  not 
supported  as  it  should  be  by  the  preponderance  of  the  evi- 
dence, although  he  recognized  the  fact  there  was  some  evi- 
dence in  its  support  It  further  appears  from  the  opinion 
that  the  circuit  judge  was  of  opinion  that  under  the  circum- 
stances in  evidence  plaintiff  ought  to  have  known  the  char- 
acter of  the  hook  in  use  if  he  had  exercised  reasonable  care, 
and  hence  that  the  answer  to  the  sixth  question  was  not  in 
accordance  with  the  weight  of  the  evidence. 

It  is  not  necessary  for  this  court  to  decide  whether  the 
judge's  conclusions  upon  the  effect  of  the  evidence  were  cor^ 
rect  or  whether  the  jury's  conclusions  were  correct.  The 
evidence  was  conflicting  upon  both  points.  The  court  was 
dissatisfied  with  the  jury's  conclusions,  and  in  the  exercise 
of  his  discretion  set  their  conclusions  aside.  His  action  will 
not  be  reversed  by  this  court  unless  there  was  an  abuse  of 
discretion,  and  this  does  not  appear.  Kittner  v.  M,  &  N.  22. 
Co.  77  Wis.  1,  46  K  W.  815. 

Near  the  dose  of  his  opinion  the  circuit  judge  says  that, 
"in  order  to  find  for  a  plaintiff,  the  jury  must  be  satisfied  by 
preponderance  of  the  credible  evidence  in  the  case.  No  less 
a  meas-are  covid  be  established  for  the  court.  I  feel  that  a 
retrial  is  necessary  to  bring  about  that  imanimity  of  satis- 
faction required  as  a  basis  for  judgment"  This  is  an  erro- 
neous view  of  the  court's  duties.  In  jury  trials  the  jurors  try 
the  facts.  It  is  necessary  that  they  should  be  convinced  of 
the  existence  of  the  required  facts  by  the  preponderance  of' 
the  evidence  in  order  to  find  a  verdict.  It  is  not  necessary 
that  the  trial  judge  be  so  convinced  in  order  to  approve  the 
verdict  or  enter  judgment  thereon.  Mere  doubt  on  his  part 
as  to  the  correctness  of  the  verdict,  or  a  condition  of  mind 
where  he  feels  that  he  cannot  say  which  way  the  evideujce 
preponderates,  will  not  require  the  setting  aside  of  the  ver- 
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diet,  though  it  may  justify  it  if  the  doubt  be  serious  and  sub- 
stantial. Courts  frequently  allow  such  verdicts  to  stand 
because  they  cannot  say  that  a  finding  the  other  way  would  be 
aoy  more  satisfactory,  and  in  such  case  the  determination  of 
that  branch  of  the  court  which  is  primarily  charged  with 
the  determination  of  questions  of  fact  may  well  be  allowed 
to  control ;  otherwise  there  might  never  be  a  termination  of  a 
doubtful  jury  issue.  When,  however,  the  trial  judge  is 
afi&rmatively  convinced  that  the  jury's  verdict  is  contrary  to 
the  preponderance  of  the  evidence,  a  different  situation 
arises,  and  he  should  not  hesitate  to  set  the  verdict  aside  in 
the  exercise  of  his  discretion*  The  trial  judge  states  that  he 
was  so  convinced  in  the  present  case,  and  under  that  convic- 
tion set  the  verdict  aside  as  he  lawfully  might.  It  is  not 
perceived  that  his  erroneous  view  of  the  law  just  referred  to 
affected  the  correctness  of  the  order  made  because  he  was 
convinced  that  the  findings  of  the  jury  were  against  the  pre- 
ponderance of  the  evidence. 

The  order  being  discretionary  and  no  abuse  of  discretion 
appearing,  the  appeal  will  be  dismissed  according  to  the 
established  practice  of  this  court  upon  such  appeals.  E.  Covr 
nor  Co.  V.  GoodwilUe,  120  Wis.  603,  98  N.  W.  628;  Eggon 
V.  Fox,  124  Wis.  534,  102  N.  W.  1054. 

By  the  Court. — ^Appeal  dismissed. 


KoBTENDicK,   Appellant,   vs.   Town   op  Wateeford,   Re- 
spondent. 

FelMTuary  IB^March  10,  1908, 

Konmit:  WKen  proper:  Highway:  Defect:  Evidence:  Sufficiency, 

1.  If  the  evidence  In  any  reasonable  view  thereof,  giving  plaintift 
the  benefit  of  the  most  favorable  inferences  that  can  fairly  be 
attributed  thereto,  would  support  a  verdict  in  his  favor,  a  non- 
suit  cannot  properly  be  granted. 
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2.  In  an  action  against  a  town  for  the  death  of  a  horse  by  a  defect- 
ive highway,  the  evidence  is  held  sufficient  to  require  the  sub- 
mission to  the  Jury  of  the  questions  whether  the  defect  existed 
a  sufficient  length  of  time  before  the  injury  to  enable  the  town 
officers  by  the  exercise  of  ordinary  care  to  discover  and  remedy 
it,  whether  such  officers  knew,  or. in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  defect,  and  whether  the  death 
of  th9  horse  was  caused  by  the  defect 


Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.    Reversed, 

Action  to  recover  for  the  value  of  a  horse,  the  death  of 
which  is  alleged  to  have  been  caused  by  insufficiency  of  a 
highway  in  defendant  town. 

The  complaint  contained  all  allegations  essential  to  a  re- 
covery. The  answer  put  in  issue  all  such  all^ations  except 
those  relating  to  the  corporate  existence  of  the  defendant  and 
the  existence  of  the  highway,  and  raised  the  question  of  con- 
tributory negligence  on  the  part  of  plaintiff. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  the 
court  on  motion  granted  a  nonsuit.  Judgment  was  rendered 
accordingly,  from  which  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  WiUiam  Sanders 
and  Hand  &  Hand,  and  oral  argument  by  E.  B.  Hand, 

For  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  W.  D.  Thompson. 

Marshall,  J.  From  the  attitude  of  respondent's  counsel 
upon  this  appeal  we  apprehend  the  nonsuit  was  granted  for 
some,  or  all,  of  these  reasons:  (1)  There  was  no  credible  evi- 
dence of  the  defect  in  the  highway  which  caused  the  alleged 
injury  to  the  horse  having  existed  a  sufficient  length  of  time 
before  such  injury  to  enable  the  town  officers  by  the  exercise 
of  ordinary  care  to  discover  and  remedy  it;  (2)  there  was  no 
credible  evidence  that  such  officers  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  of  the  defect;  (3)  there 
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is  no  credible  evidence  that  the  death  df  the  horse  was  caused 
by  the  defect 

3fo  time  need  be  spent  in  discussing  legal  principles  appli- 
cable to  the  case.  If  the  evidence  in  any  reasonable  view 
thereof,  giving  plaintiff  the  benefit  of  the  most  favorable  in- 
ferences that  can  fairly  be  attributed  thereto,  would  support 
a  verdict  in  his  favor,  then  it  was  the  province  of  the  jury  to 
detenniae  the  right  of  the  controversy  and  the  nonsuit  was 
improperiy  granted.  Oower  v.  C,  M.  &  St.  P.  JB.  (7a.  45 
Wis.  182 ;  Badger  v.  JanesviUe  C.  Mills,  95  Wis.  599,  70 
X.  W.  687. 

Appellant  testified  to  this  effect:  As  he  was  proceeding 
south  on  the  highway  in  question  in  the  early  part  of  the 
evening  of  Monday,  March  28,  1904,  driving  a  span  of 
horses  hitched  to  a  light  spring  wagon  in  which  he  and  his 
daughter  were  riding,  just  as  the  horses  stepped  across  a 
stone  culvert  the  off  horse  stepped  a  front  foot  into  a  hole 
near  the  west  wheel  track  and  some  five  feet  east  of  the  west 
end  of  the  culvert  The  hole  was  so  deep  that  the  wholo 
length  of  the  horse's  leg  entered  it  and  his  body  struck  upon 
the  ground.  l*laintiff  had  to  assist  the  horse  to  extricate  it- 
self from  the  hole.  After  doing  so  he  marked  the  hole  witli 
a  stake.  The  horse  immediately  showed  evidences  of  having 
been  seriously  injured.  It  was  in  such  a  condition  that  an 
hour  and  a  half  was  required  for  plaintiff  to  drive  the  five 
miles  necessary  to  reach  his  home.  The  horse  was  always 
well  up  to  the  time  of  the  accident  and  was  never  well  thero- 
after.  It  would  not  eat  an.d  grew  gradually  worse  till  it  died 
about  a  month  after  the  injury.  There  was  other  evidence 
from  experts  to  the  effect  that  a  few  days  after  the  accident 
the  horse  became  affected  with  pneiunonia  which  progressed 
steadily  till  the  case  was  hopeless,  and  that  the  occurrence  of 
the  horse  getting  into  the  hole  and  falling  as  it  did,  striking 
its  breast  upon  the  ground,  would  reasonably  account  for  the 
development  of  the  disease.  , 
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The  foregoing  renders  argument  unnecessary  on  the  ques- 
tion of  whether  there  was  room  in  the  evidence  for  the  jury 
to  reasonably  find  that  the  horse  came  to  its  death  because  of 
a  defect  in  the  highway.    It  seems  to  us  that  is  quite  plain. 
Now  as  wo  read  the  evidence,  four  witnesses  testified  to 
the  existence  of  a  defect  in  the  highway  which  the  jury  might 
reasonably  have  found  to  be  the  one  where  the  accident  oc- 
»  curred  and  which  caused  it     One  witness  testified  to  dis- 
.  covering  a  hole  corresponding  to  the  one  in  question  three 
days  before  the  accident,  when  the  road  was  covered  with 
water.    Another  witness  testified  that  his  horse  stepped  into 
a  similar  hole  at  the  culvert  the  day  before  the  accident^  and 
that  he  caused  notice  of  its  existence  to  be  on  that  day  given 
to  the  town  authorities.     Two  other  witnesses,  as  before  in- 
dicated, testified  to  the  existence  of  such  a  hole  the  day  be- 
fore the  accident,  and  one  of  such  witnesses  testified  to  there 
being  othet  holes  in  the  road  near  by.     This  it  seems  fur- 
nished ample  room  for  the  jury  to  find  that  the  particular 
defect  in  the  highway  existed  prior  to  the  accident,  and  that 
notice  thereof  was  given  to  the  town  authorities- 
There  was  evidence  to  the  effect  that  the  pathmaster  of 
the  district  in  which  the  highway  was  located  on  the  day  he 
received  notice  of  the  defect  went  to  the  vicinity  thereof  and 
filled  up  a  hole,  but  the  evidence  left  it  somewhat  uncertain 
as  to  whether  he  filled  up  the  particular  hole,  or,  if  he  did,  as 
to  whether  he  used  reasonable  care  in  that  regard  to  efficiently 
remedy  the  defect 

On  the  whole,  as  seems  dear  from  the  foregoing,  there 
was  evidence  to  go  to  the  jury  on  all  questions  respecting 
which  the  learned  trial  court  thought  otherwise.  We  do  not 
see  any  escape  from  the  conclusion  that  the  judgment  must 
be  reversed  and  a  new  trial  granted* 
By  the  Court. — So  ordered. 
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TuiTKBs,   Appellant,  vs,   Raoikb-Sattlet  Company,  Eo- 

spoudent 

Felfruary  19 — March  10,  1908. 

Amendment:  Refusal:  Harmless  error:  Defective  machinery:  A^ 
sumption  of  risk:  Nonsuit:  Sufficiency  of  evidence. 

1.  Where  all  the  eesentlal  facts  of  the  cause  of  action  on  which 

plaintiff  reHes  to  show  defendant's  liability  were  before  the 
court,  plaintlft  was  not  prejudiced  by  a  denial  of  his  motion 
to  amend  the  complaint 

2.  In  an  action  for  damages  for  injuries  to  plaintifTs  hand  while 

operating  a  defectire  pattern  in  connection  with  a  machine  for 
shaping  cleats,  the  evidence  is  held  to  have  warranted  a  non- 
suit on  the  ground  that  the  defect  in  the  pattern  and  the  danger 
incident  to  its  use  were  so  open  and  obvious  that  plaintiff  must 
have  been  aware  of  them  and  assumed  the  risk  involved. 

3.  The  fact  that  a  defective  pattern  was  furnished  him  does  not  re- 

lieve plaintiff  from  the  consequences  of  its  use,  which  were  in- 
cident thereto  and  which  plaintiff  assumed,  since  the  risk  was 
obvious  to  him  under  the  facts  and  ciroumstances  disclosed. 

Appeal  from  a  judgment  of  the  municipal  court  of  Ra- 
cme  county:  Wm.  Smieding,  Jb.,  Judge.     Affirmed, 

This  is  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  and  alleged  to  have  been  caused  by  the 
n^ligenoe  of  the  defendant  Defendant  is  engaged  in  the 
manufacture  of  buggies,  farm  wagons,  and  other  vchideo, 
and  at  the  time  of  the  injury  plaintiff  was  engaged  for  the 
defendant  in  shaping  the  ends  of  cleats  for  use  in  the  con- 
struction of  wagon,  boxes.  The  machine  at  which  plaintiff 
was  working  is  known  as  a  shaper^  and  consists  of  a  table  or 
platform,  above  which  project,  about  two  feet  distant  from 
each  other,  two  revolving  rods  or  'Tieads."  Knives  are  at- 
tached to  these  heads.  Below  the  knives  and  having  the 
same  dreumference  as  that  described  by  the  edges  of  the  re- 
volving knives  is  a  "collar^*  or  iron  ring  which  projects  above 
the  surface  of  the  table.  The  two  heads  revolve  in  opposite 
directions.  For  shaping  the  cleats  it  is  necessary  to  place 
Vol.  135—6 
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them  in  a  pattern.  A  piece  of  inch  board  about  six  inches 
wide  and  tliree  feet  long  constitutes  the  base  of  the  pattem. 
Upon  this  base  and  parallel  with  its  length  are  erected  two 
blocks  of  wood  about  four  inches  wide  and  four  or  five  inches 
long.  Smaller  blocks  of  wood,  about  two  inches  wide  and  the 
same  length  as  the  other  blocks,  are  erected  upon  the  base, 
parallel  to  and  distant  from  the  wdder  blocks  by  the  thickness 
of  the  cleats.  In  the  space  between  the  sets  of  blocks  are 
placed  brads  projecting  above  the  surface  of  the  base.  These 
sets  of  blocks  or  "stops"  are  about  two  feet  apart.  The 
cleats  plaintiff  handled  were  of  maple  lumber  and  a  little 
longer  than  the  base  of  the  pattern,  about  four  inches  wide 
aiid  one  and  one-half  inches  thick.  When  the  operator  shapes 
a  cleat  he  places  the  cleat  into  the  space  between  the  larg.». 
and  the  smaller  blocks  and  fastens  it  down  on  the  projecting; 
brads  by  slapping  the  pattern  on  the  table  of  the  machine. 
The  cleat  is  held  firmly  by  the  operator  placing  his  hands 
over  the  cleats  and  the  blocks  of  wood.  The  corners  of  the 
base  of  the  pattern  away  from  the  0|)erator  are  half  circled, 
and  when  the  base  of  the  pattern  is  brought  against  the  collar 
lx3low  the  revolving  knives  the  part  of  the  cleat  projecting 
Keyond  the  lines  of  the  rounded  comers  of  the  base  of  the 
pattern  is  cut  away  by  the  revolving  knives. 

The  complaint  alleges  that  the  pattern  furnished  the  plaint- 
iff was  defectively  constructed  in  that  tiie  blocks  over  which 
he  was  obliged  to  place  his  hands,  and  beyond  which  his 
fingers  projected,  were  placed  flush  with  the  edge  of  the  base 
of  the  pattern,  thus  leaving  his  fingers  unprotected,  because 
of  the  absence  of  a  projection  of  the  base  of  the  pattern,  if 
the  cleat  should  be  caught  by  the  knives  and  the  pattern 
dra^^Ti  over  toward  them  when  the  cleat  was  brought  against 
the  knives  for  shaping.  He  alleges  that  while  he  was  shaping 
a  cleat  at  the  time  in  question  the  cleat  was  caught  by  the 
knives,  drawTi  toward  them,  and  that  the  fingers  of  his  left 
hand  were  brought  inte  contact  with  the  knives  and  cut  off. 
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Plaintiff  notified  defendant  that  he  would  move  for  leave 
to  amend  tlie  complaint.  The  amendment  proposed  alleged 
that  the  cleat  on  which  plaintiff  was  working  when  injured 
was  defective,  in  that  it  had  not  heen  "jointed ;"  that  is,  that 
it  had  not  heen  planed  and  squared  up,  but  that  it  was  loft 
rou;;;h  as  it  came  from  the  saw,  and  consequently  did  not  fit 
squarely  and  firmly  upon  the  brads  in  the  pattern,  but  slipped 
thereon.  The  amendment  further  alleged  that  tlie  pattern 
furnished  plaintiff  was  defective  in  not  being  fitted  with 
iron  clamps  for  holding  the  cleats  firmly  in  the  pattern,  and 
with  handles  which  would  make  it  unnecessary  for  the  op- 
erator to  project  his  fingers  into  a  dangerous  position  over 
the  blocks  of  wood  erected  on  the  base  of  the  pattern.  Th^ 
proposed  amendment  also  alleged  the  failure  and  neglect  of 
the  defendant  to  warn  plaintiff  of  the  danger  incident  to  the 
use  of  these  cleats,  of  the  irregularities  in  tho  shape  of  the 
cleats,  and  of  the  danger  to  his  hands  if  the  cleats  should 
slip  and  the  knives  cut  too  deeply  and  thereby  draw  the 
pattern  against  them.  The  court  denied  the  application  to 
amend  the  complaint 

It  appeared  from  plaintiff's  evidence  that  the  plaintiff 
had  been  employed  by  defendant  for  about  four  years,  that 
at  the  time  of  accident  he  was  shaping  cleats  for  wagon  boxes 
and  had  worked  at  this  for  two  and  one-half  days,  and  tliat 
he  had  been  shaping  wagon  material.  He  testified  that  ho 
was  familiar  with  the  patterns  used  in  the  shop ;  that  the  day 
before  the  injury  he  had  used  a  different  pattern  from  tho 
one  he  used  when  the  accident  happened;  that  the  one  he 
used  at  the  time  of  the  accident  had  the  large  blocks  set  into 
the  outer  edge  of  the  pattern,  so  as  to  leave  no  margin  to  pro- 
tect his  fingers  from  coming  into  contact  with  the  knives  if 
drawn  toward  them ;  that  this  was  readily  observable  by  the 
person  using  it;  that  he  could  see  how  the  blocks  were  set 
on  this  pattern,  how  the  cleats  fitted  into  it,  and  whether 
or  not  they  were  jointed   and  would   be  engaged  by  tlie 
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brads  between  the  blocks;  and  that  he  could  see  how  his 
fingers  were  set  over  the  high  blocks,  and  how  this  would 
expose  them  to  the  danger  of  contact  with  the  revolving 
Knives  on  the  heads.  The  relation  of  the  revolving  heads 
and  knives  to  his  hands  on  the  pattern,  when  the  cleats  were 
held  against  the  knives  to  be  shaped,  was  open  and  visible 
before  him,  and  made  manifest  to  his  view  that,  if  the 
knives  drew  the  cleats  and  the  pattern  toward  the  heads  and 
the  revolving  knives,  "something  like  what  occurred  here 
might  happen."  The  danger  to  plaintiff's  fingers  as  placed 
on  the  pattern  when  operating  the  machine  could  be  plainly 
seen  and  comprehended  by  the  person  shaping  the  cleats.  It 
appears  from  the  evidence  that  plaintiff  understood  the  situa- 
tion and  could  readily  have  observed  the  defect  in  the  pattern 
and  the  cleats.  At  the  conclusion  of  plaintiff's  testimony  the 
court  directed  a  nonsuit  and  entered  judgment  to  that  effect. 
This  is  an  appeal  from  such  judgment 

Wallace  Ingalls,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Doe  <&  BalThom, 
and  oral  argument  by  /.  B.  Doe. 

SiEBECKEE,  J.  It  is  argucd  that  the  court  erred  in  deny- 
ing plaintiff's  motion  to  amend  his  complaint,  because  it  pre- 
vented him  from  showing  the  negligence  which  caused  him 
tlie  injury  of  which  he  complains.  This  contention  is  not 
sustained  by  the  record.  The  amendments  set  forth  state- 
ments of  facts  which  were  embraced  in  the  original  cause  of 
action  as  alleged  in  the  complaint.  The  amendments  show 
tiiat  the  facts  alleged  therein  were  conditions  involved  in  the 
use  of  the  defective  pattern  and  shared  in  the  result  caused 
by  the  use  of  the  defective  pattern.  The  trial  court  seems  to 
have  so  viewed  the  situation  and  to  have  received  all  of  the 
material  evidence  covered  by  the  allegations  of  the  proposed 
amendments.  The  facts  and  circumstances  adduced  show 
that  plaintiff's  injury  was  the  natural  and  probable  result  of 
the  U5C  of  the  defective  pattern.     If  he  had  used  a  proper 
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pattern  his  fingers  could  not  have  come  in  contact  with  the 
revolving  knives  as  they  did,  though  it  and  the  cleat  had  bccu 
drawn  toward  them  as  the  evidence  tends  to  show  they  were. 
Under  these  circumstances  plaintiif  was  not  prejudiced  hy 
the  court's  refusal  to  amend  the  complaint  All  the  essential 
facts  of  the  alleged  cause  of  action  upon  which  plaintiff  relies 
to  show  defendant's  liability  were  before  the  court 

Upon  the  case  so  presented  by  plaintiff's  evidence  the  trial 
court  held  that  the  defect  complained  of  in  the  pattern  and 
the  danger  incident  to  its  use  were  so  open  and  obvious  that 
plaintiff  must  be  held  to  have  assumed  them  while  engaged 
as  operator  in  shaping  cleats  at  the  machine  in  question. 
From  the  facts  of  the  case  as  given  in  the  foregoing  statement 
it  is  manifest  that  any  person  of  ordinary  intelligence  could 
not  well  avoid  observing  the  danger  of  his  fingers  coming  in 
contact  with  the  revolving  knives  while  engaged  in  shaping 
cleats  as  plaintiff  was.  The  likelihood  of  injury,  while  shap- 
ing cleats,  from  the  use  of  the  defective  pattern,  the  relation 
of  the  revolving  knives  to  the  pattern  and  cleat,  and  the  haz- 
ard and  danger  incident  to  the  use  of  the  defective  pattern 
and  cleat  in  the  performance  of  his  task  were  all  open  and 
plainly  visible.  Plaintiff  is  a  man  of  intelligence  and  ex- 
perience and  was  familiar  with  the  work  he  was  perfonning. 
Ordinary  attention  to  his  surroundings  and  the  implements 
he  used  would  have  informed  him  of  the  defects  in  the  pat- 
tern and  the  cleats  and  of  the  dangers  incident  to  operatiii;^ 
with  them  at  the  machine  in  question.  lie  had  every  oppor- 
tunity to  inform  himself  of  all  these  dc^focts,  dangers,  ajid 
risks.  Any  omission  so  to  do  must  be  attributed  to  his  own 
want  of  care,  and  places  him  in  the  same  situation  as  if  lie 
had  observed  all  of  these  conditions.  Under  such  circiun- 
stances  he  assimaed  the  risks  of  injury  which  were  incident 
to  the  business  in  which  he  was  engaged.  The  fact  that  a 
defective  pattern  was  furnished  him  does  not  relieve  plaint- 
iff from  the  consequences  of  its  use  which  wore  ineidoiit 
thereto  and  which  j^aintiff  assumed,  since  the  risk  was  ob- 
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vious  to  him  under  the  facts  and  circumstances  disclosed, 
Naylor  v.  C,  <£:  N.  W.  R.  Co.  53  Wis.  661,  11  N.  W.  24; 
Behm  v.  Armour,  58  Wis.  1, 15  K  W.  806 ;  Faber  v.  C.  Revss 
C.  Co.  124  Wis.  554,  102  K  W.  1049. 

The  conclusion  of  the  trial  court  that  the  evidence  shows 
that  plaintiff's  injury  wa5  due  to  the  risk  he  assumed  in  shap- 
ing the  cleats  is  correct,  and  the  judgment  of  nonsuit  was 
properly  awarded. 

£y  the  Cowi, — Judgment  affirmed. 


Gabbert,  Respondent,  vs.  Hackett,  Receiver,  Appellant. 

February  20—Maxch  10,  1908. 

Street  railway:  Passenger:  Free  transportation:  Contributory  ille- 
gality:  License:  Trespasser:  Failure  to  pay  fare, 

1.  Pursuant  to  an  ordinance  under  which  defendant  operated,  pro- 

viding free  transportation  for  police  oflacers,  defendant  was  ac- 
customed to  permit  such  persons  to  ride  without  charge.  Plaints 
iff,  a  policeman,  boarded  defendant's  car  believing  he  had  a 
right  to  ride  and  was  accepted  by  defendant  under  such  belief. 
-While  BO  riding  he  was  injured  by  defendant's  negligence.  He 
neither  tendered  nor  paid  fare,  nor  was  any  requested.  Sec.  11, 
art.  XIII,  Const.,  and  ch.  357,  Laws  of  1899,  prohibit  granting: 
free  transportation.  Held  that,  even  assuming  that  no  valid 
contract  existed  between  the  parties,  plaintiff,  by  the  defend- 
ant's acceptance  of  him  pursuant  to  its  custom,  became  a  pas- 
senger, and  the  trial  court  committed  no  error  in  so  ruling  as 
a  matter  of  law. 

2.  The  mere  fact  that  plaintiff  was  permitted  to  ride  free,  contrary 

to  constitutional  and  statutory  prohibitions,  does  not  prevent  a 
recovery  for  defendant's  negligence,  since  such  illegality  lias 
no  causal  relation  to  the  injury. 

3.  The  failure  by  a  person  riding  on  a  street  car  to  pay  fare  does 

not  deprive  him  of  his  rights  as  a  passenger  and  convert  his 
relation  to  the  carrier  into  that  of  a  mere  licensee. 

4.  One  entering  a  street  car  for  passage  with  the  consent  of  the  com- 

pany and  never  refusing  to  pay  his  fare  is  not  a  trespasser. 
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Appeai-  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burxeix,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  re<x>ver  for  injuries*  alleged  to 
have  been  sustained  by  plaintiff  while  a  passenger  upon  tho 
street  railway  of  the  Winnebago  Traction  Company,  a  cor- 
poration, which  afterwards  passed  into  the  hands  of  R.  II. 
Eackett,  receiver,  defendant  and  appellant  The  ordinance 
under  which  the  street  railway  was  operated  was  passcnl  in 
1^07  and  contained  the  provision  that  free  transportation, 
subject  to  the  rules  of  the  company,  should  be  granted  to 
police  officers  when  in  uniform.  The  plaintiff  was  a  police 
officer  at  the  time  of  his  injury,  December  18,  1906.  He 
boarded  the  car  at  the  time  in  question,  but  tendered  or  paid 
no  fare.  The  issues  involved  upon  the  trial  were  whether  the 
defendant  exercised  proper  care,  whether  plaintiff  was  a  pas- 
senger, licensee,  or  trespasser,  and  whether  he  was  giiilty  of 
contributory  negligence.  The  jury  returned  the  following 
verdict : 

"(1)  Did  the  agents  and  servants  of  the  defendant,  under 
the  circumstances  attending  tho  accident,  exercise  the  highest 
degree  of  care  reasonably  to  bo  expected  from  human  vigi- 
lance and  foresight  in  view  of  the  mode  and  character  of  tho 
conveyance  adopted  and  consistent  with  the  practical  prosecu- 
tion of  their  business  ?  A.  Xo.  (2)  If  you  answer  the  above 
question  ^Xo/  then  was  such  want  of  care  tho  proximate 
cause  of  plaintiff's  injury  ?  A,  Yes.  (3)  Did  plaintiff  push 
down  the  scraper  handle  before  he  was  injured^  A,  Xo. 
(4r)  Did  want  of  ordinary  care  and  prudence  on  the  part  of 
the  plaintiff  contribute  to  produce  his  said  injury?  A,  Xo. 
(5)  If  plaintiff  is  entitled  to  recover,  at  what  sum  do  you 
assess  his  damages?     A,  $'>r)0.'' 

The  appellant  objected  to  the  first  question  of  the  special 
verdict  proposed  by  the  court,  and  asked  that  there  lx>  sub- 
mitted in  lieu  thereof  the  following:  "Did  tlie  defendant  ex- 
ercise ordinary  care  and  prudence  in  the  repair  and  operation    ' 
of  its  car  at  the  time  of  the  injury  to  the  plaintiff  ?"  which 
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was  refused  and  appellant  excsepted,  and  also  excepted  to 
the  submission  of  the  first  question  of  the  special  verdicL 
Counsel  for  appellant  excepted  to  the  refusal  of  the  court  to 
give  several  requests  to  charge,  and  among  other  parts  of  the 
charge  excepted  to  the  following: 

"The  plaintiff  at  the  time  he  sustained  tihe  injury  com- 
plained of  was  lawfully  upon  defendant's  passenger  car, 
and  the  relation  of  passenger  and  carrier  existed  at  the  time 
of  the  accident'^ 

Motions  for  judgment  in  favor  of  the  defendant  on  the 
verdict  and  for  a  new  trial  were  denied  and  due  exoeptiona 
taken,  and  judgment  rendered  in  favor  of  the  plaintiff  on 
the  verdict,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  WeccZ  <6  Hollister, 
attorneys,  and  Charles  Barber  and  A,  E.  Thompson,  of  coun- 
sel, and  oral  argument  by  H.  I.  Weed. 

For  the  respondent  there  was  a  brief  by  BoucTc  &  Hilton 
and  John  F.  Kluwin,  and  oral  ailment  by  Mr,  Klumin, 

Kerwin,  J.  It  is  conceded  that  the  oontrolling  question 
on  this  appeal  raised  by  the  assignments  of  error  is  whether 
the  relation  of  the  plaintiff  to  the  traction  company  was  such 
as  to  entitle  him  to  that  high  degree  of  care  due  from  the  car- 
rier to  the  passenger.  This  question  was  sharply  raised  by 
the  special  verdict  and  portion  of  the  charge  set  out  in  the 
statement  of  facts. 

It  is  claimed  by  appellant  that  the  plaintiff  was  not  a 
passenger,  and  therefore  error  was  committed  in  submitting 
the  case  to  the  jury  upon  that  theory.  It  is  insisted  that  the 
court  erred  in  taking  from  the  jury  the  question  of  the  status 
of  plaintiff  as  to  whether  or  not  he  was  a  passenger  and  ap- 
plying the  strict  rule  of  liability  due  from  a  common  carrier 
to  a  passenger.  The  testimony  shows  that  the  plaintiff  en- 
tered the  car  intending  to  ride  free  under  a  provision  of  the 
ordinance  passed  in  1897,  granting  the  franchise  to  operate 
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the  street  railway,  to  the  effect  that  free  transpartation  should 
be  ;fuiiiished  members  of  the  police  force  and  firemen  in  go- 
ing to  a  fire,  subject  to  rules  and  regulations  to  be  established 
by  the  traction  company.  Respondent  claims  that  this  pro- 
vision of  the  ordinance  continues  in  force  regardless  of  the 
eonstitiitional  amendment,^  namely,  art.  XIII,  sec.  11,  pro- 
hibiting the  granting  of  free  transportation,  and  the  act  of 
the  l^slature  of  Wisconsin,  ch.  357,  Laws  of  1899,  which 
contains  substantially  the  same  prohibition  as  in  the  constitu- 
tional amendment. 

Assuming,  without  deciding,  that  the  ordinance  has  no 
force  or  effect  as  against  the  constitutional  amendment  and 
act  of  the  legislature  passed  subsequent  to  the  passage  of  the 
ordinance,  we  approach  the  question  whether  plaintiff  was  a 
passenger  in  the  sense  that  he  was  entitled  to  the  high  degree 
of  care  which  the  court  below  accorded  him  in  submitting  the 
case  to  the  jury.    It  is  insisted  on  the  part  of  the  appellant 
that  he  was  not,  because,  being  guilty  of  wrongdoing  in  rid- 
ing contrary  to  law,  he  was  a  trespasser  or  a  mere  licensee, 
therefore  the  relation  of  carrier  and  passenger  did  not  exist, 
since  that  relation  is  created  by  contract,  express  or  implied, 
and  that  there  could  be  no  contract  in  violation  of  law. 
There  can  be  no  doubt  the  general  rule  is  that  the  relation  of 
passenger  and  carrier  exists  by  contract^  and  that  a  long  line 
of  authority  might  be  cited  in  support  of  this  doctrine.    There 
are  many  well  considered  cases  holding  that  where  the  rela- 
tion of  passenger  and  carrier  is  attempted  to  be  entered  into 
by  fraud  or  an  illegal  contract  the  relation  is  not  created,  and 
the  high  degree  of  care  due  from  the  carrier  to  the  passenger 
does  not  exist,  because  the  contract  is  not  established.     It  is 
not  ea^  to  reconcile  the  authorities  as  to  whether  or  not 
in  all  cases  it  is  necessary,  in  order  to  establish  the  status  of 
passenger,  to  show  a  valid  contract  relation  betA;\'een  the  car- 
rier and  the  passenger.     But  the  great  weight  of  authority 
appears  to  be  that  it  is  necessary  to  establish  such  contract 
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relation,  while  other  cases  appear  to  turn  upon  the  duty  im- 
posed upon  the  carrier  by  law  to  exercise  the  high  degree  of 
care  regardless  of  the  existence  of  a  valid  contract  relation* 
The  contention  of  counsel  for  appellant  here  is  that  the  rela- 
tion existing  between  plaintiff  and  the  carrier  was  in  con- 
travention of  law  and  therefore  no  contract  existed;  hence 
plaintiff  was  not  a  passenger,  but  a  mere  trespasser  or  li- 
censee. Under  this  head  we  axe  cited  by  counsel  for  appel- 
lant to  cases  where  this  and  other  courts  have  held  that  courts 
will  not  enforce  contracts  made  in  ^aolation  of  law,  or  relieve 
parties  from  the  burdens  imposed  by  such  unlawful  under- 
takings, but  will  leave  them  where  their  unlawful  engage- 
ments place  them. 

It  is  established  by  the  evidence  without  dispute  that  the 
plaintiff  was  a  police  officer  and  boarded  the  car  for  the  pur- 
pose of  taking  passage  thereon,  that  he  paid  no  fare  nor  waa 
requested  to  do  so,  but  was  permitted  to  ride  because  of  a 
custom  put  into  effect  by  the  company,  presumably  pursuant 
to  the  provisions  of  the  1897  ordinance,  in  which  it  was  pro- 
vided that  the  traction  company  should  transport  the  police 
officers  and  firemen  under  rules  and  regulations  to  be  estab- 
lished by  the  company.     Conceding,  therefore,  as  we  do  with- 
out deciding,  that  the  ordinance  in  so  far  as  it  conflicts  with 
the  legislation  above  referred  to  respecting  free  transporta- 
tion was  abrogated,  the  question  arises  whether  plaintiff  was 
entitled  to  the  degree  of  cajre  due  a  passenger  or  was  a  mers 
tres])asser  or  licensee.    He  could  not  be  regarded  a  trespasser, 
because  he  entered  and  took  passage  by  consent  of  the  com- 
pany and  never  refused  to  pay  fare.    Buffalo,  P.  &  TF.  R.  Co^ 
V.  (Xllara,  9  Am.  &  Eng.  R.  R.  Cases,  318.     Xor  does  the 
failure  to  pay  fare  deprive  a  person  of  his  rights  as  a  pas- 
senger and  convert  his  relation  to  the  carrier  into  that  of  a 
mere  licensee.    Cleveland,  C,  C,  &  St,  L,  R,  Co.  v,  Ketcharrt^ 
133  Ind.  346,  33  R  E.  116 ;  Tlurt  v.  Southern  R.  Co.  40 
Miss.  391 ;  Muelilhausen  v\  St.  Louis  R,  Co.  91  Mo.  332,   2" 
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S.  W.  315;  Rose  v.  Des  Moines  V.  B.  Co,  39  Iowa,  246; 
5  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  507 ;  Sheann.  &  ReJf. 
Xeg.  (ath  ed.)  §  491 ;  Todd  v.  0.  C.  &  F.  B.  B.  Co.  3  Allen, 
IS:  Wilton  v,  Middlesex  B,  Co.  107  Mass.  108;  Jacohus  v. 
St.  Paul  4&  C.  B.  Co.  20  Minn.  125  (Gil.  110)  ;  PMU.  &  B. 
R.  Co,  V.  Derby,  14  How.  468;  Steamboat  New  World  v. 
King,  16  How.  469. 

Even  though  a  custom  existed  permitting  police  officers 
to  ride  free,  this  would  not  deprive  them  of  Uieir  rights  as 
passengers,  since  the  agents  in  charge,  in  the  absence  of  a 
valid  contract  to  the  contrarj',  would  have  the  right  to  collect 
fare.    The  fact  that  plaintiff  and  the  agents  in  charge  of  the 
car  understood  that  ho  had  a  right  by  custom  or  otherwise  to 
Tide  free  did  not  alter  the  relation  existing  between  the  trac- 
tion company  and  plaintiff  when  he  took  passage  on  tlie  car 
or  deprive  him  of  the  rights  of  a  passenger.  Buffalo,  P.  &  W. 
R.  Co.  V.   O'Hara,  supra;  5  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  507,  508:  Bradlum  v.  Whatcom  Co.  B,  &  L.  Co. 
(^ash.)  88  Pac.  1020;  McNeill  v.  Bailroad  Co.  135  IS".  C. 
682,  47  S.  E.  765.     In  the  case  last  cited  the  plaintiff  was 
riding  on  a  pass  issued  contrary  to  law,  and  it  was  held  that 
he  was  entitled  to  recover  on  the  ground  that  the  rights,  priv- 
ileges, and  protection  attaching  to  the  relation  of  a  piisseugor 
are  imposed  by  law  upon  common  carriers  on  consideration 
of  public  policy  and  arise  from  the  nature  of  Uicir  public 
employment,  and  that  a  gratuitous  pass(»nger  is  not  in  pat  i 
delicto  with  the  common  carrier.     The  subject  is  very  ex- 
haustively discussed  and  a  long  line  of  authorities  cited  and 
considered. 

In  the  case  before  us  it  is  established  that  plaintiff  in 
good  faith  entered  the  car  for  passage  believing  he  had  a 
right  to  ride  free.  We  assume  in  this  opinion  that  no  valid 
contract  existed  entitling  plaintiff  to  ride  without  paying 
fare,  but  that  he  simply  rests  his  case  upon  the  proposition 
that  he  entered  the  car  as  a  passenger  and  occupied  that 
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status  and  was  entitled  to  protection  as  such.  This  court  has 
ruled  that  the  mere  fact  that  a  party  was  a  wrongdoer,  vio- 
lating a  statute  at  the  time  of  injury,  would  not  prevent  a  re- 
covery upon  proof  of  defendant's  negligence.  Sutton  v,  Wavr 
watosa,  29  Wis.  21 ;  McArthur  v.  O.  B.  &  M.  0.  Co.  34  Wis. 
139.  In  KnowUon  v.  Milwaukee  City  B.  Co,  59  Wis.  27S, 
18  N.  W.  17,  it  was  held  that  the  fact  that  a  person  was  trav- 
eling for  pleasure  on  Sunday  does  not  affect  his  right  to 
recover  for  an  injury  received  on  a  street  railway.  At  pages 
281,  282  (18  K  W.  18)  the  court  said: 

"The  right  of  the  plaintiff  to  recover  is  not  affected  by 
the  fact  that  he  was  traveling  for  pleasure  on  the  Sabbath 
day.  He  did  not  thereby  become  an  outlaw,  but  was  as 
much  within  the  protection  of  the  law^,  and  was  entitled  to 
the  same  degree  of  care  by  the  defendant  to  protect  him 
from  injury^  as  though  he  had  postponed  his  ride  on  the  de- 
fendant's car  until  the  following  day." 

In  OpsM  V.  Judd,  30  Minn.  126,  14  N.  W.  575,  it  was 
held  that  the  fact  that  a  person  was  a  passenger  in  violation 
of  the  Sunday  law  would  not  prevent  recovery.  At  page  128 
(14  K  W.  576)  the  court  said: 

"It  is  further  contended  that  the  deceased  was,  by  accept- 
ing passage  upon  the  steamboat,  engaged  in  an  xmlawful  act, 
and  was  particeps  crinvinis  with  the  defendants  and  their 
agents  in  violating  the  Sunday  law.  It  is  a  sufficient  answer 
to  this  objection  that  the  defendants  on  that  day  occupied  the 
relation  of  common  carrier  of  passengers,  and  their  general 
obligation  to  use  such  care  and  diligence  as  the  law  enjoins 
is  not  limited  by  the  contract  with  the  passengers,  nor  with 
the  person  who  engaged  the  use  of  the  boat  and  the  servicos 
of  the  crew  for  that  day,  but  is  governed  by  considerations 
of  public  policy.  That  the  undertaking  was  unlawful  does 
not  touch  the  question." 

In  Carroll  v.  Staten  I.  B,  Co,  58  K".  Y.  126,  the  plaintiff 
on  Sunday  went  on  board  a  ferryboat  for  passage,  but  before 
the  boat  left  the  dock  an  explosion  occurred  and  plaintiff 
was  injured.     It  was  insisted  that  he  could  not  recover  be- 
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cause  at  the  time  of  injury  lie  was  engaged  in  an  unlawful 

act,  namely,  traveling  on  Sunday  in  violation  of  the  statute. 

At  page  133  the  court  said : 

"The  gravamen  of  the  action  is  the  breach  of  the  duty  im- 
posed by  law  upon  the  carrier  of  passengers  to  carry  safely,  so 
far  as  human  skill  and  foresight  can  go,  the  persons  it  under- 
takes to  carry.  This  duty  exists  independently  of  contract, 
and  although  there  is  no  contract  in  a  legal  sense  between  the 
parties.  Whether  there  is  a  contract  to  carry,  or  the  service 
undertaken  is  gratuitous,  an  action  on  the  case  lies  against 
the  carrier  for  a  negligent  injury  to  a  passenger.  The  law 
raises  the  duty  out  of  regard  for  human  life,  and  for  the  pur- 
pose of  securing  the  utmost  vigilance  by  carriers  in  protecting 
those  wLo  have  committed  themselves  to  their  hands. '^ 

In  Delaware,  L,  &  W.  R.  Co.  v,  Traaitwein,  52  N".  J.  Law, 
169,  19  Atl.  178,  the  plaintiff  was  traveling  as  a  passenger 
under  contract  made  on  Sunday  contrary  to  law,  and  it  was 
held  that  the  duty  of  a  common  carrier  to  carry  safely  is 
independent  of  contract,  that  it  is  a  duty  imposed  by  law 
from  considerations  of  public  policy,  and  arises  from  the  fact 
tiat  the  persons  are  received  in  tlie  course  of  the  business  of 
such  employment;  and,  further,  that  the  plaintiffs  violation 
of  the  Sunday  law  was  not  in  a  legal  sense  the  cause  of  her 
injury,  but  only  an  occasion  for  the  injury  by  the  defendant's 
wi'ongful  act,  hence  her  wrongdoing  did  not  contribute  to  the 
injury  so  as  to  deprive  her  of  her  right  of  action. 

We  think  upon  the  established  facts  in  this  case  the  court 
below  was  right  in  holding  as  matter  of  law  that  plaintiff  was 
a  passenger  and  in  submitting  the  case  to  the  jury  upon  that 
theory.  We  have  carefully  examined  the  errors  assigned  and 
think  no  reversible  error  was  committed  upon  the  trial,  there-' 
fore  the  judgment  below  must  be  affirmed. 

By  the  Court. — ^Judgment  affirmed. 

Maeshall,  J,  (concurring).  My  own  position  and  that 
of  the  court,  as  I  understand  it,  may  be  briefly  stated  thus : 
\\hether  the  ordinance,  which  on  the  occasion  in  question 
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both  appellant  and  respondent  supposed  entitled  the  latter 
to  ride  upon  the  car,  conferred  such  right  or  not  is  immaterial 
to  this  case.  If  it  did  confer  such  right  then  respondent  rode 
under  a  valid  contract,  otherwise  he  rode  under  an  invalid 
contract.  In  either  case  he  was  neither  a  trespasser  nor  a 
mere  licensee.  There  was  a  contract  valid  or  invalid  pur- 
suant to  which  he  took  the  passage.  The  action  is  not  upon 
such  contract,  and  its  invalidity,  if  such  invalidity  exists, 
had  no  causal  relation  with  the  injury.  In  that  situation  the 
question  of  whether  appellant  owed  the  same  duty  to  re- 
spondent in  case  the  contract  were  valid  as  it  did  in  case  such 
contract  were  not  valid  is  ruled  in  the  affirmative  by  Knowl- 
ton  V,  Milwaukee  City  K  Co,  59  Wis.  278,  18  N.  AV.  17,  and 
numerous  cases  in  other  jurisdictions  cited  in  the  court's 
opinion. 

WiNSLOw,  C.  J.,  concurs  in  the  foregoing  opinion. 


Manitowoc  Clay  Product  Company,  Appellant,  vs.  !Mani- 
Towoc,  Green  Bay  &  Northwestern  Railway  Com- 
pany, Respondent. 

Same,  Respondent,* vs.  Same,  Appellant 

February  21— March  10,  1908, 

Railroads:  Farm  crossings:  Eminent  domain:  Right  of  way:  Statut*': 
Construction:  Statute  adopted  from  other  state:  Lessor:  Com- 
pliance with  reservation:  Question  for  jury:  Judgment:  Imma- 
terial irregularity:  Waiver  of  appeal:  Statement  hy  counsel: 
Stay  of  proceedings. 

1.  In  a  condemnation  proceeding  the  defendant  railway  company 
acquired  a  right  of  way  through  plaintiff's  land,  thereby  sep- 
arating it  into  two  nearly  equal  parts,  on  one  of  which  was  lo- 
cated plaintiff's  brick  factory,  and  on  the  other  the  clay  used 
in  such  factory.  Without  a  suitable  crossing  plaintiff  would  be 
cut  off  from  access  to  a  larger  portion  of  the  clay  land,  which 
it  could  only  use  profitably  in  connection  with  its  manufactiir- 
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Ing  plant.  The  railway  company,  in  compliance  with  sec.  1810, 
Stats.  (1898),  tendered  a  conveyance  of  a  suitable  crossing, 
which  plaintiff  refused.  Held  that,  as  the  railway  company 
was  bound  by  statute  to  provide  a  suitable  crossing,  the  plaint- 
iff was  booind  to  accept  such  crossing  in  reduction  of  the  dam- 
ages sustained  by  reason  of  the  taking  of  the  right  of  way,  and 
that  the  damages  must  be  assessed  with  reference  to  the  condi- 
tion of  the  land  with  such  crossing. 

2.  Even  in  the  absence  of  a  statute  imposing  a  duty  to  provide  a 

suitable  crossing,  the  court  in  the  proper  exercise  of  its  equita- 
ble power  in  condemnation  proceedings  may  have  the  damages 
assessed  with  respect  to  the  condition  of  the  property  with  such 
crossing. 

3.  The  right  to  a  "farm  crossing"  under  sec.  1810,  Stats.   (1898). 

is  not  to  be  limited  to  adjoining  lands  used  solely  for  agricul- 
tural purposes,  but  extends  to  such  crossings  as  are  necessary 
to  enable  owners  having  land  abutting  on  either  or  both  sides 
of  the  road  to  reach  and  work  their  properties,  the  word  "farm" 
being  descriptive  of  the  crossing  and  not  of  the  lands  adjoining. 

4.  Where  a  statute  adopted  from  another  state  had  previously  re- 

ceived an  interpretation  by  the  courts  of  that  state,  it  should 
have  the  same  interpretation  here. 

6.  Where  the  lessor  of  clay  land  used  for  brick  making  reserved  the 

right  to  resume  any  portion  of  the  leased  premises  on  furnish- 
ing to  the  lessee  an  equal  area  of  other  clay  land,  whether  the 
substituted  land  complied  with  the  provisions  of  the  reserva- 
tion was  properly  submitted  to  the  jury. 
<».  In  a  condemnation  proceeding  by  a  railway  company  to  acquire 
a  right  of  way  which  divided  plaintiff's  land,  a  judgment  was 
awarded  for  the  value  of  the  land  taken  and  damages  sustained 
to  the  remaining  land  without  a  suitable  crossing,  with  a  pro- 
vision that  upon  payment  of  a  sum  equal  to  the  value  of  the 
land  taken  and  furnishing  a  proper  crossing  the  remainder  of 
the  judgment  should  be  perpetually  stayed.  Held,  that  the 
judgment,  although  irregular  in  form,  was  in  substantial  con 
formity  to  defendant's  offer  on  the  trial,  and  the  irregularity 
was  immaterial  both  on  principle  and  by  force  of  sec.  2829, 
Stats.  (1898). 

7.  Penfling  an  appeal  by  bojh  parties  from  such  judgment,  the  time 

within  which  defendant  is  required  to  perform  the  conditions 
specified  must  be  considered  as  stayed. 
^.  On  an  appeal  by  both  parties  from  a  judgment,  a  statement  by 
counsel  for  one  appellant,  that  he  was  willing  to  accept  the 
Judgment  as  entered,  was  not  regarded  as  an  express  abandon- 
ment of  the  appeal.  ^ 
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Appeals  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kirwan,  Circuit  Judge.  Affirmed 
on  both  appeals. 

This  is  an  appeal  and  cross-appeal  from  a  judgment  en- 
tered in  condemnation  proceedings  begun  by  the  defendant 
in  the  circuit  court  for  Manitowoc  county.  From  the  award 
of  the  commissioners  both  parties  appealed,  and  the  appeals 
were  consolidated  for  tha  purpose  of  trial.  At  the  time  of 
the  commencement  of  the  condemnation  proceedings  the 
plaintiff  was  in  possession  of  the  premises,  containing  about 
fourteen  acres,  under  a  \^Titten  contract  with  the  Wisconsin 
Central  Railway  Company  and  the  Manitowoc  Land  Im- 
provement Company,  the  latter  being  a  holding  company  for 
tlie  former.  i*or  brevity  this  contract  will  be  called  a  lease, 
and  the  Wisconsin  Central  Railway  Company  the  lessor. 
The  plaintiff  thereby  acquired  the  land  for  a  term  of  years 
for  the  purpose  of  manufacturing  brick  from  the  clay  found 
upon  the  premises.  It  erected  a  plant  on  the  land  valued  at 
about  $30,000,  and  was  engaged  in  the  manufacture  of  large 
quantities  of  brick.  The  land  was  bounded,  on  the  east  by 
the  Manitowoc  river,  on  the  north,  northwest,  and  west  by 
the  tracks  of  the  Wisconsin  Central  Railway  Company,  and 
on  the  south  by  private  property.  The  right  of  way  acquired 
by  the  defendant  was  a  strip  100  feet  wide  running  north  and 
south  across  plaintiff's  premises  and  separating  them  into 
nearly  equal  parts,  the  manufacturing  plant  being  on  the 
east  side  thereof  and  the  larger  portion  of  the  brick  day  ou 
the  west  The  plaintiff  obtained  the  clay  from  the  breast 
of  a  cut  about  twenty  feet  deep  in  which  the  Wisconsin  Cen- 
tral Railway  was  constructed.  The  day  was  hauled  to  the 
manufacturing  plant  on  tram-oars  across  the  land  condemned 
for  a  right  of  way.  The  defendant's  railroad  was  built  upon 
the  top  of  the  bank  and  crossed  tihe  Wisconsin  Central  Rail- 
way about  twenty-five  feet  above  the  tracks  at  the  place  of 
crossing.     Without  a  suitable  crossing  over  or  under  the  de- 
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feadant's  right  of  way  the  plaintiff  would  thus  be  cut  off 
from  access  to  the  larger  portion  of  the  day  land,  whidi  it 
could  only  use  profitably  in  connection  with  this  manufae- 
taring  plant 

Upon  the  trial  the  defendant  tendered  the  plaintiff  a  oon- 
veyanoe  of  a  crossing  or  subway,  which  the  plaintiff  rejected, 
claiming  the  right  to  recover  damages  in  view  of  the  separa- 
tion of  the  premises  without  any  crossing.  The  tender  was 
admitted  and  also  testimony  showing  the  damages  arising 
from  taking  the  plaintiff's  property  with  the  crossing  and 
the  amount  without  the  crossing.  A  special  verdict  was 
submitted  for  the  assessment  of  damages  on  each  of  these 
grounds.  The  verdict  fixed  the  plaintiff's  damages  at  $66,900 
if  the  plaintiff  under  the  law  or  under  the  tender  made  by 
the  defendant  was  not  entitled  to  or  obliged  to  take  a  suitable 
and  convenient  subway  or  undercrossing  to  connect  the  east- 
ern with  the  western  portion  of  its  remaining  premises,  and 
fixed  the  plaintiff's  damages  at  $13,800  if  the  plaintiff  was 
entitled  to  or  was  obliged  to  take  such  crossing.  The  court 
adjudged  that  the  plaintiff  was  bound  to  accept  the  tender 
of  a  crossing  upon  the  trial  of  the  case  and  entered  judgment 
unconditional  for  $18,800,  and  for  $53,100  conditional 
upon  the  n^lect  or  failure  of  the  defendant  to  construct  a 
subway  or  undercrossing  within  a  specified  time  after  the 
plaintiff  had  served  notice  of  its  election  to  accept  the  tender 
of  the  erossrug  made  by  the  defendant  The  plaintiff  on  its 
appeal  assigns  as  error  the  refusal  of  the  court  to  render 
judgment  unconditional  for  the  sum  of  $66,900,  and  for 
interest  thereon  and  costs. 

The  defendant  appeals  from  the  entire  judgment,  and  a 
further  statement  is  required  in  that  connection.  The  de- 
fendant held  the  land  in  question  under  a  contract  which 
contained  a  clause  allowing  the  lessor  to  resume  possession  of 
any  portion  of  the  premises  after  six  months'  notice  upon 
certain  conditions,  whidi  the  jury  found  had  not  been  com- 
Voi*  185—7 
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plied  with.  After  the  defendant  company  had  staked  out 
its  proposed  line  across  this  land  the  general  manager  of  the 
plaintiff  was  requested  by  the  Wisconsin  Central  Railway 
Company  to  surrender  the  right  of  way  to  the  defendant,  and 
after  his  refusal  the  six  months'  notice  was  given  by  the  Wis- 
consin Central  Railway  Company  of  its  purpose  to  resume 
under  the  lease  the  strip  of  land  in  question.  Within  three 
months  thereafter  and  before  the  time  had  arrived  to  demand 
possession  under  the  terms  of  the  lease,  the  Wisconsin  Cen- 
tral Railway  Company  quitclaimed  this  tract  to  the  defend- 
ant, who  took  title  with  full  knowledge  of  the  rights  of  the 
parties.  After  this  conveyance  the  Wisconsin  Central  Rail- 
way Company  took  no  steps  to  meet  the  requirements  of  the 
contract  by  offering  other  land  in  place  of  that  taken  until 
about  the  time  when  the  six  months'  period  had  expired. 
Fourteen  days  prior  to  the  expiration  of  the  six  months'  pe- 
riod the  petition  for  condemnation  was  filed.  At  that  time 
the  manager  of  the  defendant  went  to  Milwaukee  to  ascertain 
the  lessor's  position  with  respect  to  the  condemnation  pro- 
ceedings, and  was  then  informed  that  it  would  have  nothin<^ 
to  do  with  it  On  the  day  before  the  six  months  expired  and 
fourteen  days  after  the  petition  for  condemnation  had  been 
filed,  and  after  the  necessity  for  the  taking  had  been  deter- 
mined and  the  commissioners  appointed,  the  defendant  com- 
pany by  its  attorney  tendered  to  the  plaintiff  an  instrument 
executed  by  the  officers  of  the  lessor  of  an  equal  area  of  clay 
land  selected  by  said  lessor  in  lieu  of  that  taken  for  the  right 
of  way.  The  plaintiff  refused  to  accept  this  offer  and  no 
further  steps  were  taken  until  the  trial.  Upon  the  trial  the 
plaintiff  claimed  that  the  deed  did  not  in  fact  contain  an 
equal  area  of  clay  land  and  did  not  therefore  constitute  a 
compliance  with  the  condition  of  resumption;  whereupon  a 
second  deed  of  land  in  lieu  of  that  resumed  was  tendered  to 
the  plaintiff  and  was  refused  as  not  having  been  made  in 
compliance  with  the  contract     The  question  was  submitted 
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by  the  court  to  the  jury.  The  jury  found  that  the  tract  of 
knd  which  was  tendered  to  the  plaintiff  in  exchange  for  the 
strip  taken  by  the  defendant  for  its  right  of  way  did  not 
contain  as  much  clay  suitable  for  brick-making  purposes  as 
contained  in  the  strip  taken  by  the  defendant. 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
direction  of  verdict  in  its  favor  or  for  nominal  damages. 
After  the  verdict  was  returned  the  defendant  moved  to  strike 
out  the  answer  of  the  jury  to  the  question  which  found  that 
the  land  offered  in  exchange  did  not  contain  as  much  clay 
suitable  for  brick-making  purposes  as  the  strip  taken  for  tlie 
right  of  way.  Defendant  also  moved  for  judgment  notwith- 
standing the  verdict  The  errors  assigned  by  defendant  relate 
to  the  rulings  of  the  court  on  these  motions. 

For  the  plaintiff  there  were  briefs  by  Hougen  <6  Brady, 
attorneys^  and  P.  H,  Martin,  of  counsel^  and  oral  argument 
by  Mr.  A,  L.  Hougen  and  Mr.  Martin. 

£.  M.  Hyzer,  for  the  defendant 

Bashpobb^  J.  The  judgment  of  the  circuit  court  awards 
to  the  plaintiff  as  damages  for  taking  the  land  by  the  defend- 
ant for  its  right  of  way  the  sum  of  $66,900,  besides  interest 
and  costs,  but  further  adjudges  that  if  the  defendant  within 
a  specified  time  furnishes  the  plaintiff  with  a  crossing  the 
collection  of  $53,100  of  said  judgment  shall  be  perpetually 
stayed.  It  results,  therefore,  that  if  the  defendant  furnishes 
the  plaintiff  with  a  crossing  and  pays  the  plaintiff  the  sum 
of  $13,800  with  interest  and  costs,  it  will  be  discharged  from 
further  liability.  The  refusal  of  the  court  to  render  an  un- 
conditional judgment  for  $66,900  is  the  ruling  complained 
of  on  plaintiff's  appeal.  The  verdict  of  the  jury  establishes 
beyond  controversy  that  the  crossing  provided  for  is  practi- 
cable and  that  it  will  greatly  lessen  the  amount  of  plaint- 
iff's damages  by  reason  of  the  taking  of  a  right  of  way  across 
its  property  for  the  defendant's  railway.     There  is  no  con- 
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tention  that  the  question  was  not  submitted  to  the  jury  under 

proper  instructions  or  that  the  estimate  of  damages  is  not 

just  and  reasonable. 

Counsel  for  plaintiff  stand  upon  the  proposition  that  the 

law  imposes  no  obligation  upon  the  defendant  to  furnish  a 

crossing  upon  this  property  and  hence  there  is  no  obligation 

resting  upon  the  defendant  to  accept  a  crossing  in  reduction 

of  the  amount  of  damages.     Counsel  for  defendant  asserts 

that  the  plaintiff  was  lawfully  entitled  to  a  crossing,  and 

that^  as  in  all  condemnation  proceedings,  the  award  of  dam- 

ages  must  be  made  in  view  of  the  legal  situation.     In  this 

connection  it  is  urged  upon  its  behalf  that  sec.  1810,  Stats. 

(1898),  imposes  upon  the  defendant  the  duty  of  constructing 

and  maintaining  upon  plaintiff's  property  a  suitable  and 

convenient  crossing.     If  that  is  the  proper  construction  of 

this  section  it  is  decisive  of  the  controversy.     The  material 

part  of  the  section  is  as  follows : 

"Every  railroad  corporation  operating  any  railroad  shall 
erect  and  maintain  on  both  sides  of  any  portion  of  its  road 
(depot  grounds  excepted)  good  and  sufficient  fences  of  the 
height  of  four  and  a  half  feet,  with  openings  or  gates  or  bars 
therein,  and  suitable  and  convenient  farm  crossings  of  the 
road  for  the  use  of  the  occupants  of  the  land  adjoining,  and 
shall  construct  and  maintain  cattle-guards  at  all  highway 
crossings  and  connect  their  fences  therewith  to  prevent  cattle 
and  other  domestic  animals  from  going  on  such  railroad." 

The  railroad  is  here  required  to  maintain  "suitable  and 
convenient  farm  crossings  of  the  road  for  the  use  of  the  occu- 
pants of  the  lands  adjoining."  Did  the  legislature  intend  to 
require  the  railroad  to  maintain  a  crossing  only  in  case  the 
adjoining  land  was  used  for  agricultural  purposes  at  the 
time  the  right  of  way  was  acquired  ?  This  would  be  placing 
a  very  strict  construction  on  a  statute  enacted  for  the  protec- 
tion and  benefit  of  owners  of  land  when  compelled  to  surren- 
der part  of  their  property  for  the  use  of  a  railway  company 
in  the  construction  of  its  road.  .  So  far  as  it  appears  from 
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the  record  the  plaintiff^s  land  was  suitable  for  fanning  pur- 
poses, and  might  be  so  used  if  the  clay  could  not  be  profit- 
ably removed  for  the  manufacture  of  bricL  As  farming 
land  it  is  considered  to  be  worth  from  $150  to  $200  an  acre. 
We  are  not  convinced  that  this  statute  is  to  be  construed  as 
applying  to  the  particular  use  of  the  land  at  the  time  of  ac- 
tual taking.  The  statute  should  be  liberally  construed  to  ef- 
fectuate the  purpose  of  its  enactment*  The  words  "farm 
crossings"  are  descriptive  of  the  kinds  of  crossings  required 
for  the  use  of  occupants  of  adjoining  lands,  as  distinguished 
from  highway  crossings  used  in  the  same  section  and  else- 
where in  the  statute,  and  railroad  crossings,  a  term  also  used 
elsewhere  in  the  statutes,  and  in  respect  to  which  different 
provisions  are  made  as  to  their  use  and  means  of  protection. 
The  statute  does  not  say  "for  the  use  of  occupants  of  adjoin- 
ing farm  lands,"  and  we  cannot  interpret  it  as  having  that 
meaning. 

The  view  here  expressed  is  supported  by  the  history  of  this 
statute.  It  was  first  enacted  as  eh.  268,  Laws  of  1860,  and 
was  taken  from  sec.  44  of  the  general  railroad  act  of  New 
York  of  1850  (eh.  140),  which  required  the  maintenance 
of  "farm  crossings  for  the  use  of  the  proprietors  of  land  ad- 
joining such  railroad."  Ch.  268  required  "farm  crossings 
of  the  road  for  the  use  of  the  proprietors  of  the  lands  adjoin- 
ing such  railroad,"  a  provision  somewhat  more  limited  than 
that  found  in  sec  1810.  That  this  statute  was  adopted  from 
the  Ifew  York  act  has  been  declared  by  this  court  in  Blair 
V.  M.  £  P.  du  C.  B.  Co.  20  Wis.  254.  The  supreme  court  of 
New  York  in  1854,  in  ClarJce  v.  B.,  L.  £  N.  F.  B.  Co.  18 
Barb.  350,  construed  the  language  of  the  above  statute,  and 
held  that  it  applied  to  a  village  lot  through  which  a  railroad 
right  of  way  had  been  purchased,  and  upon  which  a  railroad 
embankment  had  been  constructed  separating  the  lot  into 
two  parts.  An  action  was  brought  to  compel  the  railroad 
company  to  build  and  maintain  a  crossing.     After  declaring 
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that  the  statute  was  as  applicable  to  a  right  of  way  purchaaed 
as  to  a  right  of  way  condemned  the  court  said : 

"Nor  is  this  provision  for  making  crossings  in  terms  Um- 
ited  to  cases  where  the  adjoining  proprietors  have  farms  or 
any  particular  quantity  of  land  to  be  benefited  by  the  cross* 
ings,  and  if  tiere  is  any  limitation  in  cases  within  the  lan- 
guage employed  to  be  imposed  by  construction,  it  is  merely 
that  the  crossings  must  be  useful.  In  the  present  case  I  am 
satisfied  that  the  defendants  are  under  a  legal  obligation  to 
make  such  a  crossing  as  is  intended  by  the  statute  for  the  use  • 
of  the  plaintiff,  and  probably  an  undercrossing  only  would 
be  suitable." 

This  interpretation  had  been  placed  upon  the  statute  before 
its  adoption  here,  and  hence  became  a  part  of  the  law  of  the 
state.  Pomeroy  v.  Pomeroy,  93  Wis.  262,  67  N.  W.  430 ; 
Mihva^Jcee  Co.  v.  Sheboygan,  94  Wis.  58,  68  N.  W.  387; 
John  V.  Farwell  Co.  v.  Wolf,  96  Wis.  10,  70  K  W.  289,  71 
N.  W.  109. 

Since  the  adoption  of  the  New  York  statute  by  this  state 
the  court  of  appeals  of  that  state  has  expressly  held  that  the 
term  "farm  crossings"  is  not  confined  to  farm  lands,  but  was 
designed  to  compel  railroads  to  construct  and  maintain  such 
crossings  over  their  lines  as  are  necessary  to  enable  owners 
having  land  abutting  on  either  or  both  sides  of  the  road  to 
reach  and  work  their  properties.  Buffalo  8.  <&  C.  Co.  v.  D., 
L.  £  W.  R.  Co.  130  N.  Y.  152,  29  N.  E.  121.  In  that  case 
before  the  railroad  was  built  quarries  had  been  opened  on  the 
farm,  from  which  stone  used  in  building  and  for  cement 
was  taken  and  sold,  and  when  the  road  was  constructed  the 
land  was  used  for  agricultural  purposes  and  portions  of  it 
for  quarries.  The  railroad  company  insisted  that  it  was 
error  to  receive  evidence  of  the  extent  of  the  use  or  the  value 
of  the  property  for  quarries,  or  to  order  a  crossing  oon- 
structed  for  any  uses  except  agricultural  ones.  The  court 
said: 
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'*Tlii8  statute  does  not  limit  the  right  of  adjoining  owners 
to  cit)6sings  solely  for  agricnltural  purposes,  but  they  may 
be  ordered  to  enable  owners  to  remove  the  natural  products 
of  the  land,  like  stone  and  minerals.'' 

The  court  there  construed  the  statute  liberally  to  carry 
out  the  purpose  of  the  l^slature. 

As  showing  a  different  construction  of  the  New  York  stat- 
ute by  the  courts  of  that  state,  counsel  for  plaintiff  refer  to 
Jones  V.  Seligman,  81  N.  Y.  190,  and  Kerr  v.  W.  8.  B.  Co. 
'  2  K  Y.  Supp.  686.  Jones  v,  Selignicn  was  an  action  by  the 
owner  of  a  farm  to  compel  the  trustees  of  a  railway  company 
to  maintain  fences  on  eajch  side  of  the  right  of  way  through 
his  land  and  also  a  farm  crossing  under  the  road.  The  rule 
is  there  stated  that  the  location  of  a  crossing  should  be  made 
with  reference  to  the  necessity  and  convenience  "of  the  owner 
of  the  farm,"  which  was  really  the  only  question  there  in- 
volved. There  is  nothing  in  the  opinion  to  indicate  that  the 
earlier  decision  was  to  be  overruled  or  that  the  term  "farm 
croesing*'  was  to  be  limited  to  adjoining  lands  used  solely 
for  agricultural  purposes.  Kerr  t\  W.  8.  R.  Co,  has  no  direct 
application.  In  that  case  the  court  held  that  as  the  plaintiff 
had  no  property  along  the  farther  side  of  the  railroad  along 
the  Hudson  river  he  had  no  right  to  a  crossing.    It  is  said : 

"Even  if  the  plaintiff  had  a  dock  upon  which  he  could  go 
after  crossing  the  property  of  the  railroad,  it  is  not  clear  that 
the  court  would  be  justified  in  holding  the  locus  in  quo  to  con- 
stitute a  farm  crossing  within  the  letter  or  spirit  of  the  act. 
It  is  unnecessary,  however,  to  pass  upon  that  question  in 
the  case." 

This  court  in  Caldon  v.  C,  8t  P.,  M.  &  0,  R.  Co.  85  Wis. 
527,  56  N.  W.  956,  has  given  a  liberal  construction  to  the 
provisions  of  sec.  1810,  and  strongly  intimated  that  the  right 
to  a  farm  crossing  was  not  to  be  limited  to  adjoining  lands 
used  solely  for  agricultural  purposes.  In  that  case  the  de- 
fendant's railroad  track  was  crossed  by  a  private  logging 
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railroad  constructed  entirely  upon  the  land  of  the  Shell  Lak 
Lumber  Company,  and  owned  and  operated  exclusively  by 
that  company  in  carrying  on  its  lumber  business.  It  ap- 
peared that  the  track  of  the  defendant  railroad  was  properly 
fenced  and  guarded,  with  the  exception  that  the  openings  in 
the  fence  through  which  the  logging  road  was  laid  at  the 
crossing  were  not  guarded  by  gates  or  bars.  The  plaintiff's 
horses  went  through  one  of  these  openings  upon  the  defend- 
ant's track  and  were  injured  and  the  action  was  to  recover 
damages  for  such  injuries.  It  did  not  appear  that  the  lands 
adjoining  the  railroad  were  used  for  farming  purposes. 
Whether,  therefore,  gates  or  bars  or  cattle-guards  should 
have  been  maintained  at  this  crossing  depended  upon  the 
construction  of  sec.  1810,  and  the  court  held  that  section  to 

be  applicable,  saying: 

« 
"It  is  probable  that  the  crossing  in  question  is  included 

in  the  term  'farm  crossing,'  as  used  in  the  statute,  for  the 
logging  road  is  for  the  use  of  the  owner  and  occupant  of  the 
adjoining  land.  A  strict  construction  of  the  statute  might 
require  gates  or  bars  to  be  placed  in  the  openings  made  by  the 
legging  road;  but  because  gates  or  bars  would  seriously  in- 
terfere with  the  reasonable  use  of  such  road,  and  because,  for 
the  same  reason,  cattle-guards  are  allowed  to  be  used  at  high- 
way crossings  instead  of  gates  or  bars,  we  think  the  statute 
should  be  construed  to  permit  the  use  of  cattle-guards  at  the 
crossing  in  question." 

If  this  statutory  requirement  for  crossings  is  to  be  limited 
solely  to  farming  lands,  then  any  railroad  may  condemn  a 
right  of  way  and  construct  its  road  through  property  used 
for  mining  or  manufacturing  or  lumbering  purposes,  how- 
ever large  or  extensive,  without  furnishing  or  permitting  a 
crossing  over  the  railroad  from  one  part  to  the  other  part  of 
the  premises.  Such  a  construction  might  and  probably  would 
in  many  instances  cause  great  loss  and  hardship  to  the  owners 
of  valuable  property,  or,  as  in  the  instant  case,  impose  an 
unreasonable  burden  upon  the  railroad.       We  must  hold. 
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therefore,  that  the  word  "farm"  as  employed  in  this  section 
is  descriptive  of  the  crossing  and  not  of  the  lands  adjoining; 
that  the  only  limitation  upon  the  crossing  is  found  in  the 
words  "suitable  and  convenient"  to  be  applied  to  its  location, 
i^onstruction,  and  use  as  bearing  upon  the  interests  of  the 
owner  of  the  land  and  of  the  railroad  company  and  of  the 
traveling  publia  We  conclude  that  the  obligation  rested 
upon  the  defendant  under  this  statute  to  maintain  a  suit- 
able and  convenient  crossing  for  the  plaintiff  over  or  under 
ita  right  of  way,  that  the  plaintiff  was  bound  to  accept  such 
crossing  in  reduction  of  the  damages  in  this  action,  that  the 
question  was  properly  submitted  to  the  jury,  and  that  the 
verdict  fully  supports  the  judgment  as  entered. 

This  disposes  of  the  only  question  presented  for  decision 
upon  plaintiff's  appeal,  and  it  is  not  necessary,  therefore,  to 
consider  whether  in  the  absence  of  statutory  provision  the 
judgment  oould  be  sustained  as  a  proper  exercise  by  the 
court  of  its  equitable  powers  in  condemnation  proceedings. 
The  affirmative  view  was  adopted  by  the  trial  court  in  the 
opinion  directing  the  entry  of  this  judgment,  under  the  im- 
pression, as  there  expressed,  that  sec.  1810  was  not  applicable 
to  the  situation.    The  learned  circuit  judge  there  says : 

'T  cannot  believe  that  the  law  of  this  state  is  such  as  to 
oompel  defendant  to  destroy  and  to  make  compensation  for 
plaintiff's  property  rights  in  the  land  not  taken,  when  de- 
fendant seeks  to  preserve  the  same  uninjured,  and  will  bo 
able  to  do  so  by  constructing  the  proposed  undercrossing  or 
subway  at  a  comparatively  small  expense.  If  the  law  docs 
that,  then  its  effect  is  to  force  defendant,  against  its  protest, 
to  work  a  great  and  wholly  unnecessary  destruction  of  prop- 
erty value,  which  defendant  offers  to  preserve  and  is  able  to 
do  so.  The  needless  destruction  of  the  value  of  property 
cannot  be  a  result  which  the  law  sanctions  or  will  seek  to 
bring  about" 

This  subject  receives  full  consideration  under  a  similar 
state  of  facts  in  8t.  Louis,  K.  d  N.  W.  R.  Co.  v.  Clark,  121 
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Mo.  169,  25  S.  W.  192,  906.  It  was  there  held  that  a  rail- 
way company  in  oondenming  a  right  of  way  may  stipulate  to 
provide  for  the  owner  of  the  land  certain  oroesings  and  have 
the  damages  assessed  with  respect  to  the  condition  of  the 
property  with  ^ch  crossings,  although  the  statute  does  not 
in  terms  provide  that  the  company  may  reserve  to  the  land- 
owner such  an  easement.  The  authorities  upon  the  proposi- 
tion are  referred  to  in  the  notes  to  this  case  in  26  L.  R.  A. 
751.  The  author  of  the  notes  says  that  this  decision  in  favor 
of  the  right  to  take  property  in  condemnation  cases,  subject 
to  certain  easements  of  the  landowner  so  as  to  minimize  his 
damages,  is  in  accordance  with  the  weight  of  authority.  The 
question  was  considered  but  not  decided  by  this  court  in 
Thompson  v.  M.  &  St.  P.  B.  Co.  27  Wis.  93,  and  McCord 
V.  Sylvester,  32  Wis.  451. 

Defendant's  appeal  from  the  judgment  was  not  expressly 
abandoned  at  the  hearing,  although  its  counsel  stated  that 
he  was  willing  to  accept  the  judgment  as  entered.  We  shall^ 
however,  consider  the  errors  assigned  on  its  behalf. 

The  first  error  assigned  relates  to  the  ruling  of  the  court 
in  denying  defendant's  motion  for  a  directed  verdict  in  its 
favor  or  for  nominal  damages.  This  assignment  is  predi- 
cated upon  the  theory  that  the  lessor  had  rightfully  resumed 
possession  of  that  portion  of  land  included  in  the  condemna- 
tion proceedings  and  had  conveyed  the  same  to  the  defendant, 
and  consequently  the  plaintiif  had  no  right  to  recover  dam- 
ages for  the  tating  of  that  portion  of  the  premises  by  the 
defendant.  The  contract  reserves  to  the  lessor  the  power 
to  retake  possession  of  any  portion  of  the  leased  premises  on 
conditions  therein  specified,  provided  that  it  should  furnish 
to  the  lessee  an  equal  area  of  clay  land  selected  by  it,  fur- 
nished with  prescribed  track  facilities.  Whether  or  not 
there  had  been  a  sufficient  resumption  depends  on  the  con- 
struction to  be  given  to  this  provision  of  the  contract  The 
resumption  could  not  become  effectual  without  the  selection 
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of  the  substituted  land  by  the  party  charged  with  this  duty, 
and  both  parties  in  this  action  from  first  to  last  have  read  the 
agreement  as  conferring  upon  the  lessor  the  power  of  selec- 
tion indicated.  Upon  this  construction  of  the  contract,  as 
made  by  the  parties  themselves,  the  effort  at  resumption  by 
the  lessor  was  not  effective  unless  the  selected  land  complied 
with  its  provisions.  This  was  a  question  of  fact  for  the 
jury,  and  has  been  answered  in  favor  of  the  plaintiff  by  the 
special  verdict. 

The  second  assignment  of  error  relates  to  the  refusal  of  the 
court  to  set  aside  the  above  finding  of  the  jury.    Counsel  for 
defendant  says  that  the  tender  of  the  selected  land  in  lieu 
of  that  taken  was  made  on  behalf  of  the  lessor  as  a  perform- 
ance of  the  condition  of  resumption,  and  insists  that  it  wat) 
effectjial  for  that  purpose  in  view  of  the  unconditional  re- 
fusal by  the  plaintiff  of  the  first  tender  made.     The  defendant 
did  not  maintain  that  attitude  consistently,  if  it  could  have 
done  so  successfully,  as  upon  the  trial  it  made  a  second  tender 
of  land  and  submitted  proof  to  show  that  the  tracts  offeree! 
met  the  requirements  of  the  contract.     It  is  further  claimed 
by  the  same  counsel  that  the  evidence  adduced  on  behalf  of  the 
defendant  demonstrates  beyond  argument  that  the  land  ten- 
dered in  lieu  of  the  land  resumed  was  a  sufficient  compliance 
with  the  condition  of  resumption.     We  cannot  yield  assent 
to  this   view.     The   testimony   on  behalf   of   the   plaintiff 
strongly  t^ided  to  show  that  the  tracts  so  selected  and  ten- 
dered to  it  did  not  contain  an  equal  area  of  clay  land,  or 
brick-making  clay  in  any  substantial  quantities.     This  ques- 
tion of  fact,  supported  by  competent  proof  of  either  side,  was 
properly  submitted  to  the  jury  for  determination  upon  the 
record  as  herein  presented.     It  was  not,  therefore,  error  for 
the  court  to  overrule  the  defendant's  motion  to  change  tlie 
finding  of  the  jury  on  this  subject. 

The  assignment  of  error  relating  to  the  form  of  the  judg- 
ment cannot  be  sustained.     The  judgment  is  founded  on  the 
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verdict,  which  detenmnes  the  amount  of  damages  far  the 
land  taken  and  for  injuries  to  the  adjoining  premises,  with 
a  suitable  crossing  as  offered  by  the  defendant,  and  without 
such  crossing.  The  judgment  awards  the  plaintiff  the  prin- 
cipal sum  of  $66,900,  and  then  provides  that  upon  the  pay- 
ment of  $13,800,  the  value  of  the  property  taken  for  the 
right  of  way,  with  interest  and  costs,  and  upon  furnishing 
the  accommodations  therein  specified  within  the  time  pre- 
scribed by  the  defendant  to  the  plaintiff,  the  remainder  of 
the  principal  sum,  $53,100  and  interest,  shall  be  perpetually 
stayed.  The  judgment  seems  to  be  in  substantial  conformity 
with  the  offers  made  by  the  defendant  on  the  trial.  Any 
mere  irregularity  in  the  form  adopted  to  enforce  the  defend- 
ant's own  offer  which  does  not  operate  to  its  prejudice  must 
be  treated  as  immaterial  on  principle  and  by  force  of  the 
statute.    Sec.  2829,  Stats.  (1898). 

The  time  within  which  the  defendant  is  required  to  per- 
form the  conditions  specified  in  the  judgment  must  be  con- 
sidered as  stayed  pending  this  appeal. 

By  the  Court. — ^The  judgment  is  affirmed  on  the  appeal 
and  on  the  cross-appeaL 


Hamaohek,  Respondent,  vs.  Duvali*,  Appellant 

February  21— March  10,  1908, 

Adverse  possession:  Interruption:  Payment  of  taxes:  Evidence:  Hear- 
say, 

1.  Continuous  and  exclusive  possession  of  land  for  the  statutory 
period  raises  the  presumption  that  the  possession  was  adverse 
and  perfects  the  title  In  the  possessor,  unless  the  other  party  af- 
firmatively shows  that  for  a  part  of  the  time  at  least  the  pos- 
session was  not  In  fact  adverse. 
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2.  In  an  action  to  quiet  title  claimed  by  adyerae  posseeaion.  It  ap- 
peared tiiat  defendant  donated  land  to  plaintiff,  who  entered 
into  possession  of  what  he  understood  was  included  within  the 
limits  of  the  donation.  During  his  possession  he  formed  a 
partnership  with  J.,  to  whom  he  sold  a  half  interest  in  the  land 
and  the  business  conducted  thereon.  During  the  existence  of 
this  partnership,  defendant,  having  previously  given  no  deed, 
in  compliance  with  a  request  from  J.  executed  to  both  partners 
a  deed  covering  the  land  of  the  dimensions  in  accordance  with 
defendant's  version  of  the  original  gift  J.  was  unaware  that 
the  conveyance  did  not  cover  all  the  land  which  plaintiff 
claimed,  and  made  no  claim  himself  beyond  the  calls  of  the 
deed.  Plaintiff,  however,  protested  to  defendant  that  the  deed 
did  not  convey  all  the  land  donated,  and  renewed  his  protests 
during  the  partnership  and  afterwards.  Before  the  expiration 
of  the  statutory  period  the  partnership  was  dissolved  and  J.  re- 
conveyed  to  plaintiff  by  deed  the  same  property  covered  by  de- 
fendant's deed.  Plaintiff  continued  to  occupy  the  la^d  as 
formerly.  Held  that,  as  between  the  parties  to  this  action, 
plaintiff's  adverse  poBsessioA  continued  during  the  whole  time, 
as  well  during  the  existence  of  the  partnership  as  during  the 
balance  of  the  tinue,  and  was  not  affected  by  the  fact  that  J. 
did  not  know  of  plaintiffs  adverse  claim  and  made  no  claim 
himself  beyond  the  calls  of  the  deed  to  him  and  plaintiff. 

8.  In  an  action  to  quiet  title  claimed  by  adverse  possession,  the  fact 
that  the  claimant  failed  to  pay  taxes  upon  the  land  adversely 
held  is  to  be  considered  in  judging  the  character  of  his  posses- 
sion, but  it  is  by  no  means  conclusive. 

4.  In  an  action  to  quiet  title  claimed  by  adverse  possession  to  land 
which  was  alleged  by  plaintiff  to  be  within  and  by  defendant  to 
be  without  the  limits  of  a  donation  by  defendant  to  plaintiff,  a 
newspaper  article  published  at  the  time  of  such  donation,  stat- 
ing the  dimensions  of  the  land,  and  prior  to  plaintiff's  accept- 
ance of  the  gift  and  entering  into  possession,  is  inadmissible. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county:  Michakl  Kirwan,  Circuit  Jud^.     Affirmed 

This  is  an  action  brought  under  sec.  3186,  Stats.  (1898), 
to  quiet  the  title  to  two  strips  of  land  in  the  city  of  Kewaunee 
to  which  the  plaintifF  claimed  title  by  adverse  possession. 
Many  of  the  facts  were  undisputed.  For  many  years  prior 
to  April,  1880,  the  defendant  owned  the  whole  of  government 
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lot  4,  a  tract  of  several  acres  lying  south  of  the  harbor  and 
on  the  shore  of  Lake  Michigan,  in  the  city  of  Kewaunee, 
which  tract  was  bounded  on  the  south  by  an  east  and  west 
street  called  Ellis  street    In  March,  1880,  the  plaintiff  suf- 
fered the  loss  by  fire  of  a  small  machine  shop  which  he  oper- 
ated in  the  city  of  Kewaunee  and  contemplated  leaving  the 
city,  but  the  citizens,  being  desirous  of  keeping  the  industry 
in  the  city,  circulated  a  subscription  paper  and  raised  several 
hundred  dollars  to  enable  him  to  build  a  new  shop,  and  the 
defendant  proposed  to  donate  to  the  plaintiff  a  small  strip  of 
land  from  said  lot  4  on  which  to  build  the  new  shop.     The 
plaintiff  concluded  to  accept  the  proposals,  and  in  April, 
1880,  the  plaintiff  and  defendant,  with  others,  went  to  the 
proposed  site  to  stake  out  the  lines  of  the  parcel  to  be  donated. 
The  plaintiff  claims  that  the  defendant  at  this  time  staked 
out  a  parcel  commencing  in  the  center  of  Ellis  street  fifty- 
eight  feet  west  of  a  certain  meander  post,  running  north  to 
a  point  160  feet  north  of  the  north  line  of  Ellis  street;  thenoe 
east  to  the  lake;  thence  south,  along  the  lake,  to  the  center 
line  of  Ellis  street;  and  thence  west  to  the  place  of  b^inning. 
On  the  other  hand  the  defendant  claims  that  the  boundary 
agreed  on  commenced  only  twenty-nine  feet  west  of  the  mean- 
der post  and  ran  north  only  125  feet  from  the  north  line  of 
Ellis  street.    The  strips  on  the  west  and  north  lying  between 
the  two  disputed  lines  are  the  parcels  in  controversy.     The 
situation  will  more  plainly  appear  by  reference  to  the  map 
on  page  111. 

The  plaintiff  immediately  constructed  a  shop  as  indicated 
on  the  map  which  he  has  used  ever  since.  No  deed  was  ex- 
ecuted at  the  time.  The  plaintiff  claims  that  he  has  adversely 
occupied  the  disputed  strips  for  yard  purposes  and  for  piling 
materials.  The  defendant  does  not  deny  that  the  plaintiff 
has  used  much  of  the  disputed  territory  for  yard  and  piling 
purposes,  but  claims  that  such  use  was  permissive  only,  and 
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not  exclusive  or  adverse.  A  roadway  which  has  been  used 
for  many  years  by  all  who  desire  to  use  it  exists  west  and 
north  of  the  plaintiff's  building  as  indicated  on  tb^  map. 
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Other  facta  appearing  in  tbe  evidence  will  be  stated  in  the 
opinion. 

An  advisory  verdict  was  taken,  which  was  subsequently 
adopted  by  the  court  with  some  modifications  and  additions 
in  its  findings.  By  these  findings  the  claims  of  the  plaintiff 
as  to  the  location  of  the  original  lines  were  found  to  be  es^ 
tablished,  and  it  was  further  found  that  the  plaintiff  had  ad- 
versely occupied  the  disputed  strips  on  the  west  and  north,, 
except  where  the  same  were  encroached  on  by  the  roadway 
shown  on  the  map,  for  more  than  twenty  years  prior  to  the 
commencement  of  the  action.  Judgment  establishing  the 
title  of  the  plaintiff  to  the  land  so  adversely  occupied  was 
entered  by  the  court  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Geo.  W.  Wing,  at- 
torney, and  Wigman,  Martin  &  Martin,  of  counsel,  and  oral 
argument  by  P.  H.  Martin. 

For  the  respondent  there  was  a  brief  by  0.  H.  Bruemmer, 
attorney,  and  L.  /.  Nash,  of  counsel,  and  oral  argument  by 
Mr.  Nash. 

WiNSLOw,  C.  J.  We  have  carefully  examined  the  evi- 
dence and  find  no  good  ground  for  disturbing  any  of  the 
findings  of  fact  which  were  in  dispute  upon  the  trial  con- 
cerning the  location  of  the  lines  of  the  original  gift  or  the 
character  and  extent  of  the  plaintiff's  possession  since  April, 
1880. 

A  serious  question  arises,  however,  as  to  the  l^al  effect  of 
certain  facts  found  by  the  court  upon  the  plaintiff's  claim  of 
continuous  adverse  possession.  These  facts  were  not  referred 
to  in  the  preliminary  statement  of  the  case,  but  will  now  be 
stated.  In  the  latter  part  of  1883  one  Janda  bought  a  half 
interest  in  the  property  and  business  of  the  firm,  and  a  part- 
nership was  formed  known  as  Hamachek  &  Janda,  which  con- 
ducted the  business  until  some  time  in  1886,  when  Janda 
sold  and  conveyed  his  interest  back  to  Hamachek,  since  which 
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time  Hamaeheh  has  operated  the  business  alone.    At  the  time 
this  partnership  was  formed  no  deed  had  been  executed  by 
DucaU  to  Hanuschek,  and  Janda  did  not  know  where  the 
lines  were  nor  where  Hamaeheh  claimed  they  were.     In 
Jime^  1885,  Janda  made  application  to  Duvall  for  a  con- 
vejanoe,  and  Duvall  caused  a  survey  to  be  made  of  the  prem- 
ises and  the  lines  run  according  to  his  version  of  the  original 
agreement,  and  executed  a  warranty  deed  thereof  running  to 
both  partners  and  delivered  it  to  Janda.    At  this  time  Hama- 
cheJc  was  not  in  Kewaunee,  and  knew  nothing  of  the  execu- 
tion of  the  deed  until  a  few  days  later,  when  he  returned  and 
was  shown  the  deed  by  Janda.     The  deed  was  recorded,  but 
Hamachek  immediately  protested  to  Duvall  that  it  did  not 
convey  all  the  land  agreed,  and  renewed  these  protests  from 
time  to  time  during  the  continuance  of  the  partnership  and 
afterwards.    The  court  found,  however,  that  it  was  not  proven 
by  preponderance  of  the  evidence  that  Janda  knew  that  the 
deed  did  not  describe  all  the  land  which  Duvall  promised  to 
convey,  or  that  he  knew  that  the  firm  was  claiming  to  hold 
adversely  any  land  outside  of  the  calls  of  the  deed.     The 
court  also  found  that  in  1886  or  1887  Janda  retired  from 
the  firm,  conveying  the  firm  property  to  Ha/nuichek  by  bill 
of  sale  and  deed,  which  deed  described  only  the  same  property 
as  that  described  in  DuvaWa  deed,  but  that  he  intended  to 
convey  by  these  instruments  all  the  partnership  property  and 
assets  of  which  he  had  any  knowledge,  although  no  evidence 
shows  that  he  intended  to  transfer  any  right  or  interest  in 
any  land  not  included  in  the  description  in  the  Duvall  deed. 
The  court  further  found  that  the  continuous  and  exclusive 
possession  and  use  of  the  whole  tract  lying  east  of  the  trav- 
eled roadway  was  held  by  Hamaeheh  down  to  the  time  when 
the  partnership  was  formed,  by  the  firm  during  the  existence 
of  the  partnership,  and  by  the  plaintiff  since  its  dissolution, 
and  that  plaintiff's  holding  had  been  open  and  adverse  to 
the  defendant  at  all  times  since  April  20,  1880.     It  seems 
You  185-8 
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somewliat  surprising  that  Janda  should  not  have  known  of 
the  extent  of  the  claim  nor  of  Hamacheh's  dissatisfaction 
with  the  Duvall  deed,  nor  yet  of  the  protests  to  DuvaU  of 
the  insufficiency  of  the  deed ;  nevertheless  the  findings  of  the 
court  are  based  upon  sufficient  evidence  and  the  facts  in  them- 
selves are  not  incredible,  hence  we  must  accept  them.  As 
this  action  wbb  commenced  in  August,  1905,  and  the  part- 
nership holding  did  not  terminate  until  some  time  in  1886  or 
1887,  it  is  evident  that  if  the  possession  of  the  land  was  not 
in  a  legal  sense  adverse  during  the  existence  of  the  partner- 
ship the  plaintiff  cannot  recover,  because  there  had  not  been 
twenty  years'  continuous  adverse  possession  at  the  time  the 
action  was  commenced.  So  the  important  question  is  pre- 
sented  whether  the  fact  that  Janda  did  not  know  of  the  ad- 
verse claim,  and  made  no  claim  himself  beyond  the  calls  of 
the  deed  of  1885,  operated  to  deprive  the  holding  of  the  firm 
of  its  hostile  and  adverse  character  and  thus  interrupted  the 
running  of  the  statute  of  limitations. 

There  was  no  change  of  the  physical  possession  during 
the  firm  occupancy  nor  in  its  exclusive  character.  The  de- 
fendant did  not  retake  possession  nor  w^as  there  any  acknowl- 
edgment of  his  right  to  do  so,  unless  the  acts  of  Janda  and 
the  reception  of  the  deed  can  be  so  construed.  Hamacheh'a 
possession  from  its  inception  in  1880  was  hostile,  exclusive, 
and  under  claim  of  right  The  fact  that  the  strips  were  not 
included  within  the  calls  of  the  deed  of  1885  does  not  of  it- 
self deprive  his  holding  of  its  adverse  character.  Oilma^v 
V.  Brown,  115  Wis.  1,  91  K  W.  227.  Continuous  and  ex- 
clusive possession  for  the  statutory  period  raises  the  presump- 
tion that  the  possession  was  adverse  and  perfects  the  title  in 
the  possessor,  unless  the  other  party  affirmatively  shows  that 
for  a  part  of  the  time  at  least  the  possession  was  not  in  fact 
adverse.  Illinois  8.  Co.  v.  JeJca,  119  Wis.  122,  95  K  W.  97. 
Was  the  adverse  holding  interrupted  during  the  existence 
of  the  partnership  by  the  fact  that  Janda  made  no  claim 
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and  was  ignorant  of  HamacheJc's  claim?  ^o  authorities 
TVBre  cited  to  us  by  counsel  on  this  exact  question  nor  have 
we  found  any.  This  is  not  a  case  where  the  possession  was 
mixed,  the  holder  of  the  record  title  being  in  possession 
of  a  part,  nor  is  it  a  case  where  there  has  been  a  running 
contest  for  possession  between  the  title  holder  and  the 
daimant.  Diwall  has  never  been  in  actual  possession  of 
the  strips  since  April,  1880,  and,  on  the  other  hand,  Hama- 
chek  has  been  in  actual  hostile  possession  during  the  whole 
time — as  well  during  the  existence  of  the  partnership  as 
(luring  the  balance  of  the  time,  for  a  tenant  in  common  has 
the  possession  of  no  particular  part,  but  he  has  the  entire 
possession  as  well  of  every  part  as  of  the  whole.  Buswell, 
Lim.  &  Adv.  Pos.  §  296.  Under  sec.  4207,  Stats.  (1898), 
DuvaU  manifestly  could  maintain  no  action  for  the  recovery 
of  the  land  at  the  time  this  action  was  commenced  because 
he  had  not  been  seised  or  possessed  of  the  premises  at  any 
time  within  the  preceding  twenty  years.  As  between  Hama- 
chek  and  DuvaU,  we  cannot  see  in  principle  how  it  can  be 
said  that  there  has  ever  been  any  interruption  of  Hamachek's 
exclusive  and  hostile  possession  or  a  moment's  time  when 
Duvall  recovered  his  possession  either  actually  or  in  legal 
eflFect 

Two  further  contentions  remain  to  be  considered.  It  ap- 
pears that  no  lands  were  assessed  to  HamacheJc  prior  to  1885, 
and  that  Duvall  paid  the  taxes  on  the  whole  of  government 
lot  4  during  the  years  from  1880  to  1885.  It  further  ap- 
pears that  after  the  recording  of  the  deed  in  1885  the  tract 
described  in  the  deed  was  assessed  to  Hamachek  and  he  paid 
taxes  upon  that  description  alone,  while  Duvall  paid  the 
taxes  assessed  on  the  balance  of  the  government  lot.  These 
facts  are  urged  as  persuasive  indications  that  HamacheVs 
holding  was  not  hostile.  The  fact  that  the  claimant  fails  to 
pay  taxes  upon  the  land  adversely  claimed  is  a  fact  to  be  con- 
sidered  in  judging  of  the  character  of  the  possession,  but 
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it  is  by  no  means  conclusive.  It  may  be  satisfactorily  ex- 
plained. Hamachek  testified  that  when,  during  the  years 
from  1880  to  1885,  he  frequently  asked  Duvall  for  a  deed, 
Duvall  would  say,  "When  I  get  the  land  platted  you  will 
get  your  deed;*'  and  when  plaintiff  still  insisted,  "I  am 
not  bothering  you.  T  am  paying  taxes  on  there.  Can't  you 
be  satisfied  ?"  Hamachek  further  testified  that  after  1885  he 
paid  all  the  taxes  that  the  assessor  asked  for,  and  thought 
he  was  paying  all  his  taxes.  The  court  deemed  lliat  under 
the  circumstances  his  nonpayment  of  taxes  was  not  fatally 
inconsistent  with  his  adverse  claim  of  ownership,  and  we 
cannot  say  that  the  conclusion  is  unwarranted. 

An  error  is  claimed  in  the  exclusion  of  evidence.  It  ap- 
pears that  on  the  19th  of  March,  1880,  an.  article  was  pub- 
lished in  a  Kewaunee  newspaper  giving  an  account  of  Du- 
valVs  proposed  donation  and  describing  the  lot  to  be  donated 
as  a  tract  70  feet  by  125.  The  defendant  attempted  to 
prove  the  publication  of  this  article,  but  on  objection  it  was 
excluded.  The  ruling  was  clearly  right.  At  the  time  of  the 
publication  of  the  article  Ham>achek  had  not  gone  into  pos- 
session of  the  land  or  even  accepted  the  proposition.  The 
newspaper  statement  was  the  purest  hearsay  so  far  as  he 
was  concerned,  and  in  no  way  could  be  considered  as  affect- 
ing his  rights. 

By  the  Court. — Judgment  afiirmed. 


10]  JAInTUARY  term,  1908.  117 

Schmitt  V.  Hamilton  Mfg.  Co.  135  Wis.  117. 


ScHMiTT,  by  guardian  ad  litem.  Respondent,  vs.  Hamiltozt 
MAiruFACTUBiNG  CoMPANY,  Appellant 

February  22— March  10,  1908. 

Matter  and  eervant:  Assumption  of  risk:  Evidence:  SufUciency:  Env- 
ployed s  negligence:  Waiver  of  technical  exceptions. 

L  An  employee  assumes  the  risk  of  those  perils  which  obviously 
attend  the  conduct  of  his  work  with  its  usual  accompaniments 
and  Incidents,  and  a  jury  is  not  at  liberty  to  credit  his  state- 
ment of  ignorance  of  those  facts  which  are  obvious  to  his  senses 
or  of  those  perils  which  are  at  ouce  apparent  upon  the  applica- 
tion of  such  reason  and  intelligence  as  he  has. 

2.  In  an  action  by  plain tifP  to  recover  damages  for  injuries  to  his 
hand,  caused  by  coming  in  contact  with  the  revolving  knives 
of  a  wood-shaping  machine,  the  evidence  as  to  whether  plaintiff 
so  completely  knew  and  understood  the  risk  that  he  assumed  it, 
and  whether  his  act  in  placing  his  hands  so  that  an  accidental 
slip  might  produce  oontact  with  the  knives  was  negligent,  is 
examined,  and,  taken  in  connection  with  the  positive  assurance 
from  defendant's  foreman  that  there  was  no  danger  and  that 
Uie  knives  were  so  set  that  plaintiff's  hands  would  not  come  in 
oontact  with  them,  is  held  to  justify  the  finding  of  the  jury  in 
favor  of  plaintiff. 

8.  An  employer  who  misleads  his  employee  into  a  disbelief  in  ex- 
isting perils  incident  to  the  employment,  of  which  the  employer 
had  knowledge,  and  then  exposes  him  to  them  under  such  de- 
lusion of  safety,  is  gruilty  of  a  much  plainer  failure  of  duty  to 
him  than  any  mere  omission  of  warnings  or  instructions,  and 
such  conduct  will  suffice  to  support  a  jury's  finding  of  employ- 
er's negligence. 

4.  Exceptions  reserved  on  technical  grounds  to  the  form  of  certain 
gaestlons  In  a  special  verdict  will  not  be  considered  on  appecd 
where  appellant's  counsel  requests  that  no  reversal  of  the  judg- 
ment be  had  on  such  grounds,  which  would  only  have  the  ef- 
fect to  impose  the  expense  of  another  trial,  and  with  but  little 
likelihood  that  the  correction  of  any  such  error  would  lead  to 
a  different  result. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kibwan,  Circuit  Judga     Affirmed, 
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The  plaintiff,  when  injured,  as  hereinafter  stated,  was 
nineteen  years  of  age,  well  educated,  intelligent,  having 
had  several  years  of  employment  which  brought  him  in  con- 
tact with  wood-working  machinery  of  various  kinds,  and 
fully  appreciated  that^  when  an  appliance  in  a  machine 
served  to  cut  or  shape  a  board  pressed  against  it,  it  would 
injure  his  fingers  if  they  got  to  the  spot  where  the  board  was 
operated  on.  He  knew  what  a  shaper  machine  was  for, 
namely,  to  form  or  shape  the  edge  of  a  board,  and  that  was 
accomplished  by  revolving  knives.  He  had  heard  that  such 
a  machine  was  dangerous,  and  had  been  reluctant  to  work 
upon  the  machine  in  question  at  the  only  time  when  em- 
ployed to  do  so  by  himself  for  that  reason,  but  claimed  that 
he  was  induced  to  do  so  by  the  assurance  that  the  knives 
which  trimmed  the  edges  of  the  board  were  all  below  tiie 
upper  surface  of  that  board  so  that  his  hands^  being  on  top 
of  the  board,  could  not  be  injured.  He  testified  that  he  had 
never  observed  the  mechanism  of  the  shaper  or  the  place  or 
arrangement  of  the  knives  when  they  were  stationary  so  that 
he  could  see  them.  On  May  25,  1896,  he  was  called  on  to 
aid  his  boss  in  propelling  through  the  shaper  a  four-foot-wide 
lx)ard,  seven  eighths  of  an  inch  thick,  in  order  to  shape  tlio 
edge  thereof.  This  was  done  by  a  pair  of  revolving  knives 
resembling  chisels,  projecting  horizontally  from  the  circular 
head  of  a  vertical  spindle  about  three  inches  in  diameter, 
which  revolved  above  the  surface  of  a  plane  table  on  which 
the  board  was  pushed.  They  revolved  at  the  velocity  of 
6,500  revolutions  a  minute,  so  that  the  knives  as  such  were 
not  perceptible,  but  appeared  as  a  bright  rim  or  blur  around 
the  outside  of  the  head  of  the  spindle.  As  matter  of  fact 
these  knives  were  over  two  inches  wide,  and  only  the  lower 
portion  of  them  was  used  in  giving  the  shape  to  the  board's 
edge;  the  upper  portion  of  them,  which  was  more  protrusive, 
being  above  the  upper  surface  of  the  board  and  protruded 
inward  over  the  edge  some  three  quarters  of  an  inch.     The 
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plaintifPs  duty  was  to  place  his  hands  upon  the  upper  sur- 
face of  this  boaird  and  push  it  forward  so  that  the  right  side 
of  it  passed  along  these  knives.     Considerable  exertion  of 
force  was  necessary  to  propel  it.     The  board,  about  seven 
feet  long,  had  been  propelled  so  far  that  all  except  the  last 
seven  or  eight  inches  had  been  shaped,  at  which  time  the 
plaintifPs  right  hand  slipped  and  was  thrust  against  the  re- 
volving knives,  a  movement  of  two  or  three  inches  being  suf- 
ficient.    The  hand  waa  badly  mangled.    The  jury  found  by 
special  verdict  (1)  that  the  fact  that  the  knives  extended 
above  the  upper  surface  of  the  board  made  the  work  which 
plaintiff  was  then  doing  dangerous  to  a  person  of  his  age, 
experience,  discretion,  and  judgment;  (2)  that  he  did  not 
know  that  the  knives  so  extended  before  he  was  injured; 
(3)  that  the  exercise  of  ordinary  care  on  his  part  would  not 
have  disclosed  to  him  before  he  was  injured  the  fact  that 
the  knives  so  extended  above  the  face  of  the  board ;  (4)  that 
defendant  failed  to  warn  or  instruct  plaintiff  as  to  the  dan- 
ger incident  to  his  work  at  the  machine  arising  from  the  ex- 
tension of  the  knives  aforesaid;  (5)  that  by  such  failure  to 
warn  defendant  was  guilty  of  negligence;  (6)  that  the  in- 
jury was  the  natural  and  probable  consequence  of  such  negli- 
gence ;  (7)  that  defendant  in  the  exercise  of  ordinary  intel- 
ligence and  prudence  under  the  circumstances   ought  rea- 
sonably  to  have   foreseen  that   such   negligence  would  be 
likely  to  result  in  personal  injury  to  the  plaintiff;  (8)  that 
the  plaintiff  was  not  guilty  of  any  failure  to  exercise  ordi- 
nary care  which  contributed  to  causing  injury ;  and  (9)  dam- 
ages $3,000.     Due  motions  for  the  direction  of  a  verdict 
for   defendant,   for  judgment   notwithstanding  the  verdict 
on   the  undisputed  evidence,   and  for  the  reversal   of  the 
answers  to  the  several  questions,  and  judgment  on  the  ver- 
dict so  modified,  were  duly  made  and  overruled,  and  judg- 
ment rendered  for  the  plaintiff  for  the  damages  found,  from 
which  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  signed  by  Roemer  £ 
Aarons,  attorneys,  and  a  separate  brief  by  Nash  <&  Nash,  of 
counsel,  and  the  cause  was  argued  orally  by  L.  J.  Nash  and 
/.  M.  Niveru 

For  the  respondent  there  was  a  brief  by  Wigman,  Martin 
Jk  Martin,  aad  oral  argument  by  P.  H.  Martin. 

Dodge,  J.  The  principal  contention  on  appellant's  part 
is  that  contributory  negligence  so  conclusively  appears  from 
the  evidence  that  the  trial  court  should  have  directed  a  ver- 
dict in  defendant's  favor.  Hardly  any  rule  is  more  firmly 
established  by  judicial  decision  in  this  state  than  that  an 
employee  assumes  the  risks  of  those  perils  which  obviously 
attend  the  conduct  of  his  work  with  its  usual  accompani- 
ments and  incidents,  and  that  a  jury  is  not  at  liberty  to 
credit  his  statement  of  ignorance  of  those  facts  which  arc 
obvious  to  his  senses  or  of  the  perils  which  are  at  once  appar- 
ent upon  the  application  of  such  reason  and  intelligence  as 
he  has.  Hazen  v.  West  Superior  L.  Co.  91  Wis.  208,  64 
N.  W.  857 ;  Both  v.  8.  E.  Barrett  Mfg.  Co.  96  Wis.  615,  71 
K  W.  1034 ;  Larson  v.  Kna^p  &  Stout  Co.  Co.  98  Wis.  178, 
73  T?".  W.  992 ;  Bigelow  v.  Dardelson,  102  Wis.  470,  78  N.  W. 
599 ;  Oossens  v.  Mattoon  Mfg.  Co.  104  Wis.  406,  80  K  W. 
589 ;  Helmke  v.  Thilmany,  107  Wis.  216,  83  N.  W.  360 ; 
Oroth  V.  Thomann,  110  Wis.  488,  86  K  W.  178 ;  Upthegrove 
V.  Jones  &  A.  C.  Co.  118  Wis.  673,  96  K  W.  385;  Gardner 
V.  Paine  L.  Co.  123  Wis.  338,  101  K  W.  700.  Accordingly 
this  rule  has  been  applied  in  the  foregoing  cases  to  charge 
an  employee  with  knowledge  of  the  existence  of  a  saw  or 
knife  when  his  employment  consists  in  feeding  some  sub- 
stance against  such  saw  or  knife  to  be  trimmed  or  cut, 
and  to  charge  him  with  apprehension  of  the  likelihood  of 
injury  in  case  any  part  of  his  person  comes  in  contact  with. 
such  saw  or  knife ;  also  to  charge  him  with  knowledge  liat 
when  substances  on  which  he  works  are  fed  into  rollers 
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there  is  a  peril  that  such  rollers  will  engage  his  hands  or 
clothing  if  lie  permits  contact  therewith.  So  it  is  difficult 
to  avert  the  conclusion  that  this  plaintiff,  when  he  was  em- 
ployed to  press  a  board  against  the  revolving  spindle  in 
order  that  the  edge  of  said  board  might  be  trimmed,  was 
chargeable  with  knowledge  that  at  the  point  of  trimming 
there  existed  a  knife^  and  that  if  his  hand  reached  the  point 
of  contact  with  such  knife  it  would  be  injured;  probably, 
too,  the  proposition  is  supported  that  he  must  have  con- 
templated that  in  the  application  of  force  to  that  board  his 
hands  were  liable  to  make  erratic  or  excessive  motions  and 
might  thereby  be  unintentionally  brought  to  such  point  of 
contact  Indeed,  he  practically  admits  a  conscious  knowl- 
edge of  all  such  facts  but  for  the  misleading  information 
from  his  superior  to  which  we  shall  hereafter  advert  So 
far  as  the  situation  is  governed  by  what  was  merely  ap- 
parent or  inferable  it  would  be  hard  to  distinguish  his 
case  from  Hazen  v.  West  Superior  L.  Co.,  supra;  Roth  v. 
8.  E.  Bcurrelt  Mfg.  Co.,  supra;  Larson  v.  Knapp  <6.  Stout 
Co.  Co.,  supra;  or  Oroth  v.  Thomann,  supra. 

This  case,  however,  is  claimed  by  respondent  to  be  dis- 
tinguished from  the  cases  and  the  rule  above  referred  to,  in 
that  plaintiff  was  misled  by  positive  statement  from  his 
employer  into  the  belief,  first,  that  the  knife  or  knives  were 
not  in  such  a  position  that  his  hands,  either  when  upon  the 
board  forcing  it  along,  or  in  any  position  likely  to  be  reached 
by  slip  or  other  excessive  motion,  could  come  in  contact  with 
them;  and  that,  by  reason  of  the  location  of  those  knives, 
there  did  not  exist  the  peril  from  which  he  suffered.  The 
question  presented  is  whether  his  testimony  to  this  state  of 
ignorance  is  credible.  His  testimony  is  that  on  the  only  occa- 
sion when  he  was  called  to  work  upon  this  planer  he  evinced 
reluctance,  having  heard  that  planers  were  dangerous ;  that 
the  foreman  of  the  shop  then  said  to  him,  substantially, 
"There  is  no  danger;  the  knives  which  trim  the  board  are 
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wholly  below  its  upper  surface,  and  there  is  no  danger  of 
getting  your  hands  in  contact  with  them ;"  that  it  was  true 
that  the  knives  then  in  use  were  wholly  below  the  surface  of 
the  board;  that  when  he  was  called  upon  to  work  at  the 
planer  on  the  occasion  of  his  injury  he  had  no  reason  to  sup- 
pose that  a  different  condition  existed  and  that  he  could  not 
see  the  position  of  the  knives  owing  to  their  very  rapid  rev- 
olution. We  cannot  reject  the  undisputed  evidence  as  to 
the  statement  in  fact  made  to  him,  nor  do  we  feel,  after  due 
consideration,  that  we  must  discredit  his  statement  that^  in 
his  ignorance  as  to  the  details  of  the  mechanism  of  the  ma- 
chine, he  having  never  seen  it  when  stationary,  he  fully  be- 
lieved the  accompanying  assurance  of  freedom  from  danger. 
The  further  statement  is  perhaps  the  one  most  assailed,  that 
he  did  not  know  that  the  knives,  on  the  later  occasion  when 
injured,  extended  some  three  quarters  of  an  inch  above  the 
top  surface  of  the  board  and  one  half  or  three  quarters  of  an 
inch  inward  from  the  edge  of  the  board  toward  his  fingers. 
A  study  of  the  appliance  shows  that,  could  he  have  seen  this 
machine  when  the  knives  were  stationary,  with  each  of  them 
as  a  separate  entity  apparent  to  his  sight,  these  facts  must 
have  been  known,  yet,  when  we  remember  that  the  two  knives 
fitted  into  the  revolving  head  turned  6,500  times  a  minute, 
we  think  it  by  no  means  incredible,  as  stated,  that  there  was 
nothing  visible  outside  of  the  circumference  of  the  three-inch 
revolving  head  but  a  confused  bright  rim  or  blur,  and  that, 
too,  involved  in  the  shavings  which  the  knife  cut  from  the 
board,  so  that  it  was  not  obvious  even  to  trained  observation 
that  the  machine  was  at  that  time  equipped  with  a  knife 
which  did  rise  above  the  level  of  the  board  and  did  pro- 
trude within  its  surface.  Nor  can  we  say  that  a  jury  might 
not  credit  his  assertion,  in  view  of  his  limited  familiarity 
with  machinery,  that  be  believed  the  assurance  of  his  foreman 
that  knives  revolving  below  the  surface  of  the  board  were 
free  from  peril  to  one  performing  such  work  as  that  ini- 
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posed  upon  hinu  It  was  this  positive  assurance  from  oiio 
whom  plaintiff  -might  assume  to  hare  accurate  knowledge, 
and  which  might  well  serve  to  divert  him  from  the  other- 
wise rational  inferences,  which  distinguishes  the  situation 
from  those  considered  in  the  above-cited  cases,  and  which 
we  think,  and  conclude,  made  it  possible  for  reasonable 
minds  to  differ  upon  the  question  whether  he  so  completely 
knew  or  understood  the  risk  that  he  assumed  it,  and  whether 
his  act  in  placing  his  hands  so  that  an  accidental  slip  might 
reach  contact  with  the  knives  was  n^ligent.  We  therefore 
do  not  feel  at  liberty  to  set  aside  the  finding  of  the  jury  on 
those  questions. 

The  finding  of  defendant's  negligence  is  not  seriously  at- 
tacked and  needs  little  discussion.  If  defendant  misled 
plaintiff  into  a  disbelief  in  existing  perils  of  which  it  had 
knowledge  and  then  exposed  him  to  them  under  such  delu- 
sion of  safety,  it  is  of  course  a  much  plainer  failure  of  duty 
to  him  than  any  mere  omission  of  warning  or  instruction. 
Such  conduct  on  defendant's  part  is,  as  we  have  seen,  estab- 
lished by  at  least  some  credible  evidence  and  would  suffice 
to  support  the  jury's  finding  of  negligence. 

Exceptions  were  reserved  to  the  form  of  certain  questions, 
but  appellant's  counsel,  with  commendable  fairness  and  can- 
dor, requests  that  no  reversal  of  the  judgment  be  had  on 
such  technical  grounds,  with  the  effect  merely  to  impose  the 
expense  of  another  trial  on  both  parties  and  with  but  little 
likelihood  that  the  correction  of  any  such  error  could  lead 
to  a  different  verdict.  We  therefore  refrain  from  discussiou 
of  errors  assigned  thereon. 

By  the  Court, — Judgment  afiirmed. 
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Bleseb^  Appellant,  vs.  Stedl  and  another,  Respondents. 

February  22— March  10,  1908. 

Evidence:  Bufflciency:  Principai  and  agent:  Accepting  payments  be- 
fore maturity, 

1.  In  an  action  to  foreclose  a  mortgage  given  to  secure  a  note,  de- 

fended on  the  ground  of  payment  to  mortgagee's  agent,  the  evi- 
denoe  is  held  sufficient  to  sustain  the  finding  of  the  trial  court 
that  plaintiff  had  authorized  his  agent  who  negotiated  the  loan 
for  which  the  note  was  given  to  receive  pajonents  thereon. 

2.  While  authority  to  an  agent  to  receive  payment  of  a  note  does 

not  include  authority  to  mature  such  note  hy  receiving  payment 
before  due,  it  does  include  authority  to  accept  payment  before 
due  to  be  applied  as  of  the  time  of  maturity. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Ktewan,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  the  foreclosure  of  a  mortgage  given 
to  secure  the  following  note : 

"Manitowoc,  Wis.,  Dec.  12th,  1900. 
"Two  years  after  date,  for  value  received,  I  promise  to 
pay  Peter  Bleser  or  order  the  sum  of  six  hundred  fifty 
($650.00)  dollars  with  interest  thereon  at  the  rate  of  4f  per 
cent,  per  annum,  payable  annually.  Both  interest  and  prin- 
cipal payable  at  J.  P.  Nolan's  office,  Manitowoc,  Wis.  This 
note  is  secured  by  real-estate  mortgage  bearing  even  date 

herewith.  ,,_  ^  _, 

Lawrence  X  Stedl. 

mark 

"In  presence  of  P.  A.  Kornely. 

"Due  Dec.  12th,  1902.  Sums  of  not  less  than  $100.00 
may  be  paid  off  at  the  end  of  each  year  before  due." 

The  note  bears  indorsements  for  the  interest  for  each 
year  up  to  December  12,  1905.  Some  of  these  indorsements 
are  undated,  and  some  are  dated  at  times  subsequent  to  the 
time  when  the  interest  became  due.  The  following  indorse- 
ment also  appears:  "Feb.  21,  1906,  paid  on  the  within  noto 
$250  on  principal  and  $2.22  interest  on  said  $250.00  to 
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date.  P.  G.  Bleser/*  There  was  evidence  in  behalf  of 
the  defendant  to  the  effect  that  at  the  time  the  note  and 
mortgage  were  given  the  defendant  made  inquiry  of  the 
plaintiff  as  to  where  ai^d  to  whom  he  could  make  payments 
on  the  note^  and  that  the  plaintiff  then  informed  him  that 
he  could  pay  the  money  to  J.  P.  Nolan,  plaintiff's  agent, 
and  that  the  plaintiff  would  get  the  money  from  Nolan. 
Xolan  kept  a  real  estate,  insurance,  and  loan  office.  The 
loan  was  negotiated  by  him  for  plaintiff,  and  the  note  and 
the  mortgage  were  executed  in  his  office  and  in  his  presence. 
Defendant  alleged  payment  of  the  note,  and  introduced  re- 
ceipts showing  payment  of  $400  on  the  principal  to  J.  P. 
!Jfolan  as  the  agent  of  the  plaintiff.  The  money  received  in 
these  payments  was  never  given  to  the  plaintiff  by  Nolan. 
The  other  defendants  are  the  wife  of  the  mortgagor  and  a 
subsequent  mortgagee.  The  court  found  that  the  payments 
on  the  principal  to  Nolan  had  been  made  to  him  as  the  agent 
of  the  plaintiff  duly  authorized  to  receive  payment  of  the 
principal  and  interest  on  the  note,  and  judgment  was  given 
in  defendants'  favor,  dismissing  the  complaint  and  award- 
ing defendants  their  taxable  costs.  This  is  an  appeal  from 
such  judgment 

A.  P.  Scheniarij  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Hougen  &  Brady, 
and  oral  argument  by  A.  L.  Hougen. 

SiEBEGKEB,  J.  The  oourt  found  that  plaintiff  authorized 
Xolan  to  receive  payment  of  the  principal  of  the  note  and  so 
informed  the  defendant  at  the  time  of  its  execution,  and 
that  Nolan,  under  such  authority,  received  pwurt  payments 
of  the  principal  of  the  note  on  December  7,  1901,  and  De^ 
cember  17,  1904,  amounting  to  $400.  Appellant  avers  that 
there  is  no  evidence  to  support  the  finding  that  he  so  author- 
ized Nolan  to  receive  these  payments.  He  contends  that  the 
evidence  bearing  on  the  authority  of  Nolan  to  act  for  him  is 
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clearly  restricted  to  the  payment  of  such  part  of  the  principal 
as  defendant  might  make  before  the  note  became  dua  This 
claim  is  contrary  to  the  testimony  of  the  defendant  Law- 
rence Stedl  and  the  witness  Douglas  Gallagher.  They  testify 
to  a  general  authority  of  Nolan  to  receive  payments  of  both 
principal  and  interest  on  the  note.  This  is  corroborated  by 
the  course  of  dealing  between  plaintiff  and  Nolan  through- 
out the  period  when  the  alleged  payments  were  made  on  the 
note.  It  appears  that  for  five  years  from  the  time  of  the 
execution  of  the  note  plaintiff  dealt  only  with  Nolan  in  re- 
spect to  payments,  and  that  plaintiff  received  interest  from 
Nolan  which  was  paid  at  times  other  than  when  due.  His 
course  of  dealing  with  this  note  harmonizes  with  the  idea 
that  defendant  was  to  pay  the  sums  due  on  the  note  to  No- 
lan as  plaintiff's  agent  We  deem  the  evidence  sufficient  to 
support  the  court's  finding  of  f  axst  on  this  point  of  the  case. 

But  it  is  argued  that  such  agency  of  Nolan  did  not  author- 
ize him  to  receive  payments  either  prior  to  or  subsequent  to 
the  due  date  of  the  note,  namely,  December  12th.  It  is  un- 
disputed that  $300  of  the  principal  was  paid  Nolan  on  De- 
cember 7,  1901.  Appellant  insists  that  the  reception  of 
this  payment  by  Nolan  in  no  way  is  binding  on  him,  under 
the  established  rule  that  authority  to  collect  a  note  does  not 
authorize  the  agent  to  receive  payment  until  it  is  due.  The 
cases  relied  upon  for  support  of  the  proposition  are  mainly 
of  the  class  wherein  the  collecting  agent  attempted  by  agree- 
ment with  the  maker  to  mature  the  paper  before  the  time  ex- 
pressed in  the  note  or  security,  and  received  payment  thereon 
of  principal  and  interest  as  of  the  time  it  was  so  matured. 
There  is  no  doubt  that  an  agency  to  collect  does  not  include 
authority  to  so  mature  a  paper.  The  instant  case  is  not  in 
this  class.  Nolan  did  not  attempt  to  change  the  note  or  the 
time  of  its  maturity,  but  four  days  before  it  was  due  re- 
ceived payment  of  part  of  the  principal,  with  the  interest 
on  the  whole  note  to  the  day  when  the  interest  became  dua 
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There  can  \)e  no  question  that  plaintiff  could  have  so  received 
die  principal  and  interest  with  the  understanding  that  pay- 
ment was  then  made  to  apply  on  the  note  as  of  the  time  it 
fell  dua  Such  payments  are  within  the  ordinary  and  com- 
mon course  of  dealing  in  the  conduct  of  this  class  of  business, 
und  we  perceive  no  good  grounds  against  conferring  au- 
thority on  an  agent  to  so  receive  them.  The  question  then 
is:  Did  IN'olan's  agency  to  receive  payment  of  the  principal 
and  interest  on  this  note  authorize  him  to  accept  such  pay- 
ment four  days  before  the  day  it  fell  due.  It  appears  that  de- 
fendant was  unacquainted  with  plaintiff  and  transacted  the 
business  through  Mr.  Nolan,  that  he  inquired  of  plaintiff 
with  whom  he  was  to  deal  in  making  payments  of  the  sums 
due  on  the  note,  and  that  plaintiff  informed  him  that  he 
could  deal  with  Nolan,  who  was  acting  for  him  in  his  loaning 
transactions,  and  pay  the  money  to  him  as  plaintiff's  agent. 
*\s  stated,  plaintiff  had  no  communication  with  the  defend- 
ant concerning  the  payments  on  this  note  for  five  years  and 
over,  and  he  dealt  in  the  matter  wholly  with  Xolan.  Under 
these  circumstances  the  inference  that  Nolan's  agency  au- 
thorized him  to  deal  with  defendant  in  receiving  payments 
om  the  note  in  the  usual  manner  that  the  holder  of  notes 
conducts  such  business  is  a  proper  one.  Such  an  agency 
manifestly  includes  authority  to  receive  payment  of  the 
snms  paid  on  December  7th  and  December  I7th  to  apply 
(m  the  note  as  of  the  time  it  became  due,  and  the  trial  court's 
conclusion  to  this  effect  should  be  sustained. 
By  the  Court. — Judgment  aflSrmed. 


128         SUPREME  COURT  OF  WISCONSIN.     [Mab. 


Sheboygan  County  v.  Sheboygan  Falls,  135  Wis.  128. 


Sheboygan  County,  Respondent,  vs.  Town  of  Sheboygan 

Fai-ls,  Appellant. 

February  Z2— March  10,  1908. 
Support  of  pauper:  Bu^ciency  of  evidence. 

In  an  action  to  recover  money  paid  for  the  support  of  a  pauper  al* 
leged  to  have  a  legal  settlement  in  defendant  town,  there  being 
credible  evidence  to  support  the  finding  of  the  jury  that  the 
money  furnished  by  the  defendant  was  received  by  recipient 
as  a  pauper,  the  verdict  will  not  be  disturbed. 

Appeax  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan  county :  Michael  Kiewan,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Francis  Williams,  and  for  the  respondent  on  that  of  Ed- 
ward  Voigtj  district  attorney. 

Kbbwin,  J.  The  town  of  Plymouth,  in  this  state,  fur- 
nished aid  to  one  Christina  Bade  and  presented  a  bill  to  tho 
plaintiff,  which  was  paid.  The  plaintiff  then  brought  this 
action  against  the  defendant,  claiming  that  Christina  Bade 
was  a  pauper  of  defendant  town.  The  case  was  here  on 
former  appeal,  and  reversed  and  sent  back  for  a  new  trial  on 
the  ground  that  all  the  issues  had  not  been  passed  upon  by 
the  jury.  8heboyga/n  Co.  v.  Sheboygan  FaUs,  130  Wis.  93, 
109  N.  W.  1030.  A  special  verdict  was  returned  on  the  last 
trial  below  and  all  the  issues  found  by  the  jury  in  favor  of 
the  plaintiff,  and  the  only  question  before  us  upon  this  ap- 
peal is  whether  the  verdict  is  supported  by  the  evidence. 

The  rule  is  well  established  in  this  court  that  if  there 
is  any  credible  evidence  to  support  a  verdict  it  cannot  be  dis- 
turbed. After  a  careful  examination  of  the  evidence  we 
cannot  say  that  the  verdict  is  unsupported  by  the  evidence* 
Therefore  the  judgment  must  be  affirmed. 

By  the  Court. — The  judgment  is  affirmed. 
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Nichols,  Respondent,  vs.  Jung  Shob  Company,  Appellant. 

February  22— March  10,  1908. 

Landlord  and  tenant:  Private  way:  Invitee:  Evidence:  Sufflciency: 

Contributory  negligence. 

1.  In  an  action  for  Injuries  sustained  by  falling  down  a  basement 

stairway  while  using  an  adjoining  private  way  leading  from 
premises  leased  by  defendant  to  plaintiff,  the  evidence  is  held 
sufficient  to  support  a  special  finding  that  plaintiff  used  the  way 
as  the  express  invitee  of  defendant 

2.  Whether  plaintiff  was  guilty  of  contributory  negligence  In  fall- 

ing down  a  basement  stairway  while  using  an  adjoining  private 
way  on  a  dark,  rainy  night  is  for  the  jury,  and  the  evidence  in 
this  case  is  held  sufficient  to  support  the  special  finding  of  no 
contributory  negligence. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kibwan,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Francis  Willimns,  and  for  the  respondent  on  that  of 
A.  C.  PrescotL 

Timlin,  J.  The  plaintiff  was  a  tenant  of  the  defendant 
corporation  and  sustained  injuries  by  falling  into  a  basement 
stairway  on  a  dark  night  while  leaving  his  leased  residence 
on  some  ordinary  errand  by  a  private  way  extending  along 
the  south  side  of  the  defendant's  store  and  warehouse  from 
the  west  line  of  plaintifE^s  leased  premises  east  to  North 
Eighth  street  in  the  city  of  Sheboygan.  The  jury  returned 
a  si)ecial  verdict  finding,  among  other  things,  that  the  de- 
fendant by  its  secretary,  Otto  Jung,  for  the  purpose  of  con- 
tinuing the  mutual  relation  then  existing  between  defend- 
ant and  plaintiff  as  landlord  and  tenant^  did  invite  the 
plaintiff  to  use  as  a  way  of  travel  to  and  from  the  premises 
leased  to  him  by  defendant  the  open  space  extending  from 
east  to  west  along  the  south  side  of  defendant's  warehouse 
building  and  across  block  182  in  said  city.  It  was  also 
found  that  no  failure  on  the  plaintiff's  part  to  exercise  or- 
Tou  135  -  9 
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dinary  care  contributed  to  cause  the  injury  which  ho  sus- 
tained. These  two  findings  of  the  jury  are  challenged  as 
without  support  in  the  evidence. 

The  plaintiff  had  occupied  for  many  yeara  as  tenant  a 
certain  residence  fronting  south  on  a  public  street  and  north 
upon  an  alley.  It  was  nearer  and  more  convenient  for 
plaintiff  to  pass  from  the  rear  of  his  premises  to  the  al- 
ley on  the  north  and  he  was  accustomed  to  do  so.  The  de- 
fendant began  and  completed  the  erection  of  a  large  build- 
ing which  obstructed  plaintiff's  access  to  this  alley,  and 
some  remonstrance  on  the  part  of  the  plaintiff  and  discus- 
sion with  the  defendant's  officers  ensued.  The  defendant 
graded  a  strip  of  land  resembling  a  way  leading  from 
the  plaintiff's  premises  along  the  south  side  of  appellant's 
building  to  Eighth  street,  and  there  is  evidence  that  this 
way  or  strip  was  used  by  the  plaintiff  and  other  tenants 
of  the  defendant,  and  that  stairs  were  built  by  defendant 
from  the  rear  of  the  demised  premises  to  facilitate  the  use 
of  this  way.  In  this  way,  at  a  point  about  100  feet  east  of 
the  plaintiff's  residence,  the  appellant  built  a  stairway  lead- 
ing down  into  the  basement  of  its  building,  into  which  the 
plaintiff  fell  when  he  sustained  his  injuries.  The  president 
of  the  defendant  admitted  or  stated  to  several  persons  that 
this  way  was  made  for  the  convenience  of  the  plaintiff.  A 
short  time  before  he  sustained  his  injuries  the  plaintiff 
called  at  the  office  of  the  defendant  for  a  key  to  enable  him 
to  go  out  through  a  locked  gate  in  that  direction,  and  he  was 
told  by  the  secretary  of  the  defendant  that  it  was  just  as 
convenient  for  plaintiff  to  come  out  of  his  back  door  down 
his  back  steps  and  along  the  south  side  of  the  building.  Tho 
following  view  of  these  facts  and  circumstances  quoted 
from  respondent's  brief  seems  to  us  substantially  correct: 

"Perhaps  the  naked  words  of  Otto  Jung  that  it  was  ju3t 
as  handy  for  the  plaintiff  to  come  out  of  his  back  door,  do^Ti 
his  back  steps,  and  along  the  south  side  of  the  building  do 
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not  amount  to  an  invitation,  under  the  rule  in  Muench  v. 
Heinemann  [119  Wis.  441,  96  K  W.  800]  ;  but,  in  the 
light  of  all  the  facts  and  circumstances  surrounding  the 
parties,  the  words  become  an  unequivocal  invitation  to  use 
the  way  south  of  the  building.  The  new  way  was  not  of  the 
plaintiffs  seeking.  He  did  not  ask  for  it  He  did  not  need 
or  want  it.  The  appellant  closed  the  old  way  on  its  own 
motion  and  for  its  own  purposes,  and  in  exchange  invited 
the  plaintiff  to  use  the  new  way,  which  wias  just  as  conven- 
ient for  him,  and  if  he  did  not  want  to  accept  this  exchange 
of  private  ways  he  could  leave.  This  was  the  appellant's 
ultimatum.  The  plaintifP,  then,  at  the  time  he  sustained 
the  injuries,  was  using  this  way  south  of  the  appellant's 
building  as  its  express  invitee,  and  which  the  jury  properly 
so  found." 

With  reference  to  the  evidence  of  contributory  negligence 
the  case  is  a  dose  ona  On  a  dark,  rainy  night  the  plaintii! 
accompanied  his  daughter  along  this  means  of  exit,  carrying 
a  valise  in  one  hand  and  in  the  other  holding  an  umbrella 
over  himself  and  his  daughter.  His  daughter  also  helped 
hold  the  umbrella.  This  umbrella  was  carried  pretty  well 
in  front  of  them,  and  the  plaintiff  was  looking  down  to  see 
that  he  was  on  the  path,  and  he  thought  he  was  on  the  path, 
but  was  not  looking  ahead  in  the  direction  in  which  he  was 
going,  probably  on  account  of  the  wind  and  rain.  While 
walking  in  this  way  plaintiff  "stubbed  his  toe"  against  the 
west  wall  of  the  basement  stairway  and  fell  into  it. 

The  question  of  contributory  negligence  is  peculiarly  a 
question  for  the  jury.  Individual  experiences  are  so  variant 
and  individual  opinions  so  divergent  that  it  would  be  quite 
confusing  were  individual  judges  to  substitute  in  a  given  case 
their  notions  of  what  ordinarily  prudent  people  might  do  un- 
der similai*  circumstances  for  the  verdict  of  the  jury.  Only 
in  clear  cases  can  any  such  thing  be  done.  This  case  is  not 
so  clear.     We  think  there  was  evidence  from  which  the  jury 
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might  have  found  that  the  plaintiff  was  not  guilty  of  any 
want  of  ordinary  care. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Holman,  Respondent,  vs.  Mineral  Point  Zino  Company, 

Appellant. 

Felruary  22— March  10,  1908. 

Private  nuisance:  Acid  plant:  Location  and  nature  of  l)U8ine8s:  Mode 
of  operation:  Proximity  of  dwellings:  Pleading  convenient  loca^ 
tion:  Complaint:  Demurrer:  Comparative  injury. 

1.  The  erection  and  operation  of  a  sulphuric  acid  plant,  located  in 

close  proximity  to  plaintiff's  property,  which  plant  through  its 
smokestacks  and  otherwise  emits  deleterious  acids,  fumes,  va- 
pors, and  substances  injurious  to  plaintiff,  and  which  render 
her  dwelling  house,  situated  upon  said  property,  uninhabitable^ 
constitute  a  private  nuisance,  although  the  operation  of  such  a 
plant  is  not  in  itself  unlawful  nor  the  plant  per  se  a  nuisance. 

2.  The  question  of  nuisance  in  the  maintenance  of  any  business  de- 

pends not  only  upon  the  character  of  such  business,  but  also 
upon  its  proximity  to  the  dwellings,  business,  property,  or  oc- 
cupancy of  others. 
8.  Any  business,  though  in  Itself  lawful,  which  necessarily  and  con^ 
stantly  impregnates  large  volumes  of  the  atmosphere  with  dis- 
agreeable, unwholesome,  or  offensive  matter  may  become  a  nui- 
sance to  those  occupying  adjacent  property  in  case  it  is  so  near, 
and  the  atmosphere  is  contaminated  to  such  an  extent,  as  to 
substantially  impair  the  comfort  or  enjoyment  of  such  adjacent 
occupants.  In  such  a  case  it  was  no  defense  that  the  business 
was  conducted  in  a  reasonable  and  proper  manner  and  witli 
more  than  ordinary  cleanliness,  and  that  the  odors  sent  over 
and  upon  the  adjacent  premises  were  only  such  as  were  inci* 
dent  to  the  business  when  properly  conducted. 

4.  An  industry  or  trade  which  is  not  a  nuisance  per  se  may  be  con- 

ducted in  such  a  manner  or  in  such  a  place  as  to  be  a  nuisance. 

5.  Where  the  location  as  well  as  the  nature  of  a  business  is  relied 

upon  to  constitute  a  nuisance,  it  is  not  necessary  to  state  ex- 
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trinsic  circumstances  relating  to  the  method  of  operation  of 
such  business. 

€.  Where  the  foundation  of  an  action  to  abate  a  nuisance  is  the  lo- 
cation of  the  business  complained  about,  whether  that  location 
is  convenient  or  not,  under  all  the  circumstances,  is  a  Question 
that  may  properly  be  raised  by  the  answer. 

7.  In  an  action  to  abate  a  nuisance  and  for  jdamages/ under  sec.  3181. 
Stats.  (1898),  the  complaint  is  not  demurrable,  if  otherwise 
suflQcient,  simply  because  the  court  on  final  hearing  might  not 
grant  all  the  relief  prayed  for,  as  the  statute  provides  that 
plaintiff  shall  have  Judgment  for  damages  and  costs,  and  also 
for  an  abatement  unless  the  court  shall  certify  that  the  latter 
is  unnecessary. 

&  In  an  action  to  abate  an  acid  i^lant  as  a  nuisance  by  reason  of  its 
proximity  to  plaintlfTs  dwelling,  whether  the  court  may  apply 
the  doctrine  of  comparative  Injury  to  the  respective  parties  is 
not  before  this  court  on  an  appeal  from  an  order  overruling  a 
demurrer  to  the  complaint. 

Appeai.  from  an  order  of  the  circuit  court  for  Iowa 
county:  George  Clemextson^,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  from  an  order  overrulinp^  a  demurrer 
to  the  complaint.  The  complaint,  after  stating  the  incor- 
poration, location,  and  business  of  the  defendant  and  the 
ownership  by  the  plaintiff  of  the  land  therein  de^^crihed  and 
the  dwelling  situated  thereon,  alleges  in  substance :  That  for 
a  great  many  years  up  to  1901  plaintiff  had  occupied  said 
property  aa  her  dwelling,  and  tliat  the  same,  but  for  facts 
subsequently  alleged,  is  of  the  value  of  $3,000;  that  the 
defendant  owns  and  occupies  land  contiguous  to  and  in  tlio 
immediate  vicinity  of  said  property;  that  it  had  erected 
thereon,  in  close  proximity  to  plaintiff's  property,  in  1901 
a  sulphuric  acid  plant;  that  it  has  oi)erate<l  tlie  same  since 
its  erection  for  the  manufacture  of  sulphuric  acid,  and  has 
caused  to  be  sent  out  from  said  acid  plant  large  volumes  of 
unwholesome  and  destructive  smoke,  fumes,  vapors,  and 
substances  which  penetrated  plaintiff's  dwelling  house  and 
caused  such  annoyance  and  discomfort  therein  that  plaintiff 
was  thereby  compelled  to  remove  therefrom;  that  such  de- 
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stnictive  substances  are  dangerous  to  her  health  as  well  as 
offensive,  and  pollute  the  water  in  the  entire  vicinity  and 
particularly  upon  plaintiff's  property,  so  as  to  render  the 
same  unsanitary  and  unfit  for  use  and  dangerous  to  the 
health  of  plaintiff  and  her  family ;  that  such  obnoxious  sub- 
stances have  rendered  the  atmosphere  on  plaintiff's  property 
imhealthful,  have  caused  plaintiff  much  suffering  and  sick- 
ness, destroyed  all  the  vegetation  upon  her  property  as 
well  as  clothes  hung  out  upon  the  same,  and  rendered  her 
property  uninhabitable;  that  such  fumes  and  substances 
greatly  impair  the  value  of  plaintiffs  property  and  lessen  the 
rental  value  thereof;  that  they  and  the  plant  from  which 
they  are  emitted  and  sent  out  constitute  and  are  a  nuisance  ^ 
and  that  the  defendant  still  continues  to  maintain  said 
sulphuric  acid  plant  and  to  emit  therefrom  said  deleterious 
substances,  to  her  great  damage.  The  prayer  is  for  an 
abatement  of  the  nuisance  under  the  statute  and  for  damages. 
The  sufficiency  of  the  facts  stated  in  the  complaint  to  con- 
stitute a  cause  of  action  is  challenged  by  the  demurrer. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Spensley  &,  Mcllhon,  attorneys,  and  P,  A,  Orton,  of 
counsel,  and  for  the  respondent  on  that  of  Fisher  &  Oestreich^ 

Bashford,  J.  This  is  a  statutory  action  to  abate  a  private 
nuisance  and  to  recover  damages  for  the  injuries  thereby 
occasioned.  The  gravamen  of  the  complaint  is  that  the  de- 
fendant has  erected  a  sulphuric  acid  plant,  located  in  dose 
proximity  to  plaintiff's  property,  which  it  operates,  and  that 
this  plant,  through  its  smokestacks  and  otherwise,  emits 
deleterious  acids,  fumes^  vapors,  and  substances  injurious  to 
the  plaintiff,  and  which  renders  her  dwelling  house,  situated 
upon  said  property,  uninhabitable.  The  dwelling  house  had 
been  occupied  by  the  plaintiff  and  her  deceased  husband  f  oir 
many  years  prior  to  the  erection  of  the  sulphuric  acid  plant 
in  1901.     The  question  is:  Does  the  erection  and  operation 
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of  the  plant,  under  the  circumstances  stated  in  the  oomplaint, 
in  close  proximity  to  plaintiff's  dwelling  and  i^ndering  it 
unfit  for  occupancy,  constitute  a  private  nuisance?  This 
question  must  be  answered  in  the  affirmative  under  the  rule 
of  this  court  as  stated  in  Penney er  v.  AUen,  56  Wis.  602, 14 
ST.  W.  609.  In  that  case  a  tannery  was  sought  to  be  abated 
as  a  nuisance  by  the  owner  of  a  sanitarium  upon  adjacent 
premises.  After  an  exhaustive  examination  of  the  authori- 
ties and  upon  full  consideration,  this  court  held  that  the 
question  of  nuisance  in  the  maintenance  of  any  business  de- 
pends not  only  upon  the  character  of  such  business,  but  also 
upon  its  proximity  to  the  dwellings,  business,  property,  or 
occupancy  of  others.  And  that  any  business,  though  in 
itself  lawful,  which  necessarily  and  constantly  impregnates 
large  volumes  of  the  atmosphere  with  disagreeable,  unwhole- 
some, or  offensive  matter  may  become  a  nuisance  to  those 
occupying  adjacent  properly  in  case  it  is  so  near,  and  the  at- 
mosphere is  contaminated  to  such  an  extent^  as  to  substan- 
tially impair  the  comfort  or  enjoyment  of  such  adjacent  oc- 
cupants ;  that  in  stich  case  it  is  no  defense  that  the  business 
was  conducted  in  a  reasonable  and  proper  manner  and  with 
more  than  ordinary  cleanliness,  and  that  the  odors  sent  over 
and  upon  the  adjacent  premises  were  only  such  as  were  inci- 
dent to  the  business  when  properly  conducted.  It  is  said 
in  the  opinion  (p.  511,  14  K  W.  613)  : 

"The  maintenance  of  life  and  business,  especially  in 
crowded  cities,  necessitates  the  imparting  of  a  certain  degree 
of  impurity  to  the  atmosphere.  The  law  gives  protection 
only  against  substantial  injury.  To  be  of  legal  cognizance 
the  injury  must  be  tangible,  or  the  discomfort  perceptible 
to  the  senses  of  ordinary  people.  Undoubtedly  a  party  has 
the  unlimited  and  unqualified  right  to  use  his  property  as 
he  pleases,  provided  he  does  not  so  use  it  as  to  become  a  nui- 
sance to  others.  Such  rights,  duties,  and  obligations  between 
the  respective  owners  of  adjacent  lands  are  necessarily  re- 
ciprocal. ...  It  is  because  a  person  maintains  something 
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that  annoys  or  incommodes  another  or  his  business — some- 
thing noxious  or  offensive  to  another — that  such  right  of 
action  is  given.  The  question  of  nuisance,  therefore,  depends 
not  only  upon  the  character  of  the  business  maintained,  but 
its  proximity  to  the  dwellings,  business,  property,  or  occu- 
pancy of  others.'' 

It  is  urged  on  behalf  of  the  appellant  that  the  business  is 
lawful  and  that  the  plant  is  not  per  se  a  nuisance.  This  con- 
tention is  also  met  by  the  decision  in  the  Pennoyer  Case.  It 
is  said  (p.  612,  14  N.  W.  613) : 

"The  business  is  lawful;  but  such  interruption,  and  de- 
struction is  an  invasion  of  private  rights,  and  to  that  extent 
unlawful.  It  is  not  so  much  the  manner  of  doing  as  the 
proximity  of  such  a  business  to  the  adjacent  occupant  whicb 
causes  the  annoyance." 

An  industry  or  trade  which  is  not  a  nuisance  per  se  may 
be  conducted  in  such  a  manner  or  in  such  a  place  as  to  be  a 
nuisance,  as  a  planing  mill  in  the  residence  portion  of  a  city. 
Rogers  v.  John  Week  L.  Co.  117  Wis.  5,  93  N.  W.  821, 
The  quotation  made  by  the  learned  counsel  for  the  appellant 
from  21  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  692,  recognizes 
the  rule  that  the  nature  of  the  business  and  the  location  must 
be  considered  in  determining  whether  or  not  a  nuisance  has 
been  created.  Where  that  is  the  ground  of  complaint  it  is 
not  necessary  to  state  extrinsic  circumstances  relating  to  the 
method  of  operation.  Api)ellant's  counsel  places  much  re- 
liance upon  Kinney  v,  Koopman^  116  Ala.  310,  22  South. 
593,  which  was  an  action  for  damages  sustained  by  the  ex- 
plosion of  large  quantities  of  gunpowder  and  dynamite  stored 
in  the  city,  and  quotes  the  second  sentence  from  the  conclud- 
ing paragraph  of  the  opinion.  The  sentence  which  precedes 
is  more  directly  applicable.  The  two  sentences  are  as  fol- 
lows : 

"We  are  of  opinion  that  a  count  prima  facie  sufficiently 
showis  a  want  of  due  care  which  charges  the  storing  of  largo 
quantities  of  gunpowder  in  a  wooden  building  in  a  populous 
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place  in  the  city  of  Cullman.  The  demurrer  was  properly 
sustained  to  the  count  which  merely  charged  the  storing  gun- 
powider  and  its  explosion,  without  further  averment  show- 
ing that  on  account  of  location,  quantity,  and  surrounding 
circumstances  it  was  dangerous." 

This  complaint  does  state  that  the  sulphuric  acid  plant  is 
a  nuisance  by  reason  of  its  location  in  close  proximity  to  the 
plaintiff's  property  on  which  her  dwelling  house  is  situated. 

Criticism  of  the  complaint  is  made  because  the  process  of 
manufacturing  the  acid  is  not  stated;  but  that  is  not  mate- 
rial, for  the  foundation  of  the  action  is  that  the  location  of  the 
plant  is  such  as  to  cause  material  inconvenience  and  damage, 
irrespective  of  the  manner  in  which  it  is  operated.  Whether 
that  location  is  convenient  or  not,  under  all  the  circum- 
stances, is  a  question  that  may  properly  be  raised  by  the 
answer.  Appellant  relies  with  much  confidence  on  Moun- 
tain C.  Co.  V.  U.  S,  142  Fed.  625,  a  decision  of  the  court  of 
appeals,  Ninth  circuit  That  was  a  suit  to  enjoin  the  opera- 
tion of  a  copper  smelter  as  a  nuisance  and  for  damages  oc- 
casioned by  the  destruction  of  timber  on  near-by  lands.  It 
is  there  held  that,  where  an  owner  of  property  cannot  use 
the  same  at  all  without  indirectly  injuriously  affecting  the 
property  of  another,  the  sound  discretion  of  a  court  of  equity 
is  invoked  when  it  is  appealed  to  and  asked  to  abate  such  use 
as  a  nuisance,  and  in  such  case  the  court  will  consider  the 
comparative  injury  which  will  result  from  the  granting  or 
refusing  of  an  injunction,  and  that  it  will  not  be  granted 
when  it  would  cause  a  large  loss  to  the  defendant,  while  the 
injury  to  the  plaintiff,  if  refused,  will  be  comparatively 
slight  and  can  be  compensated  by  damages.  That  decision 
could  only  be  applicable  on  the  question  of  the  abatement  of 
the  nuisance,  as  the  right  of  the  plaintiff  to  recover  damages 
is'  distinctly  recognized.  As  already  stated,  this  is  an  action 
to  abate  the  nuisance  and  for  damages,  and  the  complaint  is 
not  demurrable,  if  otherwise  sufficient^  simply  because  the 
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court  on  final  hearing  might  not  grant  all  the  relief  that  is 
prayed  for.  Sec.  3181,  Stats.  (1898),  provides  that  if  the 
plaintiff  prevails  he  shall  have  judgment  for  damages  and 
costs;,  and  also  for  an  abatement  of  the  nuisance,  unless  the 
court  shall  certify  that  such  abatement  is  unnecessary. 

Whether  the  court  may  apply  the  doctrine  of  comparative 
injury  to  the  respective  parties  in  rendering  the  judgment 
is  not  before  the  court  for  decision  on  this  appeal.  The 
other  grounds  for  demurrer  were  not  urged  upon  the  atten- 
tion of  the  court  and  are  treated  as  abandoned.  We  hold 
that  the  complaint  states  a  cause  of  action,  and  that  the  de- 
murrer was  properly  overruled. 

By  the  CouH. — The  order  appealed  from  is  afiSrmed. 

S  ALL  AD  AT,  Respondent,  vs.  Mineral  Poikt  Zinc  Company,  Appellant 

February  22— Iforcfc  10,  1908. 
Holman  v.  Mineral  Point  Zinc  Co,,  ante,  p.  132,  followed. 

Appeal  from  an  order  of  the  circuit  court  for  Iowa  county:  Geobge 
Clementson,  Circuit  Judge.    Affirmed. 

The  complaint  In  this  case  is  substantially  the  same  as  that  in 
Holman  v.  Mineral  Point  Zinc  Co,,  ante,  p.  132,  115  N.  W.  327.  The 
demurrer  was  upon  the  same  grounds,  only  one  of  which — that  chal- 
lenging the  suf&ciency  of  the  complaint — ^was  urged  upon  the  atten- 
tion of  the  court. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of  Spena- 
ley  d  Mcllhon,  attorneys,  and  P.  A.  Orton,  of  counsel,  and  for  the 
respondent  on  that  of  Fiedler  d  Fiedler, 

Bashfobd,  J.  For  the  reasons  stated  In  the  opinion  filed  herewith 
in  Holman  v.  Mineral  Point  Zinc  Co.,  ante,  p.  132,  115  N.  W.  327,  it 
is  considered  that  the  complaint  states  a  good  cause  of  action. 

By  the  Court. — ^The  order  appealed  from  Is  affirmed. 
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LoiTOHENBY,    Administratrix,    Respondent,    vs.    Mineral. 
PoiiTT  k  l^OBTHEBiir  Raixway  Compakt,  Appellant 

February  22— March  10,  1908. 
Master  and  servant:  Railroads:  Negligence:  Suficiency  of  complaint. 

1.  In  an  action  for  bodily  injury  and  suffering  and  for  deatb  caused 

wbile  deceased  was  performing  bis  duties  as  brakeman  on  de- 
fendant's freigbt  train,  tbe  complaint  charged  incompetency  of 
tbe  engineer  and  tbe  existence  of  defective  brakes  and  couplings 
to  the  knowledge  of  defendant,  and  alleged  generally  that  the 
injury  and  the  death  resulted  therefrom,  and  that  wbile  de- 
ceased was  performing  bis  duties  as  brakeman  and  while 
switching  was  being  done  and  wbile  he  was  exercising  ordinary 
care,  defendant's  employees  in  charge  of  the  engine  negligently, 
without  warning  or  signal,  caused  the  engine  to  come  with 
great  force  and  speed  against  oertain  cars  where  deceased  was 
discharging  his  duties,  whereby  said  cars  struck  and  crushed 
him.  Held,  on  demurrer,  that  the  complaint  was  sufficient  un- 
der sec.  1816,  Stats.  (Supp.  1906),  without  stating  that  such 
conduct  was  a  breach  of  the  engineer's  duty. 

2.  Tbe  court  will  assume  on  demurrer  to  the  complaint,  until  tbe 

contrary  is  shown,  that  such  conduct  was  a  breach  of  the  en- 
gineer's duty. 

Appeai.  from  an  order  of  the  circuit  oourt  for  Iowa 
county:  Geoege  Clementson,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Spensley  &  Mcllhon,  attorneys,  and  P.  A.  Orion,  of  counsel, 
and  for  the  respondent  on  that  of  Fiedler  &  Fiedler. 

WiNSLOW,  C.  J.  The  plaintiff,  as  administratrix  of  the 
estate  of  her  deceased  husband,  Ernest  Longhenry,  sues  to 
recover  damages  received  by  her  said  husband  while  in  the 
employ  of  the  defendant  and  performing  his  duty  as  brake- 
man,  as  well  as  damages  for  his  death  which  resulted  from 
such   injuries  on  the  following  day.     The  complaint  con- 
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tains  two  counta — one  under  sec.  42^5,  Stats.  (1898),  for 
his  death,  and  one  for  his  bodily  injuries  and  suffering. 

Demurrers  to  both  counts  based  on  several  grounds  were 
interposed  and  overruled  and  the  defendant  appeals,  but 
urges  in  this  court  but  one  ground  of  demurrer,  namely,  that 
no  sufficient  facta  are  stated  in  either  count  to  constitute  a 
cause  of  action.  The  appellant's  contention  is  that  neither 
count  states  facts  showing  in  what  respect  the  defendant  was 
guilty  of  any  failure  of  duty  which  proximately  caused  in- 
jury to  the  deceased.  The  allegations  which  purport  to 
charge  the  actionable  negligence  are  the  same  in  both  counts. 
TheA'  charge  incompetence  on  the  part  of  the  engineer  and 
the  existence  of  defective  and  insufficient  brakes  and  coup- 
lings, to  the  knowledge  of  the  defendant,  and  allege  gener- 
ally that  the  injury  and  death  of  the  deceased  resulted  from 
these  causes,  but  no  facts  are  alleged  showing  proximate 
causal  connection  between  them  and  the  injuries  of  the  de- 
ceased. Were  these  the  only  allegations  of  negligence  the 
complaint  might  doubtless  be  properly  held  insufficient 
within  the  rule  laid  do^vn  in  Fan  v,  C,  M.  &  St  P.  R,  Co, 
95  Wis.  69,  69  K  W.  997.  But  the  complaint  contains 
further  allegations  to  the  effect  that  while  the  deceased  was 
I)erforming  his  duties  as  a  brakeman  on  a  freight  train,  and 
while  switching  was  being  done  and  he  was  exercising  ordi- 
nary care,  the  defendant's  employees  in  charge  of  the  engine 
negligently  and  carelessly,  without  warning  or  signal,  caused 
the  engine  to  come  with  great  force  and  speed  against  certain 
cars  where  the  deceased  was  discharging  his  duty  as  brake- 
man,  whereby  said  cars  struck  tlie  deceased  and  he  was 
crushed.  No  allegation  is  needed  to  the  effect  that  the  mov- 
ing of  cars  upon  a  brakeman  without  signal,  notice,  or  warn- 
ing while  he  is  discharging  his  duty  is  a  breach  of  the  en- 
gineer's duty.  Courts  will  assume  that  this  must  be  so,  at 
least  until  it  is  shown  to  the  contrary,  if,  indeed,  it  caii  be 
so  showTi. 
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It  appears,  therefore,  that  negligence  proximately  causing 
the  injury  is  suflSciently  alleged  in  the  complaint  under  the 
provisions  of  sec.  1816,  Stats.  (Supp.  1906;  Laws  of  1903, 
ch.  44S,  sec  1,  subd.  2). 

By  the   Court — Order  afiirmed. 


V 

Lewis  and  another,  Appellants,  vs.  Town  of  Eaolx  and 

others,  Respondents. 

February  22—March  10,  190S. 

Taxation:  Taxpayers*  suit:  Restraining  assessment:  Special  town 
meeting:  Notice:  Proof:  Proceedings:  Immaterial  irregularities: 
Reconsideration  of  vote:  Partial  special  findings:  Meeting  of 
town  hoard:  Entering  into  contracts :  Injunction:  Damages :  Ref- 
erence: Nonprejudicial  error, 

1.  An  injunction  wlH  not  be  granted,  at  the  suit  of  taxpayers,  to  re- 

strain town  officers  from  levying  a  tax  for  general  town  pur- 
poses and  issuing  town  orders  in  anticipation  of  the  collection 
thereof  on  the  ground  that  such  tax  is  illegal,  there  being  an 
adequate  remedy  at  law. 

2.  Sec.  788  in  connection  with  subd.  10,  sec.  776,  Stats.  (1898),  au- 

thorizes the  consideration  at  a  special  town  meeting  of  the 
question  of  building  a  town  hall. 

3.  The  fact  of  the  posting  of  notices  of  a  special  town  meeting  may 

be  shown  by  a  true  copy  of  such  notice,  filed  in  the  office  of  the 
town  clerk,  having  a  memorandum  thereon  by  him  stating  that 
it  was  a  copy  of  which  three  were  posted  in  public  places  on 
specified  dates,  and  by  his  oral  testimony  that  he  posted  such 
notices  and  that  the  places  of  posting  were  public. 

4.  Closing  the  polls  at  a  town  meeting  for  one  hour  at  noon  was  at 

best  a  mere  irregularity,  and,  when  not  affecting  the  result,  is 
immaterial  in  a  taxpayers'  suit  to  restrain  the  levying  of  a  tax 
voted  at  such  meeting. 
6.  Sec  795,  Stats.  (1898),  providing  that  in  town  meetings  a  motion 
to  reconsider  shall  be  made  within  one  hour  after  the  original 
vote,  does  not  require  the  meeting  to  be  kept  open  one  hour, 
or  any  particular  length  of  time,  to  permit  a  motion  for  recon- 
sideration to  be  made.  If  such  a  motion  be  made  within  one 
hour  it  Is  in  time;  otherwise  not 
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6.  In  a  taxpayers'  suit  to  restrain  the  levy  of  a  tax  for  a  town  hall. 

in  the  absence  of  a  showing  that  any  elector  in  the  town  meet- 
ing  desired  to  make  a  motion  for  reconsideration,  failure  to  af- 
ford opportunity  to  make  such  a  motion  will  not  invalidate  a 
•    vote  duly  passed  authorizing  the  tax. 

7.  A  request  for  a  special  town  meeting  was  signed  by  persons  des- 

ignated as  "Qualified  voters."  Another  paper,  called  a  petition, 
was  signed  by  persons  described  as  freeholders.  A  sufficient 
request  for  the  meeting  was  filed.  Held,  that  the  use  of  "free- 
holders" instead  of  "qualified  voters/'  as  required  by  sec  788, 
Stats.  (1898),  in  a  finding  as  to  signers  of  the  call  for  such 
meeting,  was  an  inadvertence  not  affecting  the  validity  of  the 
meeting. 

8.  Where  the  evidence  shows  that  a  vote  at  a  town  meeting  was  by 

ballot,  this  is  sufficient  to  sustain  a  Judgment  of  regularity  of 
the  proceeding,  although  the  special  findings  do  not  clearly,  or 
at  all,  cover  the  point,  and  though  it  is  the  duty  of  the  trial 
court  to  make  full  findings  covering  all  issues. 

9.  Where  a  contract  purports  to  have  been  entered  into  on  behalf 

of  the  town  by  its  supervisors,  the  holding  of  a  board  meeting 
regularly  called,  with  reasonable  opportunity  for  all  members 
to  be  present,  is  to  be  presumed  in  the  absence  of  evidence  to 
the  contrary. 
10.  While  an  order  of  reference,  under  sec.  2778,  Stats.  (1898),  to 
ascertain  damages  sustained  by  reason  of  an  injunction  should 
not  be  made  until  it  is  finally  decided  that  the  plaintiff  was  not 
entitled  to  the  injunction,  the  assessing  of  such  damages  before 
final  decision  was  a  mere  irregularity,  which  was  waived  by 
not  objecting  when  the  evidence  was  taken;  and  inclusion  of 
the  amount  in  the  Judgment  was  not  prejudicial  to  plaintiff,  no 
objection  having  been  made  at  the  time  of  the  assessment  and 
no  question  being  raised  as  to  the  amount  allowed  being  ex- 
cessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  RichlaJKl 
county:  George  Clementsox,  Circuit  Judge.     Affirmed. 

Taxpayers'  action  against  the  town  of  Eagle,  in  Richland 
county,  Wisconsin,  its  supervisors,  and  a  person  having  a 
pretended  contract  with  the  town  for  the  construction  o£ 
a  town  hall  therein,  to  restrain  such  supervisors  from  doing 
the  acta  suggested  in  the  complaint  to  be  impending. 

The  purport  of  the  complaint,  omitting  formal  mattex^ 
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was  this :  The  supervisors  of  the  town  are  about  to  cause  $700 
as  a  tax  to  be  levied  upon  the  taxable  property  of  the  town 
for  the  purpose  of  purchasing  a  site  for  a  town  hall  and  the 
construction  thereon  of  such  hall  and  to  issue  town  orders  in 
anticipation  of  the  collection  of  the  tax  so  levied,  and  are  also 
about  to  levy  a  further  sum  upon  the  taxable  property  of 
said  town  of  $1,000  for  general  town  purposes  and  to  issue 
town  orders  in  anticipation  of  the  collection  thereof,  and 
they  will  do  all  of  such  acts  unless  restrained  therefrom  by 
the  court  The  doing  of  any  thereof  would  be  in  violation 
of  law  because  the  qualified  electors  of  the  town  have  not,  at 
any  general  meeting  or  special  meeting  duly  called  for  the 
purpose,  voted  to  raise  the  $700  or  any  sum  for  the  purposes 
of  a  town  hall,  or  the  $1,000  for  general  town  purposes,  or 
authorized  the  supervisors  to  acquire  a  site  for  a  town  hall. 
What  purports  to  be  a  contract  between  the  board  of  super- 
visors and  defendant  G.  W,  Miller,  dated  July  27,  1907,  for 
the  building  of  the  town  hall  contemplated  as  aforesaid,  the 
same  to  cost  $520,  has  been  filed  with  the  town  clerk,  and 
such  contract  will  be  carried  out  and  town  orders  be  issued 
to  pay  the  contract  price  in  case  the  court  does  not  interfere 
to  prevent  it,  all  of  which  would  be  without  authority  be- 
cause no  tax  has  been  voted  by  the  qualified  electors  of  the 
town  at  any  annual  meeting,  or  special  meeting  called  for 
that  pnrpose,  and  there  is  no  money  in  the  treasury  for  such 
purpose ;  neither  have  the  qualified  voters  of  the  town  at  any 
such  meeting  voted  a  tax  with  which  to  purchase  a  site  for  a 
town  hall  nor  is  there  anv  monev  in  the  treasury  for  such 
purpose.  The  board  of  supervisors  of  the  towu  did  not 
at  any  meeting  authorize  the  contract  to  be  executed,  neither 
did  the  board,  as  such,  execute  it,  nor  is  tlie  town  the  owner 
or  possessor  of  any  land  on  wliich  to  locate  a  town  hall. 
Plaintiffs  will  be  irreparably  dama^^ed  if  the  court  does  not 
interfere  to  prevent  the  things  comjJained  of.  The  taxpayers 
of  the  town  have  no  remedy  at  law  in  the  premises. 
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A  temporary  injunction  preserving  the  status  quo  pend- 
ing the  litigation  was  entered  August  10,  1907,  which  ten 
days  thereafter  was  dissolved  on  motion  of  the  defendants. 

The  towTi  and  its  supervisors  jointly  answered  the  com- 
plaint, and  the  defendant  C.  W.  Miller,  the  alleged  con- 
tractor, answered  separately.  Such  answers  admitted  that 
the  town  oflScers  would,  unless  prevented  by  judicial  inter- 
ference, do  all  of  the  alleged  threatened  acts,  and  put  in 
issue  all  of  the  allegations  of  the  complaint  indicating  that 
such  acts,  or  any  of  them,  if  done  would  be  in  violation  of 
law. 

Upon  the  trial,  the  court  being  satisfied  that  defendant 
Miller  would  be  entitled  to  damages  because  of  the  temporary 
injunctional  order  and  of  plaintiffs  not  being  entitled  to  the 
relief  demanded  in  the  complaint,  proceeded  without  objec- 
tion to  take  the  evidence  in  respect  to  such  damages. 

Findings  of  fact  were  filed  deciding  all  issues  of  fact  in 
favor  of  the  defendants  and  fi^xing  the  damages  of  the  de- 
fendant Miller  by  reason  of  the  injunction  at  $30.  Conclu- 
sions of  law  followed  to  the  effect,  among  other  things,  that 
judgment  should  be  rendered  dismissing  the  complaint  with 
costs  in  favor  of  the  defendant  town  and  its  supervisors,  and 
a  separate  judgment  should  be  rendered  for  $30  damages 
and  for  costs  in  favor  of  defendant  Miller,  Judgment  wa» 
rendered  accordingly,  from  which  the  plaintiff  appealed. 

Michael  Murphy,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  F.  TF.  Bumhan\ 
and  P.  L.  Lincoln,  and  oral  argument  by  Mr.  Lincoln, 

Marshall,  J.  There  is  a  fimdamental  defect  in  appel- 
lants' case  as  to  the  general  tax  of  $1,000.  As  to  that  a  ques- 
tion is  involved  which  ruled  Judd  v.  Fox  Lake,  28  Wis.  583  ; 
Sage  v.  Fifield,  68  Wis.  546,  32  K.  W.  629 ;  and  narley  v. 
Lindemcnn,  129  Wis.  514,  109  N.  W.  570. 

It  will  be  seen  from  the  statement  that  the  cause  of  oom- 
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plaint  as  to  the  tax  for  general  purposes  was  that  the  same 
was  illegal  but  would  nevertheless  be  extended  upon  the  tax 
roll  and  town  orders  be  issued  in  anticipation  of  the  ooUeo- 
tion  thereof,  unless  the  court  interfered  and  prevented  it, 
That  was  precisely  the  situation  in  Jvdd  v.  Fox  Lake,  supra, 
and  Sage  v.  Fifield,  supra. 

In  the  first  case  referred  to  the  purport  of  the  complaint 
was  that  the  electors  of  the  town  without  authority  of  law 
had  determined  to  raise  $500  for  the  improvement  of  a 
street  in  the  village  of  Fox  Lake  and  the  town,  officers  pur- 
suant to  such  ill^al  determination  would  draw  and  sign 
orders  on  the  town  treasury  for  the  payment  of  said  sum  and 
insert  the  same  in  the  tax  roll  of  the  town  for  the  purpose 
of  paying  such  orders  unless  such  officers  were  restrained  by 
the  court.  The  prayer  for  relief  was  to  the  effect  that  the 
improvement  of  the  street,  the  assessment  of  the  tax,  and 
all  things  in  respect  thereto  be  declared  void  and  perpetually 
enjoined.  A  temporary  injunction  was  issued  at  the  start, 
as  in  this  case,  which  was  subsequently  dissolved.  Upon  the 
question  of  the  right  of  plaintiff  to  relief  coming  before 
this  court  for  review,  the  decision  waa  in  the  negative  upon 
grounds  best  stated  by  quoting  from  the  opinion  by  Dixoisr, 
C.  J.,  as  follows : 

'Tt  is,  supposing  the  resolution  of  the  voters  in  town  meet- 
ing to  have  been  unauthorized,  and  the  proposed  tax  ille- 
gal,  at  most  a  mere  anticipated  or  threatened  invasion  of 
the  legal  rights  of  the  plaintiffs,  which  as  yet  has  ripened 
into  nothing  injurious  or  detrimental  to  them  at  all,  and 
l>erchance  may  never  do  so,  but  which,  if  it  ever  should, 
would  not  in  its  nature  be  irreparable,  but  might  be  re- 
dressed by  the  ordinary  processes  known  to  courts  of  law 
and  equity.     Should  the  officers  of  the  town  attempt  to  carry 
the  resolution  into  effect,  and  assess  a  tax  wholly  unauthor- 
ized and  illegal,  as  the  complaint  charges,  the  plaintiffs  will 
have  their  action  at  law  to  recover  back  the  money  if  paid 
under  protest  or  on  levy  or  distress  of  personal  property; 
Vou  135—10 
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and  if  the  same  be  extended  against  their  real  estate  they  will 
also  have  their  suit  in  equity  to  remove  the  supposed  lien  and 
cloud  from  their  title.  The  complaint  presents,  therefore^ 
the  naked  question,  whether  under  the  circumstances  the  aid 
of  equity  can  be  successfully  invoked  to  declare  in  advance 
that  certain  acts  of  public  officers,  proposed  or  threatened  in 
the  future  to  be  done,  will,  if  performed,  be  illegal  and 
void.    We  are  clearly  of  the  opinion  that  it  cannot" 

The  case  was  differentiated  from  those  found  in  the  books, 
the  purpose  of  which  w-as  to  judicially  annul  a  void  contract 
and  to  prevent  the  payment  out  of  the  public  treasury  of 
money,  or  the  levy  of  taxes  on  account  of  such  contract,  or 
the  issuance  of  n^otiable  paper  which  woidd  be  good  in  the 
hands  of  an  innocent  holder,  and  those  for  the  removal  of 
apparent  liens  or  clouds  resting  on  title,  such  as  Peck  v. 
School  Dist  21  Wis.  516;  Lawson  v.  SchneUen,  S3  Wis. 
288;  Willard  v.  Comstock,  58  Wis.  565,  17  N.  W.  401; 
Fomler  v.  Superior,  85  Wis.  411,  54  K  W.  800 ;  Kyes  v. 
St.  Croix  Co.  108  Wis.  136,  83  N.  W.  637. 

The  authorities,  as  to  the  tax  for  general  purposes,  show 
that,  even  had  the  court  found  in  favor  of  appellants  upon 
aU  points  relied  upon  by  them,  a  judgment  in  their  favor 
would  be  improper. 

The  other  branch  of  the  case  must  be  separately  treated, 
as  before  indicated,  because  of  the  alleged  illegal  contract. 

The  evidence  was  to  the  effect  that  a  special  meeting  was 
called  to  vote  on  the  question  of  building  a  town  hall  and 
levying  a  tax  of  $700  for  that  purpose,  resulting  favorably, 
but  various  questions  decided  on  the  trial  adversely  to  appel- 
lants are  now  presented  in  respect  to  whether  such  meeting 
was  properly  called  and  the  proceedings  had  pursuant  to 
such  call  were  jurisdictionally  defective. 

The  first  point  is  that  the  matter  of  building  a  town  hall 
cannot  properly  be  considered  at  a  special  town  meeting. 
Sec.  788,  Stats,  (1898),  makes  unmistakable  provision  there- 
for bv  reference  to  sec.  776,  Stats.  (1898),  at  subd.  10. 
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The  next  point  is  that  the  evidence  of  posting  notices  of 
the  meeting  was  insufficient.  The  court  found  that  the  no- 
tices  were  properly  posted  and  that  the  town  derk  who  did 
the  work  caused  a  true  copy  of  the  notice  to  be  filed  in  his 
office.  That  was  based  on  the  filed  copy  having  a  memoran- 
dum thereon,  signed  by  the  town  clerk,  stating  that  it  was 
a  copy  of  a  notice  of  a  special  town  meeting  of  which  three 
were  posted  in  three  of  the  most  public  places  in  the  town 
on  the  28th  day  of  June,  1907.  He  testified  that  he  posted 
the  notices  and  that  the  places  of  posting  were  public  places. 
The  law  does  not  prescribe  the  method  by  which  the  posting 
of  such  notices  shall  be  evidenced.  The  jurisdictional  cir- 
cumstance is  the  fact  of  posting.  That  waa  abundantly  es- 
tablished by  the  evidence  referred  to  and  the  holding  of  the 
meeting  pursuant  to  the  notice.  In  Lemington  v.  Blodgett, 
37  Vt.  210,  we  find  it  held  that  the  mere  record  of  the  no- 
tice with  the  fact  of  a  meeting  having  been  held  and  the 
business  mentioned  in  such  notice  having  been  done,  is  prima 
facie  evidence  of  the  posting.  We  do  not  need  to  go  that  far 
in  this  case,  and  only  hold  that  it  was  competent  to  show  the 
fact  of  posting  and  in  the  proper  places  by  the  filed  copy, 
the  indorsement  thereon,  and  the  oral  evidence  of  the  dork. 

Complaint  is  made  because  the  polls  were  closed  one  hour 
at  no6n.  That  at  best  was  a  mere  irregularity  not  affecting 
the  result,  so  far  as  appears,  and  so  not  in  any  event  material 
in  this  equitable  action. 

It  is  suggested  that  opportunity  was  not  given  to  move 
\o  reconsider  the  resolution  as  to  locating  the  town  hall  i*nd 
procuring  a  site.  The  evidence  seems  to  cover  that  point 
Moreover,  there  is  nothing  in  the  statutes  which  requires  a 
town  meeting  to  be  kept  open  one  hour,  or  any  particular 
length  of  time,  to  permit  of  a  motion  for  reconsideration  to 
be  made.  In  case  of  such  a  motion  being  made  within  one 
hour  after  a  vote  shall  have  been  passed  it  is  in  time,  otherwise 
not    That  is  the  effect  of  sec.  795,  State.  (1898).    Further, 
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there  is  nothing  in  the  case  to  indicate  that  any  elector  de- 
sired to  make  such  a  motion.  In  a  court  of  equity,  that  can- 
not be  assumed  as  probable  and  that  a  change  of  the  result 
may  probably  have  been  prevented,  for  the  purpose  of  de- 
feating a  vote  duly  passed. 

Attention  is  called  to  the  fact  that  the  finding  as  to  the 
signers  of  the  call  for  the  special  meeting  mentions  them 
as  ^'freeholders"  instead  of  "qualified  voters,"  as  required 
by  sec.  788,  Stats.  (1898).  The  use  of  the  word  "free- 
holders" instead  of  "qualified  voters"  was  evidently  an  in- 
advertence. The  request  for  the  special  meeting  was  signed 
by  persons  specified  in  the  writing  as  "qualified  voters,'* 
though  there  was  another  paper,  called  a  petition,  signed  by 
a  large  number  of  persons  described  as  freeholders.  As  we 
read  the  record,  it  was  admitted  on  the  trial,  as  the  fact  ap- 
peared by  the  evidence  as  well,  that  a  sufficient  request  for 
the  special  meeting  was  filed. 

It  is  said  that  there  is  no  finding  that  the  proposition  to 
levy  the  tax  for  a  town  hall  was  voted  on  by  ballot.  It  seems 
that  a  fair  construction  of  the  finding  with  reference  to  the 
evidence  negatives  that  claim.  In  any  event  the  evidence 
conclusively  shows  that  the  vote  was  by  ballot,  and  that  is 
sufficient  in  support  of  the  judgment,  even  if  the  findings 
do  not  clearly,  or  at  all,  cover  the  point  (Disch  v.  Timm,  101 
Wis.  179,  77  X.  W.  196),  though  it  is  the  duty  of  the  trial 
court  to  make  full  findings  covering  all  issues  {Farmer  v.  8f» 
Croix  P.  Co.  117  Wis.  76,  93  K  W.  830). 

The  last  point  made  which  is  of  sufficient  dignity  to  war- 
rant any  special  treatment  is  that  the  contract  for  the  town 
hall  was  not  entered  into  by  the  town  board.  As  to  that  it  is 
said  there  is  no  evidence  that  there  was  a  meeting  of  the 
board,  all  supervisors  being  notified  and  the  clerk  being 
present  to  keep  a  record  of  the  proceedings;  and  that  such 
circumstances  were  all  essential.  It  is  not  necessary  to  the 
exercise  by  a  town  board  of  the  mere  ministerial  power  to 
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make  a  contract  pursuant  to  a  determination  by  the  electors 
that  there  be  a  formal  meeting  of  the  board  as  a  deliberative 
body  as  in  case  of  the  exercise  of  the  local  legislative  power 
delegated  to  it  Neither  reason  nor  authority,  statute  or 
judicial,  supports  the  counsel's  position.  Lisbon  Ave.  L, 
Co.  V,  Lake,  134  Wis.  470,  113  K  W.  1099,  where  the  court 
spoke  of  the  requirements  as  to  a  meeting  of  a  town  board  in 
the  exercise  of  its  legislative  power,  does  not  apply  here. 

Xeyertheless  in  making  a  contract  as  in  this  case  there 
must  be  a  meeting  of  the  town  board  regularly  called  with 
reasonable  opportunity  for  all  members  to  be  present,  but 
where  the  contract  purports,  as  here,  to  have  been  entered 
into  on  behalf  of  the  town. by  its  board  of  supervisors,  the 
holding  of  the  meeting  with  such  opportunity  is  to  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary.  Boyce 
V.  Auditor  General  90  Mich.  314,  51  N.  W.  457. 

There  are  many  other  points  suggested  for  consideration, 
but  they  are  of  such  a  character  that  it  does  not  seem  we  are 
warranted  in  incumbering  the  reports  with  a  detailed  con- 
sideration thereof.  They  have  been  separately  examined  and 
are  considered  to  be  without  merit,  especially  in  a  court  of 
equity,  under  the  circumstances  of  this  case. 

Some  complaint  is  made  because  the  court  in  advance  of 
rendering  a  decision  upon  the  merits  of  the  case  in  respond- 
ents' favor  determined  the  amount  of  damages  to  respondent 
iliUer  by  reason  of  the  temporary  injunction,  and  included 
the  same  in  the  judgment^  instead  of  assessing  the  damages 
M  a  separate  matter  and  entering  an  order  for  the  payment 
thereof,  or  as  is  the  better  practice — probably  the  only  cor- 
rect one — leaving  the  party  to  his  action  to  recover  the  same 
in  the  regular  way. 

Under  sec.  2778,  Stats.  (1898),  governing  the  subject, 
while  doubtless  the  court  may  assess  the  damages,  "where 
damages  are  recoverable,  cither  by  assistance  of  a  referoe 
or  without  such  assistance,  the  statute  contemplates  that  such 
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assessment  shall  be  in  a  proceeding  after  a  decision  upon 
the  merits  of  the  case,  and  that  the  recovery  shall  be  had  in- 
dependently of  the  judgment  in  the  action.  It  is  clearly  in- 
dicated in  the  decisions  of  this  court  that  the  assessment 
should  be  subsequent  to  a  decision  upon  the  merits  that 
plaintiff  is  not  entitled  to  the  relief  prayed  for  in  the  com- 
plaint. Avery  v.  Ryan,  74  Wis.  591,  43  K  W.  317 ;  Inde- 
pendent Order  of  Foresters  v.  United  Order  of  Foresters j. 
94  Wis.  234,  241,  68  K  W.  1011.  However,  the  mere  irr^- 
ularity  in  the  time  of  the  assessment  was  waived  by  not  ob- 
jecting when  the  evidence  was  taken.  The  inclusion  of  the 
amount  in  the  judgment  was  without  prejudice  to  appel- 
lants and,  therefore,  furnishes  no  ground  for  a  reversal. 
There  having  been  no  objection  made  at  the  time  of  the  as- 
sessment and  being  no  question  raised  as  to  the  amount  al- 
lowed being  excessive,  it  would  be  useless  to  reverse  for  the 
irregularity,  merely  for  the  purpose  of  reaching  the  same 
result  in  a  different  way.  The  matter  falls  under  the  pro- 
visions of  the  statute  that  the  court  in  every  stage  of  an  ac- 
tion shall  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  rights  of  the  adverse 
jparty;  and  that  no  judgment  shall  be  reversed  or  affected 
by  reason  of  any  such  error  or  defect.  Sec.  2829,  Stats. 
(1898).  That  principle  was  applied  to  irregular  but  non- 
prejudicial proceedings  in  a  matter  of  this  kind  in  Avery 
V,  Ryan,  74  Wis.  591,  601,  43  K  W.  317.  The  proper  prac- 
tice to  be  followed  in  assessing  the  damages  is  laid  down  in 
Wis.  M.  &  F,  Ins.  Co.  Bank  v.  Burner,  114  Wis.  369,  90 
iN".  W.  435,  though  the  case  must  not  be  regarded  as  holding 
that,  all  conditions  precedent  to  the  assessment  being  satis- 
fied, .  the  court  cannot  without  a  reference  proceed,  as  is 
clearly  indicated  it  may,  by  the  language  of  sec  2778,  Stats- 
(1898). 
By  the  Coiirt. — The  judgment  is  affirmed. 
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DuNGAiT,  Plaintiff  in  error,  vs.  The  Statb,  Defendant  in 

error. 

Fel>ruary  2Z— March  10,  1908. 

Crimitua  law:  Evidence:  Character  of  accused:  Immonaiiy  of  past 
conduct:  Dtscretion  of  court:  Relevancy:  Impeachment  of  loiU 
ness:  Prejudicial  errors 

L  Evidence  of  disgraceful,  immoral,  or  criminal  conduct  of  one  ac- 
cused of  crime,  which  is  in  no  way  connected  with  the  crime 
itself,  is  inadmissible  upon  the  issue  of  guilt,  and  its  admis- 
sion, or  any  attempt  by  the  prosecutor  by  suggestive  questions 
to  convey  such  ffe£ts  to  the  jury,  is  a  most  serious  abuse,  which, 
if  not  promptly  suppressed  by  the  court  with  an  etzplanation  to 
the  jury  to  remove  so  far  as  possible  the  ill  effects,  must  usu- 
ally work  reversal. 

2.  While  in  a  criminal  prosecution  the  undoubted  rule  is  that  evi- 

dence of  general  bad  character  or  specific  misconduct  of  the  ao> 
cused  is  inadmissible  on  the  issue  of  guilt  or  innocence  of  the 
particular  crime  charged,  it  is  nevertheless  qualified  to  the  ex- 
tent that,  when  the  accused  becomes  a  witness,  he  is  subject  to 
the  same  rules  as  other  witnesses,  and  his  veracity  may  be 
tested  on  cross-examination  by  questions  relative  to  the  moral- 
ity of  his  past  life,  but  such  questions  and  the  information  th^ 
adduce  are  solely  relevant  to  the  matter  of  veracity. 

3.  The  limits  of  this  kind  of  cross-examination,  namely,  for  the  pur* 

pose  of  fairly  ascertaining  the  character  for  veracity  of  wit- 
nesses, are  left  to  the  discretion  of  the  trial  judge,  and  unless 
abuse  or  neglect  to  exercise  such  discretion  appear,  the  mere 
inquiry  of  defendant  as  a  witness  in  a  criminal  prosecution  as 
to  some  disreputable  conduct  in  his  career  bearing  but  slightly 
on  his  character  for  veracity,  need  not  result  in  reversal. 

4.  In  a  prosecution  for  assault  with  intent  to  rape,  while  a  ques- 

tion to  accused  whether  he  has  at  any  time  conducted  a  disrep- 
utable place  of  business,  ordinarily  bears  but  slightly  upon  his 
character  for  veracity,  nevertheless  this  court  cannot  say  that 
in  no  case  might  not  such  questions,  in  the  discretion  of  the 
tried  judge,  be  asked. 

5.  In  a  prosecution  for  assault  by  defendant  on  his  stepdaughter 

with  intent  to  rape,  the  trial  judge  permitted  the  prosecuting 
attorney  to  ask  accused  on  cross-examination  questions  tend- 
ing to  the  insinuation  that  defendant's  wife,  the  mother  of  the 
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prosecuting  witness,  was  a  dissolute  woman  and  engaged  in 
prostitution  and  at  different  times  an  inmate  of  houses  devoted 
to  that  end,  and  stated  in  the  presence  of  the  jury  that  he  per. 
mitted  such  inquiry  "in  so  f&r  as  It  touches  upon  the  real  con- 
sideration of  the  defendant  of  those  things  which  are  naturally 
expected  and  that  we  naturally  expect  to  find  existing  between 
the  father  and  daughter  or  the  father  and  stepdaughter.  That 
ia  all  the  bearing  it  has  In  this  case^"  Held,  that  the  admission 
of  such  evidence  was  prejudicial  error,  as,  taken  in  connection 
with  the  court's  statement,  it  need  not  be  confined  to  consid- 
erations of  mere  veracity,  but  might  bear  upon  the  likelihood 
of  the  commission  of  the  crime  itself,  and  if  the  jury  heeded  it, 
the  fact  that  defendant,  or  even  his  wife,  was  an  immoral  per- 
son living  among  disreputable  surroundings,  may  have  been 
by  them  considered  sufficient  to  overcome  the  presumption  of 
his  Innocence  of  the  specific  act  charged. 

Errob  to  revieiw  a  judgment  of  the  municipal  court  of 
Milwaukee  county :  A.  0.  Bbazee^  Judge.     Reversed. 

Plaintiff  in  error  was  convicted  on  a  charge  of  assault  with 
intent  to  rape,  committed  on  a  female,  his  stepdaughter,  un- 
der the  age  of  fourteen  years,  on  December  8,  1904.  Con- 
viction on  April  1,  1905,  followed  by  sentence  to  the  state 
prison,,  to  review  which  defendant,  Milton  M.  Dungan,  sued 
out  this  writ  of  error. 

The  cause  was  submitted  for  the  plaintiff  in  error  cm  the 
brief  of  W.  J.  Kershaw,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  Oenercd  and  J.  E.  Messerschmidt,  assist- 
ant attorney  general 

DoDOB,  J.  The  errors  assigned  by  the  plaintiff  in  error 
are  predicated  upon  the  failure  of  the  court  over  objection  to 
prevent  abuse  by  the  proseaiting  attorney  of  his  right  of 
cross-examination  of  the  defendant.  The  propounded  ques- 
tions specially  assigned  as  error  fall  into  three  classes :  First, 
those  tending  to  insinuate  that  the  defendant  himself  at 
different  times  had  conducted,  or  lived  in,  disreputable  plaoes 
devoted  to  prostitution  either  in  Milwaukee  or  Chicago; 
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second,  questions  tending  to  the  insinuation  that  defendant's 
wife,  the  mother  of  the  prosecuting  witness,  was  a  dissolute 
woman  and  engaged  in  prostitution,  and  at  different  times 
an  inmate  of  houses  devoted  to  that  end ;  third,  that  the  place 
of  residence  of  the  defendant  and  his  wife  at  the  time  of  the 
offenae  charged  was  in  a  building  inhabited  by  prostitutes. 
The  first  class  of  these  questions  presents  the  often  dis- 
cussed and  often  much  abused  field  of  proving  disgraceful, 
immoral,  or  criminal  conduct  of  one  accused  of  crime  which 
is  in  no  way  connected  with  the  crime  itself.     The  rule  is 
without  exception  that  such  evidence  is  wholly  inadmissible 
upon  the  issue  of  guilt,  becai;se  the  jury  have  no  right  to 
draw  any  inference  from  such  general  bad  character  or 
specific  misconduct  that  the  accused  committed  the  offense 
charged,  and  yet,  while  recognizing  that  they  have  no  suck 
ri^t,  it  is  well-nigh  impossible  to  avert  a  prejudicial  effect 
from  such  evidence.     Its  admission,  or  any  attempt  by  tlio 
prosecutor  by  suggestive  questions  to  convey  such  facts  to  the 
jury,  is  a  most  serious  abuse,  which,  if  not  promptly  sup- 
pressed by  the  court  with  explanation  to  the  jury  such  as  to 
remove  so  far  as  possible  the  ill  effects,  must  usually  work 
reversal.    Buel  v.  State,  104  Wis.  132,  80  N.  W.  18 ;  Mc- 
Allister V.  State,  112  Wis.  496,  8S  N.  W.  212 ;  Paulson  v. 
State,  118  Wis.  89,  94  K  W.  Ill ;  BaJcer  v.  State,  120  Wis. 
135,  97  K  W.  566 ;  Topolevrshi  v.  StaJte,  130  Wis.  244,  249, 
109  K  W.  1037.     Such  being  the  undoubted  rule  upon  the 
issue  of  guilt  or  innocence,  it  is  nevertheless  subject  to  a 
certain  qualification  which  has  arisen  only  since  one  accused 
of  crime  is  permitted  to  testify  in  his  own  behalf.    When  he 
does  so  he  is  not  only  the  defendant  but  he  is  also  a  witness, 
and  in  the  latter  capacity  is  subject  to  the  same  rules  as 
other  witnesses  as  to  the  asking  of  questions  on  cross-exam- 
ination relative  to  facts  which  may  impair  his  credibility. 
Thus  by  express  provision  of  the  statute  he  may  be  asked 
on  cross-examination  whether  he  has  been  convicted  of  a  spe- 
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cifio  crime.    Apart  from  statute  the  rule  is  general  that  some 
inquiry  may  be  made  of  every  witness  as  to  the  morality  of 
his  past  life,  on  the  assumption  that  immorality  in  some 
other  respects  may  have  a  bearing  upon  his  character  for 
•veracity.     But  such   questions   and  the  information  they 
educe  are  solely  relevant  to  that  question  of  veracity.      It  is 
at  once  obvious  that  this  rule  opens  a  very  wide  field  for 
abuse  by  counsel  of  their  privilege  to  make  siich  inquiry.    A 
counsel  may,  if  not  restrained  by  the  court,  devote  the  cross- 
examination  of  a  witness  not  alone  to  proving  disgraceful 
and  disreputable  acts  having  but  the  remotest  bearing  upon 
the  question  of  his  veracity,  but  he  may  also,  by  persistent 
questions,  suggesting  facts  which  do  not  exist,  commit  a 
great  outrage  upon  the  feelings  and  reputation  of  the  witness, 
to  the  great  embarrassment  of  courts  from  resulting  reluc- 
tance of  witnesses  to  place  themselves  in  a  position  where 
they  can  be  so  insulted.    When  any  attorney  evinces  a  tend- 
ency toward  such  unworthy  practices  it  becomes  the  duty  of 
the  trial  court  to  at  once  interpose  and  protect  both  the  wit- 
ness from  such  assaults  and  the  forum  over  which  he  presides 
from  thus  being  debased  into  an  arena  of  mere  scandal.     Es- 
pecially is  such  restraint  his  duty  when  the  witness  is  also 
a  defendant  in  a  criminal  prosecution,  for  he  may  not  only 
suffer  in  his  feelings  and  reputation,  but  the  jury  are  ex- 
tremely likely  to  translate  a  suspicion  of  his  general  im- 
moral character  into  a  conviction  of  the  particular  crime 
with  which  he  is  charged.     The  rule  has  therefore  become 
established  that  the  limits  of  this  kind  of  cross-examination, 
namely,  for  the  purpose  of  fairly  ascertaining  the  character 
for  veracity  of  witnesses,  may  safely  be  left  to  the  discretion 
of  the  trial  judges,  and  hence  that,  unless  abuse  or  neglect 
to  exercise  such  judicial  discretion  appear,  the  mere  inquiry 
of  a  witness  as  to  some  disreputable  conduct  in  his  career 
need  not  result  in  reversal.     Buel  i\  State,  supra;  State  v. 
Nergaarcl  124  Wis.  414,  423,  102  N.  AV.  899 ;  2  Wigmoi 
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Ev.  §  981  et  seq.  To  ask  a  witness  whether  be  has  at  some 
time  conducted  a  disreputable  place  of  business  ordinarily 
bears  but  slightly  upon  his  character  for  veracity;  and  wo 
held  in  Meehan  v.  State,  119  Wis.  621,  623,  97  N.  W.  173, 
that  it  was  by  no  means  an  abuse  of  discretion  for  a  trial 
judge  to  reject  such  question,  and  yet  we  do  not  feel  at  liberty 
to  say  that  in  no  case  might  it  in  the  discretion  of  the  court 
be  asked.  As  to  the  inquiries  in  this  ease  as  to  defendant's 
past  life,  we  cannot  conclude  that  any  error  was  committed. 
The  other  class  of  questions,  namely,  as  to  the  conduct, 
behavior,  and  places  of  habitation  of  the  defendant's  wife, 
presents  an  abuse  of  the  right  of  cross-examination  which  is 
hardly  conceivable.  ^Tiat  possible  relevancy  to  the  guilt  or 
iimocenee  or  to  the  veracity  of  the  accused  oould  the  immor^ 
ality  or  misconduct  of  his  wife  have?  Is  it  conceivable, 
when  a  witness  goes  upon  the  stand  in  aid  of  the  ascertain- 
ment of  the  truth,  that  he  so  opens  the  door  to  assaults  on  his 
feelings  and  the  reputa^tion  of  others  as  that  the  opposing  at- 
torney may,  by  asking  him  the  question  whether  his  wife 
was  ever  an  inmate  of  a  house  of  ill- fame,  spread  abroad  an 
insinuation  of  that  fact?  While  an  appellate  court,  in  its 
anxiety  to  sustain  a  judgment  when  it  can  believe  that  errors 
committed  upon  the  trial  could  not  have  affected  the  result, 
might  pass  over  even  such  an  assault  as  this  upon  a  witness, 
we  cannot  think  that  in  the  present  case  such  course  is  open 
to  us,  for  the  court  in  ruling  upon  certain  of  those  quesr 
tions  in  effect  declared,  in  the  presence  of  the  jury,  that  he 
permitted  inquiry  into  the  conduct  and  surroundings  of  the 
defendant's  wife  and  of  defendant  himself  "in  so  far  as  it 
touches  upon  the  real  consideration  of  the  defendant  of  those 
things  which  are  naturally  expected  and  that  we  naturally 
expect  to  find  existing  between  the  father  and  daughter  or 
the  father  and  stepdaughter.  That  is  all  the  bearing  it  has 
in  this  case."  This  obviously  meant  that  the  fact  of  im- 
moral surroundings  and  conduct  suggested,  as  a  legitimate 


156         SUPREME  COURT  OF  WISCONSIN.    [Mab. 

Dtrngan  y.  State,  135  Wis.  151. 

inference,  probability  of  the  specific  offense  between  the  de- 
fendant and  the  prosecuting  witness ;  that  such  evidence  need 
not  be  confined  to  considerations  of  mere  credibility  or  verac- 
ity, but  might  bear  upon  the  likelihood  of  the  commission  of 
the  crime  itself.  This  brought  the  cross-examination  within 
all  the  words  of  disapproval  which  were  pronounced  in  tho 
Paulson  Case  with  reference  to  an  attempt  to  defame  a  de- 
fendant's character  before  he  had  become  a  witness.  If 
the  jury  heeded  this  remark,  the  fact  that  the  defendant,  or 
even  his  wife,  was  an  immoral  person  living  among  disrepu- 
table surroundings  may  have  been  by  them  considered  suf- 
ficient to  overcome  that  presumption  of  his  innocence  of  the 
specific  act  of  assault  upon  this  child,  and  to  have  hurried 
them  to  a  conclusion  of  guilt  which  they  might  not  have  been 
able  to  reach  from  the  unaided  testimony  of  the  prosecutrix, 
fully  contradicted  by  the  defendant  himself,  and  also  per- 
suasively contradicted  by  the  testimony  of  other  witnesses. 
This  was  error  which  we  cannot  convince  ourselves  can  be 
passed  over  as  not  prejudicial. 

By  the  Court. — Judgment  and  sentence  reversed,  and 
cause  remanded  for  new  trial.  The  warden  of  the  state 
prison  at  Waupun  will  surrender  the  plaintiff  in  error, 
Milton-  M,  Dvngaafi,  to  the  sheriff  of  Milwaukee  county,  to  be 
by  him  held  to  abide  the  further  order  or  judgment  of  the 
court 
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Fleming,  by  guardian  ad  litem.  Appellant,  vs.  NoETHBiuf 
Tissue  Paper  Mill,  Respondent. 

January  ll^March  SI,  1908. 

Ividence:  Weight:  Phy»ical  impoasilHlity:  Master  and  servant:  De^ 
fedive  machine:  Notice:  Question  for  jury:  Presumption:  Duty 
to  warn:  Appeal:  Consideration  of  respondents  exceptions:  Re- 
manding  for  further  consideration, 

L  In  an  action  for  damages  for  injuries  to  plaintiff's  hand  caused 
by  the  knife  of  a  paper-cutting  machine  at  which  plaintiff  was 
working.  It  appeared  that  the  machine  was  operated  by  a  lever, 
and  was  so  adjusted  that  when  in  proper  condition  a  pressure 
upon  the  lever  would  cause  the  knife  to  descend  to  a  table  and 
return  to  its  former  position  and  remain  there  until  the  lever 
was  again  pressed  down;  that  under  normal  conditions  the 
knife  could  descend  only  when  the  lever  was  pressed  and  but 
once  for  each  pressure,  so  that  the  plaintiff,  upon  the  knife  re- 
turning to  its  position,  could  safely  put  his  hands  under  it  to 
remove  the  cut  paper;  that  while  plaintiff  was  reaching  under 
the  knife  after  it  had  returned  to  its  position,  it  made  a  sec- 
ond downward  movement,  without  the  lever  being  pressed,  and 
caused  the  injury  complained  of.  Several  witnesses  who  had 
worked  on  the  machine  testified  that  the  knife  would  occa- 
sionally make  a  second  downward  movement  with  one  pressure 
of  the  lever  and  would  then  run  regularly  as  before  without 
any  readjustment  The  jury  found  specially  that  the  knife  did 
make  such  a  second  downward  movement,  and  that  the  ma- 
chine was  accustomed  to  get  in  a  condition  to  permit  this,  and 
would  thereafter  continue  to  work  all  right  On  defendant's 
motion  the  trial  judge,  while  permitting  the  first  finding  to 
stand,  set  aside  the  second  one,  on  the  ground  that,  there  being 
no  evidence  of  any  specific  defects  in  the  machine  to  which  the 
abnormal  movement  of  the  knife  could  be  attributed,  and  it 
appearing  to  be  physically  impossible,  when  the  machine  was 
in  perfect  condition,  for  the  knife  to  make  such  a  second  move- 
ment, the  testimony  of  the  witneeses  to  the  contrary  could  not 
be  true.  Beld  error,  as  the  large  amount  of  evidence  to  the 
effect  that  the  abnormal  movements  of  the  machine  occurred 
as  claimed  was  not  necessarily,  under  all  the  circumstances, 
wholly  impeached  by  the  physical  impossibility  of  the  occur- 
rence if  the  machine  was  free  from  defects. 


I 
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2.  While,  ordinarily,  testimony  that  a  machine  made  an  unex- 

pected movement  which  it  could  not  have  made  if  properly  ad- 
Justed  and  in  good  repair  is  unworthy  of  belief,  where  it  clearly 
appears  that  the  machine  uniformly  before  and  after  the  al- 
leged unexpected  movement,  without  any  readjustment,  ran  all 
right,  and  there  was  no  discoverable  defect  therein,  still  the 
abnormal  movements  claimed  in  this  case  to  have  happened 
may,  under  all  the  circumstances,  have  occurred,  and  the  trial 
Judge  was  therefore  not  Justified  in  overriding  the  decision  of 
the  Jury  finding  such  occurrence. 

3.  While  one  or  several  abnormal  movements  of  a  machine,  not  at- 

tributable to  any  defect  which  would  become  apparent  by  rea- 
sonable inspection,  or  to  any  defect  at  all,  might  not  be  suffi- 
cient to  charge  the  employer  with  notice  of  any  imperfection 
in  the  machine,  an  inherent  infirmity,  rendering  the  apparatus 
liable  to  make  unexpected  and  abnormal  and  dangerous  move- 
ments, as  demonstrated  by  actual  occurrences,  commjencing 
with  the  inception  of  its  use  and  continuing  for  a  long  period 
of  time,  might  be  sufficient  evidence  of  notice  of  such  infirmity. 

4.  Ordinarily  It  is  a  question  for  the  Jury  whether  abnormal  and 

dangerous  mo¥ements  of  a  machine  have  occurred  with  suffi- 
cient frequency  to  constitute  notice  to  the  employer  of  imper- 
fection in  such  machine. 
6.  Serious  dangers  peculiar  to  a  particular  machine,  manifested  by 
occurrences  in  its  operation  from  time  to  time,  may  be  so  long 
continued  as  by  their  very  existence  to  raise  a  presimiption  of 
notice  thereof  to  the  employer. 

6.  Notice  to  defendant's  superintendent  of  characteristics  of  a  ma- 

chine rendering  it  specially  dangerous  would  be  notice  to  the 
defendant,  which  does  not  lose  its  efficiency  by  a  change  of  su- 
perintendents. 

7.  It  is  the  duty  of  the  master  to  warn  a  servant  who  he  knows, 

or  in  the  exercise  of  ordinary  care  ought  to  know,  is  inexperi- 
enced, as  to  those  dangers  to  which  he  will  be  exposed  in  the 
course  of  his  employment,  which  by  reason  of  his  inexperience 
he  is  ignorant  of  and  which  the  master  knows,  or  by  the  exer- 
cise of  ordinary  care  ought  to  know,  exist;  and  the  mere  fact 
that  the  machine  in  question  is  in  good  repair  is  not  an  excep- 
tion to  the  rule  stated. 

8.  A  respondent  may  have  the  benefit  of  his  exceptions  to  rulings 

in  support  of  a  Judgment  which  would,  otherwise,  yield  to  ap- 
pellant's exceptions,  and  may  also  take  advantage  in  support 
of  the  Judgment  of  any  fatal  defect  in  appellant's  case  not  re- 
quired to  be  brought  to  the  attention  of  the  trial  court   for  a 
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ruling  and  exception  in  order  to  save  the  point  for  considera- 
tion on  appeal;  but  in  the  absence  of  anything  of  the  character 
mentioned  preventing  a  reversal,  he  is  not  entitled  to  the  bene- 
fit of  his  exceptions  taken  in  the  court  below,  as  on  an  appeal 
by  him,  for  the  purposes  of  a  new  trial  as  a  matter  of  right, 
nor  is  he  entitled  to  have  a  motion  made  in  the  court  below, 
but  not  passed  upon,  considered  on  appeal.  i 

^.  Where  defendant  moved  to  change  certain  answers  of  a  special 
verdict  and  upon  such  changes  being  made  to  enter  judgment 
for  him,  and  also  moved  to  se^  aside  the  verdict  and  grant  a 
new  trial,  and  his  first  motion  was  granted,  held,  he  was  not 
entitled,  on  appeal  by  plaintiff,  where  the  trial  court's  action 
on  his  first  motion  was  reversed,  to  have  his  second  motion, 
not  passed  upon  by  the  trial  court,  considered,  but  the  cause 
should  be  remanded  to  give  the  lower  court  opportunity  to  de- 
cide the  questions  not  previously  disposed  of,  notwithstanding 
sec.  3701,  Stats.  (1898),  providing  that  a  new  trial  should  fol- 
low a  reversal  only  when  necessary. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
comity :  S.  D.  Hastings,  Circuit  Judge.     Reversed. 

Action  to  recover  compensation  for  an  injury  claimed  to 
have  been  caused  by  actionable  n^ligence  of  the  defendant. 

The  n^ligence  complained  of  was  the  act  of  setting  plaint- 
iff to  work  at  a  machine  for  cutting  tissue  paper  without  in- 
forming him  of  the  danger  to  be  faced,  knowing  that  he 
was  wholly  ignorant  of  the  fact  known  to  it  that  the  cutter 
knife  on  the  machine,  in  case  of  the  machine  being  im- 
properly adjusted  or  equipped  or  out  of  repair,  was  liable  to 
make  an  unexpected  downward  movement  to  the  table  be- 
fore which  plaintiff  was  required  to  stand  and  on  which  in 
the  course  of  his  work  he  was  required  to  place  his  hands  so 
that  in  case  of  such  movement  the  knife  was  liable  to  cut 
his  hands. 

It  was  alleged  in  the  complaint  that  the  machine  was  op- 
erated by  a  lever,  and  was  so  adjusted  that,  when  in  proper 
condition,  pressure  upon  the  lever  would  set  in  motion  the 
mechanism  connected  with  the  knife,  causing  it  to  descend 
to  the  surface  of  the  table  and  go  back  to  its  former  position 
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and  remain  there  till  the  lever  was  again  pressed  down ;  that 
under  normal  conditions  the  knife  could  not  descend  unless 
the  lever  was  pressed  down^  and  could  not  make  a  second 
downward  movement  till  the  lever  was  again  so  pressed,  sa 
the  attendant,  upon  the  knife  going  up  to  its  position  of  rest, 
was  safe  in  putting  his  hands  under  it  for  the  purpose  of  re- 
moving paper  cut  by  the  last  downward  movement;  that 
plaintiff  when  put  at  work  did  not  know,  and  had  no  reason 
to  know,  that  the  knife  would  move  otherwise  than  as  afore- 
said ;  that  on  or  about  the  day  he  was  put  to  work  the  ma- 
chine had  become  so  conditioned  on  account  of  want  of  re- 
pair or  proper  adjustment  or  equipment  that  while  plaintiff 
was  in  the  due  performance  of  his  duties  the  knife  made  a 
downward  movement  after  the  one  immediately  following 
pressure  upon  the  lever,  which  second  movement  caught 
plaintiff's  right  hand  and  so  wounded  it  as  to  cause  him  to 
lose  four  fingers  of  that  hand. 

The  defendant  answered,  putting  in  issue  all  allegations 
respecting  the  cutter  machine  having  been  out  of  repair,  or 
there  having  been  any  abnormal  movement  of  the  knife,  and 
pleading  familiarity  by  plaintiff  with  the  machine,  and  fur- 
ther pleading  contributory  negligence. 

There  was  no  question  on  the  evidence  but  that  plaintiff 
was  wounded  by  the  cutter  knife  descending  upon  his  hand 
to  the  extent  stated  in  the  complaint  He  testified  that  he- 
pressed  the  lever  down  in  the  regular  course  of  his  employ- 
ment, causing  the  knife  to  descend,  and  that  upon  its  going 
back  to  its  place,  where  imder  normal  conditions  it  would 
have  remained  till  he  again  put  the  lever  down,  he  reached 
under  it  to  remove  cut  paper  and  the  knife  immediately  de- 
scended, causing  his  injury..  The  only  corroboration  of  his 
testimony  was  proof  of  an  exdamation  regarding  how  the 
injury  occurred  which  he  made  immediately  thereafter. 

There  was  evidence  tending  to  show  that  plaintiff  was  not 
familiar  with  the  machine  so  as  to  have  reason  to  expect  any 
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abnonnal  movememt  of  the  cutter  knife,  Buch  as  caused  his 
injury;  that  bo  information  in  that  regard  was  given  to  him 
up  to  the  time  of  such  injury. 

There  was  evidence  by  several  witnesses  to  the  effect  that 
from  the  time  the  machine  was  put  in  operation  in  defend- 
ant's mill  it  had  occasionally  operated  the  same  as  plaintiff 
claimed  it  did  on  the  occasion  in  question,  and  that  the  super- 
intendent of  the  mill  was  notified  thereof.     The  testimony 
was  to  the  effect  that  from  time  to  time  upon  the  knife  be- 
ing put  in  motion,  without  the  lever  being  pressed  down  a 
second  time  the  knife  would  make  a  second  or  more  down- 
ward movements  and  then  go  back  to  its  highest  point  and 
stop  and  not  move  again  except  in  response  to  a  second  pres- 
sure upon  the  lever.     There  was  evidence  to  the  effect  that 
such  an  abnormal  movement  of  the  knife  was  impossible 
when  the  machine  was  in  a  proper  state  of  repair  and  in 
proper  adjustment,  and  evidence  that  the  machine  operated 
regularly  before  the  accident  and  when  tested  several  times 
thereafter,  though  nothing  was  done  to  change  it  from  the 
condition  it  was  in  when  the  accident  occurred.    There  was 
no  evidence  of  any  imperfection,  except  perhaps  a  slight 
wearing,  or  breaking  off,  of  a  small  piece  of  a  projecting  cast- 
ing on  the  under  side  of  the  lever,  designed  to  be  engaged  by 
a  casting  on  the  shaft  below  upon  the  latter  making  a  com- 
plete revolution,   disengaging  the  mechanism  transmitting 
power  to  such  lower  shaft  which  operated  the  knife,  and  a 
sh'ght  wearing  off  of  one  or  two  projecting  points  of  such 
casting  so  designed  to  engage  the  one  on  the  lever.     Tliere 
was  some  evidence  that  dirt  gathering  in  the  friction  clutcli 
set  by  the  downward  movement  of  the  lever,  or  the  machine 
not  being  properly  oiled,  or  worn  condition  of  such  project- 
ing parts,  or  some  other  undiscoverable  cause  might  have 
prevented  the  friction  clutch  on  the  occasion  in  question  from 
releasing,  as  it  should  have  done,  after  one  revolution  of  the 
lower  shaft 
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The  driving  shaft  was  armed  with  a  clutch  collar  which, 
by  the  downward  pressure  of  the  lever  was  moved  against  a 
shell  pulley  which  was  around  a  small  friction  pulley  on  the 
shaft  with  a  steel  band  between  the  inner  rim  of  the  shell 
and  the  outer  rim  of  the  friction  so  adjusted  as,  upon  such 
collar  being  pressed  up  by  the  downward  movement  of  the 
lever,  to  tighten  the  ste^l  band,  which  was  theretofore  loose, 
upon  friction  causing  the  lower  shaft  to  put  the  cutter  knife 
in  motion,  up(Hi  the  driving  shaft  in  the  condition  indicated, 
making  a  full  revolution,  causing  the  knife  to  make  a  full 
movement,  the  casting  designed  to  strike  the  upper  part  of 
the  lever  as  aforesaid  would  come  to  its  place,  strike  the  pro- 
jecting point  upon  the  lever,  throw  it  up,  causing  the  clutdi 
collar  to  move  back  from  the  shell  pulley,  disengaging  the 
mechanism  which  pressed  the  band  against  the  friction  pul- 
ley, allowing  such  band,  which  was  constructed  to  that  end, 
to  open  sufficiently  to  cease  transmitting  power  to  the  lower 
shaft  and  to  put  in  play  a  brake  so  as  to  prevent  the  momen- 
tum of  such  shaft  and  its  connections  from  causing  any 
movement  of  the  knife  after  such  release. 

It  was  absolutely  necessary,  in  order  that  the  knife  should 
come  to  a  rest  after  having  descended  and  gone  back  to  ita 
highest  point,  that  the  steel  band  should  open  and  become 
free  from  the  friction  pulley.  'Anything  which  would  pre- 
vent such  disengaging  of  the  band  would  cause  an  abnormal 
movement  of  the  knife,  and  anything  which  would  prevent 
the  brake  from  properly  acting  would  be  liable  to  cause  the 
knife  to  overrun  but  not  to  make  a  full  movement  and  then 
come  to  a  stop.  The  tendency  was  in  case  of  such  an  overrun 
for  the  knife  to  stay  down  till  put  in  motion  again  by  a  re- 
setting of  the  friction.  Ordinarily  upon  the  knife  being  put 
in  motion  the  mechanism  designed  to  raise  the  lever  was 
bound  to  do  it,  automatically,  upon  one  revolution  of  the 
driving  shaft  being  completed,  causing  one  full  movement  of 
the  knife,  and  in  case  of  the  lever  being  so  raised  the  mechan- 
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ism  was  such  that  the  clutch  collar  would,  necessarily,  be 
forced  back  and  the  steel  band  would  necessarily  cease  to 
engage  the  pulley  inside  the  shell,  if  everything  was  in  proper 
adjustment. 
The  jury  rendered  the  following  verdict: 

"(1)  Was  the  plaintiff,  while  in  the  defendant's  employ, 
on  July  22,  1904,  injured  by  having  the  four  fingers  on  his 
right  hand  cut  off  by  the  knife  on  a  paper  cutter,  which  he 
was  operating?    A.  Yes. 

"(2)  Were  the  plaintiff's  fingers  so  cut  off  by  the  knife 
coming  down  a  second  time,  after  the  plaintiff  had  last 
pressed  the  lever  ?    A,  Yes. 

"(3)  If  your  answer  to  the  last  question  should  be  ^Yes,* 
then  answer  this :  Was  said  machine  liable  to  get  in  a  condi- 
tion in  which,  when  being  used,  the  knife  would  come  down 
to  the  table  a  second  time,  immediately  following  a  single 
pressure  of  the  lever,  and  then  thereafter  continue  to  work 
all  right  ?     A.  Yes. 

"(4)  If  you  answer  the  third  question  'Yes,'  then  answer 
this :  Did  the  defendant  know  that  said  machine  was  liable 
to  get  in  such  condition  before  the  plaintiff  was  injured? 
A,  Xo. 

"(5)  If  you  answer  the  fourth  question  'IsTo,'  then  answer 
this:  Had  said  machine  so  operated  for  such  length  of  time 
that  said  defendant  in  the  exercise  of  ordinary  care  should 
have  known  that  said  machine  was  liable  to  get  in  said  condi- 
tion before  the  plaintiff  was  injured?     A.  Yes. 

"(6)  If  your  answer  to  the  fourth  or  fifth  question  should 
be  'Yes,'  then  answer  this:  Did  the  defendant,  at  any  time 
before  his  injury,  explain  to  and  warn  the  plaintiff  against 
the  danger  to  a  person  using  said  machine  for  cutting  paper 
rolls,  from  the  liability  of  said  knife  to  come  down  a  second 
time  after  one  push  of  the  lever?  A,  (by  the  court)  Xo. 
"(7)  If  your  answer  to  the  second,  third,  and  either  the 
fourth  or  fifth  questions  should  be  'Yes,'  then  answer  this: 
Was  said  defendant  negligent  in  not  explaining  to  and  warn- 
ing said  plaintiff  against  said  danger?    A,  Yes.  . 

"(8)  If  you  answer  the  last  (seventh)  question  'Yes,'  then 
answer  this :  Was  said  ne«:ligence  the  proximate  cause  of  the 
plaintiif's  injury?     A.  Yes. 
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"(9)  Was  the  plaintiff  negligent  in  any  particular  which 
contributed  to  his  injury  ?     A.  Xo. 

"(10)  At  what  amount  do  you  assess  the  plaintiff's  dam- 
ages as  the  direct  and  proximate  consequence  of  his  injury  ? 
A.  Five  thousand  dollars  ($5,000). 

"(11)  If  you  should  answer  the  second  question  ^Tes/ 
then  answer  this:  Was  a  cause  of  said  knife  coming  down 
the  second  time 

dirt  on  the  friction  clutch  resulting  from  the  machine 

not  being  kept  dean  ?     A, 


-the  machine  not  being  properly  oiled  ?     A.  — — . 
-some  substance  getting  on  the  friction  clutch  although 


the  machine  was  kept  clean?     A. 

-the  worn  condition  of  the  dog?    A, 


-some  cause  not  disclosed  by  the  testimony?     A, 


"We  cannot  answer  the  above  question  categorically,  but 
we  find  that  some  one  or  more  of  the  above  causes  caused  the 
knife  to  come  down  a  second  time  with  one  pressure  of  the 
lever." 

Defendant  moved  the  court  to  change  the  answer  to  the 
second  question  from  "Yes"  to  "No"  and  to  likewise  change 
the  answers  to  the  third  question,  fifth  question,  seventh  and 
eighth  questions,  and  to  make  some  other  changes,  upon  the 
groimd  that  such  coiu-se  was  required  by  the  undisputed  evi- 
dence, and  further  moved  that  upon  such  changes  being  made 
judgment  should  be  rendered  in  defendant's  favor. 

As  an  alternative  motion  defendant's  counsel  moved  the 
court  to  set  aside  the  verdict  and  for  a  new  trial  upon  several 
grounds.  The  motion  to  change  the  answers  to  the  third, 
fifth,  and  seventh  questions  was  granted  upon  the  ground  that 
the  evidence  demonstrated  that  the  cutter  machine  was  in 
perfect  working  order  and  that  testimony  as  to  abnormal 
movements  of  the  knife  having  occurred  from  time  to  time 
before  the  accident  was  so  highly  improbable  as  not  to  be 
worthy  of  belief ;  that  there  was  no  testimony  establishing  to 
any  reasonable  certainty  under  any  view  of  the  case  any 
cause  for  the  abnormal  movement  of  the  machine  claimed  to 
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have  occurred  at  the  time  of  the  injury,  and  that  undisputed 
evidence  as  to  the  operation  of  the  machine  before  the  acci- 
dent and  thereafter  effectually  rebutted  any  presumption  of 
improper  condition  of  the  machine  at  the  time  of  the  acci- 
dent, unless  it  was  some  unexpected  difficulty  which  occurred 
just  before  the  accident  and  which  was  remedied  immediately 
thereafter  or  before  the  machine  was  again  put  in  operation. 
The  court  further  intimated  as  to  the  fifth  question,  without 
deciding,  that  if  the  fact  be  that  prior  to  the  accident  tlie 
machine  had  from  time  to  time  operated  irregularly  it  was, 
so  far  as  indicated  by  the  evidence,  witnessed  by  the  attendant 
only,  and  as  there  was  no  evidence  that  information  thereof 
actually  reached  the  defendant,  it  was  not  chargeable  with 
knowledge  thereof;  that  the  doctrine  of  constructive  notice 
does  not  apply  to  the  case. 

The  court  refused  to  disturb  the  answer  to  the  second  ques- 
tion upon  the  groimd  that  there  might  have  been  some  defect 
in  the  machine  caused  immediately  before  and  existing  at 
the  time  of  the  accident,  producing  the  abnormal  motion  of 
the  knife,  which  was  remedied  before  it  was  again  put  in 
operation;  that  if  the  knife  did  come  down  twice  at  the 
time  of  the  accident  and  nothing  was  done  to  the  machine  be- 
fore it  was  again  put  in  operation  it  would  impeach  the  tes- 
timony that  it  worked  all  right  thereafter,  and  if  it  be  true 
that  it  then  worked  all  right  without  anything  having  boon 
done  thereto,  that  would  impeach  the  testimony  that  the  knife 
made  the  second  movement  testified  to  by  the  plaintiff,  and 
that  as  between  the  two  situations  the  verdict  of  the  jury 
should  stand.  Judgment  on  the  verdict  as  corrected  was 
rendered  in  defendant's  favor. 

For  the  appellant  there  was  a  brief  by  Wigman,  Martin  c& 
Martirij  and  oral  argument  by  P.  H.  Martin. 

For  the  respondent  there  was  a  brief  by  Greene,  Fairrh  Ud, 
Sorth  &  Parker,  and  oral  argument  by  H.  0.  Fa'irchild. 


I 
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The  following  opinion  was  filed  January  28,  1908 : 

Mabshaxl,  J.    Did  the  court  err  in  holding  that  the  evi- 
dence was  not  sufficient  to  support  the  answer  of  the  jury  to 
the  third  question?     Each  of  six  apparently  disinterested 
and  credible  witnesses  testified  that  he  worked  at  the  cutter 
machine  before  appellant  was  injured  and  that  occasionally 
the  knife  made  a  second  downward  movement  with  one  pres- 
sure of  the  lever.     Some  of  the  witnesses  testified  that,  at^ 
times,  the  knife  would  make  more  than  a  second  such  move- 
ment    Others  testified  that  upon  the  machine  so  operating, 
some  readjustment  was  made  and  then  that  it  ran  all  right, 
and  still  others  testified  that  after  making  one  second  down- 
ward movement  it  was  liable  to  run  regutar  as  before  without 
any  readjustment. 

The  testimony  of  David  Robinson  is  a  fair  sample  of  that 
of  the  other  witnesses.  It  is  in  substance  as  follows:  I 
worked  at  the  paper-cutter  machine  before  Fleming  was  in- 
jured. The  knife  came  down  a  second  time  more  than  once 
while  I  worked  with  the  madiine.  I  should  say  it  did 
three  times.  The  second  drop  was  not  in  response  to  a  sec- 
ond pressure  upon  the  lever. 

Arthur  Howarth  testified  that  he  worked  with  the  ma- 
chine and  that  the  knife  would  occasionally  make  a  second 
downward  movement;  sometimes  once,  twice  or  three  times 
in  succession,  usually  in  the  morning.  That  it  did  so  some- 
times on  two  or  three  occasions  in  a  week. 

Oliver  Latour  testified  substantially  the  same  way.  He 
said  that  at  times  the  knife  would  repeat  more  than  once  in 
response  to  one  pressure  upon  the  lever.  That  it  would  go 
down  a  second  or  third  time,  stopping  on  the  last  occasion 
before  it  got  clear  down,  and  that  he  spoke  to  James  Salters^ 
who  was  the  superintendent,  about  it 

There  was  a  large  amount  of  the  class  of  testimony  indi- 
cated in  connection  with  the  evidence  of  appellant  that   tis 
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injury  was  caused  by  a  seoond  unexpected  downward  move- 
ment of  the  knife  and  evidence  conflicting  therewith.  The 
evidence  as  a  whole  was  nnoontroverted  that  the  abnormal 
movement  of  the  knife  testified  to  by  appellant,  if  it  oc- 
curred, happened  under  the  same  conditions  as  those  said 
to  have  occurred  prior  to  the  accident.  It  must  be  conceded 
that  if  the  evidence  of  this  large  number  of  witnesses  is  cred- 
ible, a  strong  case  was  made  that  the  cutter  knife  during  all 
the  time  the  machine  was  used  in  the  mill,  covering  a  pe- 
riod of  some  four  years,  was  accustomed  to  operate  as  it  did 
when  appellant  was  injured.  The  upshot  of  the  matter  is 
that  six,  at  least,  apparently  fair  witnesses  probably  com- 
mitted perjury  or  there  was  room  in  the  evidence  for  the 
jur/s  answer  to  the  third  question.  ' 

The  trial  judge  met  the  situation  stated,  as  indicated  in 
the  history  of  the  case,  by  holding  that- since  there  was  no 
evidence  of  any  specific  defect  in  the  machine  to  which  the 
abnormal  movements  of  the  knife  could  be  attributed,  and 
it  appeared  to  be  physically  impossible  for  such  knife  to 
make  such  a  second  or  third  downward  movement  as  the 
witnesses  testified  occurred,  their  testimony  was  not  worthy 
of  belief ;  that  the  same  was  contrary  to  "nature's  unchang- 
ing and  unchangeable  laws  and  the  unvarying  and  invari- 
able principles  of  mechanics,"  and  so  could  not  be  true. 

The  judge  had  very  superior  advantages,  it  must  be  ad- 
mitted, for  determining  whether  the  witnesses  testified  to 
the  truth.  He  saw  the  machine  and  its  mode  of  operating 
and  thus  had  the  best  opportunity  that  could  well  be  afforded 
for  fully  understanding  the  evidence,  and  in  the  light  thereof 
he  reached  the  conclusion  that  upon  the  shaft  operating  tho 
cutter  knife  niaking  one  complete  revolution,  the  lever, 
which  was  pressed  down  to  start  it  in  motion,  would  neces- 
sarily be  throvm  up,  positively  causing  the  clutch  to  slido 
away  from  the  shell,  when,  instantly,  the  steel  band  would, 
necessarily,  cease  to  engage  the  friction  and  the  brake  would 
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be  set,  compelling  the  knife  to  remain  motionless  at  its 
highest  point  from  the  cutter  table,  where  it  would  neces- 
sarily remain  till  the  clutch  was  again  pushed  against  the 
revolving  shell  by  another  downward  movement  of  the  lever. 

After  gi^'ing  full  weight,  as  we  must,  to  the  circumstance 
that  the  judge  had  the  superior  advantage  mentioned  and  the 
rule  that  in  such  a  situation  a  trial  judge^s  conclusion  should 
not  be  disturbed  except  upon  its  appearing  to  be  clearly 
wrong  (Powell  v.  Ashland  I.  &  8.  Co.  98  Wis.  35,  73  N.  W. 
673;  Nolan  v.  Krommg,  130  Wis.  79,  109  N.  W.  963),  it 
is  the  opinion  of  the  court  that  the  very  large  amount  of  evi- 
dence from  the  mouths  of  witnesses  to  the  effect  that  the 
cutter  machine  did  in  fact  operate  exactly  as  the  juiy  found, 
is  not  wholly  impeached.    . 

True,  if  the  mechanism  of  the  machine  was  such  as  to 
render  the  abnormal  movement  of  the  knife  claimed  to  have 
happened  impossible,  then  the  testimony  of  any  number  of 
witnesses  that  it  did  make  such  a  movement  would  not  war- 
rant the  jury's  finding.  True,  also,  ordinarily  testimony 
that  a  machine  made  an  unexpected  movement  which  it 
could  not  have  made  if  properly  adjusted  and  in  a  proper 
state  of  repair,  is  unworthy  of  belief  in  the  face  of  a  dear 
case  that  the  machine  uniformly  before  and  after  the  alleged 
imexpected  movement,  without  anything  being  done  to 
change  it  in  any  way,  ran  all  right  and  there  was  no  discover- 
able defect  therein.  Yorhrich  v.  Oevder  &  P.  Mfg.  Co.  96 
Wis.  277,  71  N.  W.  434;  Chybowshi  v.  Bucyrus  Co.  127 
Wis.  332,  106  N.  W.  833;  Dinghy  v.  Star  K.  Co.  134  N.  T. 
652,  32  N.  E.  35 ;  Redmond  v.  Delta  L.  Co.  96  Mich.  545, 
55  X.  W.  1004.  It  is  to  be  noted  that  in  all,  or  substantially 
all,  cases  of  the  character  of  those  cited,  there  was  but  one 
or  a  few  unexpected  or  abnormal  movements  claimed  to  have 
occurred,  one  happening  at  the  time  of  the  accident,  and  the 
occurrence  itself  was  relied  upon  to  show  imperfection  in 
original  construction,  or  some  want  of  repair  of  the  appa- 
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ratus,  the  doctrine  res  ipsa  loquitur  being  invoked.  How- 
ever, it  must  be  confessed  that  ordinarily  a  physical  situation 
which  would  unquestionably  impeach  the  evidence  of  one 
witness  would  likewise  impeach  evidence  of  the  same  char- 
acter of  any  number  of  witnesses.  It  is  nevertheless  true 
that  under  some  circumstances  what  might  appear  to  one 
impossible,  supported  by  the  testimony  of  a  single  interested 
witness^  as  was  the  case  in  most  of  the  authorities  referred 
to  and  others  of  like  character,  might  not  so  appear  upon  an 
investigation  stimulated  by  the  testimony  of  so  large  a  num- 
ber of  apparently  disinterested  witnesses  as  to  render  it  at 
least  next  to  impossible  that  they  all  testified  falsely. 

Facing  the  testimony  of  the  numerous  witnesses  here  as  to 
what  did  in  fact  occur,  not  once  or  twice  only,  but  many 
times  during  a  period  of  years,  after  the  most  careful  con- 
sideration thereof  and  study  of  the  whole  situation  and  with 
due  regard  to  the  decision  of  the  learned  circuit  judge,  the 
opinion  has  been  reached  by  the  court  that  the  abnormal 
movements  of  the  machine  claimed  to  have  happened  may 
have  occurred.  The  witnesses  could  not  have  been  mistaken. 
They  testified  to  the  truth  or  they  individually  knowingly 
testified  falsely.  The  machine  was  obviously  of  a  some- 
what complicated  character.  The  most  accurate  adjustment 
of  many  parts  of  many  kinds  was  required  to  produce  instant 
and  certain  operation  of  the  entire  combination  and  bring 
about,  under  all  conditions  of  work,  the  particular  result  de- 
signed and  none  other.  The  jury  saw  the  apparatus.  They 
had  all  the  facilities  which  the  circuit  judge  had  for  discov- 
ering the  truth  and  were  probably  quite  as  capable  as  he 
was  of  determining  whether  it  was  possible  for  the  machine 
to  repeat  as.  claimed. 

In  submitting  the  second  question  the  learned  circuit 
judge  so  fenced  it  about  as  to  center  the  thought  of  the  jury 
upon  the  precise  point  of  whether  it  was  possible  for  the 
machine,  assuming  that  it  was  in  perfect  condition,  by  rea- 
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son  of  some  interference  operating  for  an  instant  only,  to 
run  regular  up  to  such  instant  and  then  make  an  abnormal 
movement  as  claimed,  and  immediately  thereafter  run  regu- 
lar again  without  anything  being  done  to  remedy  the  inter- 
ference, except  such  as  might  occur  automatically.  To  make 
it  doubly  sure  that  the  dominant  question  would  not  be  lost 
sight  of,  they  were  instructed  as  to  the  third  question  that 
in  case  of  an  aflSrmative  answer  to  the  second  they  would 
necessarily  have  decided  that  it  was  within  reasonable  prob- 
ability that  the  machine  might  have  operated  as  claimed  by 
the  various  witnesses.  In  that  situation  the  jury  decided 
that  the  evidence  of  such  witnesses  was  credible  and  that 
what  they  claimed  was  the  truth  to  a  reasonable  certainty. 

Under  all  the  circumstances  it  is  the  opinion  of  the  court, 
as  indicated,  that  such  dominant  influence  cannot  well  be 
given  the  decision  of  the  circuit  judge  on  the  question  of 
fact  as  to  override  the  decision  of  the  jury.  Within  the  rule 
of  Poivell  V.  Ashland  I.  Ji  S.  Co.  98  Wis.  35,  73  N.  W. 
573,  and  similar  cases,  it  is  considered  that  the  former  is 
clearly  wrong.  Though  the  machine  was  in  proper  condi- 
tion, and  when  operated  merely  to  exhibit  its  movements,  no 
work  being  done,  it  would  run  regular  with  absolute  cer- 
tainty, under  working  conditions  it  might,  within  reasonable 
probabilities,  occasionally,  because  of  being  affected  by  dirt 
or  want  of  oil  or  by  being  fouled  with  dirt  and  oil  form- 
ing a  sticky  substance,  or  from  some  other  interference, 
repeat  the  motion  of  the  knife  as  claimed.  It  is  not  con- 
sidered that  in  order  to  come  to  such  conclusion  it  is  nec- 
essary to  reach  a  decision  as  to  there  having  been  any  spe- 
cific defect  in  the  machine,  discoverable  by  inspection,  or 
that  there  was  any  defect  in  the  apparatus,  strictly  speak- 
ing. The  case  was  submitted  to  the  jury  upon  the  theory  that 
if  there  were  any  inherent  infirmity  in  the  apparatus  render- 
ing it  liable  to  habitually,  so  to  speak,  not  necessarily  fre- 
quently, but  occasionally,  under  working  conditions,  make 
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the  dangerous  abnormal  znovementB  testified  to^  that  war- 
ranted an  affirmative  answer  to  the  third  question.  We  ap- 
prove of  sudb  submission  and  hold  that  the  result  should  not 
have  been  disturbed  upon  the  ground  of  impossibility  of  the 
alleged  occurrences  having  happened. 

In   reaching  the  foregoing  conclusion  we  have  not  over- 
looked the  direct  evidence  that  the  machine  could  not  have 
operated  as  respondent's  witnesses  claimed  and  other  evi- 
dence tending  to  show  that  it  did  not  so  operate.     Such  con- 
clusion does  not  reach  the  question  of  whether,  had  the  court 
set  the  verdict  aside  as  contrary  to  the  weight  of  the  evidence 
and  granted  a  new  trial,  the  ruling  could  properly  be  dis- 
turbed.    That  question  is  not  here,  since  it  has  not  yet  be<:n 
closed  in  the  court  below  unless  by  permanent  displacement 
by  the  granting  of  respondent's  primary  motion.    That  mat- 
.  ter  we  will  refer  to  later. 

Respondent's  counsel  excepted  to  the  refusal  to  change 
the  answer  of  the  jury  to  the  second  question.  That  excep- 
tion is  relied  upon  in  support  of  the  judgment  If  the  an- 
swer should  have  been  changed,  as  requested,  then  the  judg- 
ment is  right  irrespective  of  any  other  question  in  the  case. 
Such  exception  is  grounded  on  the  reason  given  by  the 
court  to  support  the  ruling  as  to  the  third  question,  which 
we  have  condemned.  The  fatiil  infirmity  in  the  ruling  as  to 
the  third  question  is  likewise  operative  against  respondent's 
exception  as  to  the  ruling  respecting  the  second  question. 

We  have  not  been  able  to  understand  how  the  answer  to 
the  second  question,  based  as  it  was,  as  the  jury  understood 
the  case,  upon  the  theory  that  it  was  within  reasonable  prob- 
abilities that  the  knife  repeated,  as  claimed,  could  logically 
have  been  allowed  to  stand  while  the  answer  to  the  third 
question,  based  upon  the  same  support,  was  changed,  making 
the  two  answers  in  the  perfected  verdict  opposed  to  each 
other. 
There  can  be  no  mistake  but  that  the  answer  to  the  second 
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question  was  made  to  turn  with  the  jury,  as  we  have  indi- 
cated- They  were  in  effect  told  that  an  answer  in  the  affirma- 
tive to  the  second  question  would  justify,  if  it  did  not  re- 
quire, a  like  answer  to  the  third  question,  as  will  he  seen  by 
referring  to  the  instructions  as  to  the  former  in  connection 
with  those  as  to  the  latter.  Here  is  the  language  first  used. 
Its  meaning  is  unmistakable: 

"But  if  you  are  satisfied  from  the  whole  testimony  in  the 
case  that  it  was  possible  for  the  machine  to  be  in  that  condi- 
tion to  work  all  right  immediately  before,  and  again  imme- 
diately after,  the  time  in  question,  and  because  of  some  tem- 
porary condition  existing  at  the  moment,  and  then  ceased  to 
exist  before  the  next  push  of  the  lever,  the  machine  could 
work  as  the  plaintiff  claims,  then  it  is  left  a  question  for  you 
to  determine  from  all  the  testimony  in  the  case,  whether  it 
did  so  operate,  whether  the  knife  did  come  down  a  second 
time,  as  claimed  by  the  plaintiff  at  the  time  he  was  injured." 

Then  follows  this  as  to  the  third  question : 

"You  will  only  reach  this  question,  as  I  said  before,  in 
case  you  have  answered  the  second  question  'Yes,^  and  should 
you  so  answer  this  question,  the  second  question,  you  will 
have  necessarily  found  that  it  was  possible  that  it  could  so 
operate." 

The  learned  court  reversed  the  answer  to  the  fifth  ques- 
tion by  which  the  jury  found  that  the  machine  had  operated 
irregularly  as  to  secondary  movements  of  the  knife  for  such 
length  of  time  that  defendant  in  the  exercise  of  ordinary 
care  should  have  known  it  was  liable  to  get  in  said  condition 
before  the  plaintiff  was  injured.  That  ruling,  primarily, 
went  upon  the  ground  that  it  was  called  for  by  the  court ^s 
action  as  to  the  third  question.  As  such  action  cannot  stand 
the  consequential  ruling  indicated  must  fall  also. 

True,  the  court  further  raised  the  question,  without  decid- 
ing it,  as  to  whether  the  abnormal  movements  of  the  knife, 
if  they  occurred,  were  evidence  of  notice  other  than  to  the 
persons  who  witnessed  them.     One  such  circumstance,   or 
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seTeral,  not  attributable  to  any  defect  which  would  become 
apparent  by  reasonable  inspection,  or  any  defect  at  all, 
strictly  so  called,  might  not  be  sufficient  to  charge  the  em- 
ployer with  notice  of  any  imperfection  in  a  machine,  but 
an  inherent  infirmity,  rendering  the  apparatus  liable  to 
make  unexpected  abnormal  and  dangerous  movements,  as 
demonstrated  by  actual  occurrences,  commencing  with  the 
inception  of  its  use  and  continuing  for  a  long  period,  might 
be  sufficient  evidence  of  notice  of  such  infirmity.  It  is 
considered  that  the  period  might  be  so  long  as  to  so  operate  as 
a  matter  of  law.  No  authority  squarely  with  the  situation 
here  is  cited  to  the  contrary  by  respondent's  counsel,  and 
none  supporting  the  proposition,  squarely,  by  appellant's 
counsel,  nor  do  we  find  any  case  law  covering  the  precise 
question  under  the  same  or  similar  circumstances.  But, 
on  principle,  the  characteristics  of  a  machine,  ordinarily 
safe,  as  to  dangers  peculiar  to  its  use,  especially  after  the 
same  has  been  in  operation  for  a  long  period  of  time, 
may  reasonably  be  regarded  as  within  the  knowledge  of  the 
person  charged  with  the  duty  to  exercise  ordinary  care  for 
the  safety  of  those  employed  to  attend  it.  When  the  proof 
of  notice  would  be  thus  circumstantially  complete  must  vary 
with  the  facts  of  each  particular  situation.  As  to  dangers 
incident  to  the  use  of  all  machines  of  the  kind  the  em- 
ployer would  doubtless  be  chargeable  with  notice  from  the 
start,  and  as  to  dangers  peculiar  to  the  particular  machine, 
a  short  period  of  time  or  a  long  period  might,  according  to 
circumstances,  be  sufficient.  The  time  might  be  so  short  as 
to  leave  the  employer  without  notice  as  a  matter  of  law, 
and  might  be  so  long  as  to  charge  him  with  notice  as  a  mat^ 
ter  of  law.     Ordinarily  the  question  would  be  one  for  tho 

It  is  the  opinion  of  the  court  that  Vorhrich  v.  Gender  S 
P.  Mfg.  Co.  96  Wis.  277,  71  K  W.  434;  Carnegie  S.  Co, 
V.  Bijers,  149  Fed.  667,  669,  and  like  cases  relied  upon  by 
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respondent's  counsel  as  showing  that  abnormal  movements 
of  a  machine  do  not  suggest  the  existence  of  defects  which 
are  riot  discoverable  by  the  exercise  of  ordinary  care,  do  not 
apply  here.  As  indicated,  this  case  was  not  submitted  to  the 
jury  to  decide  as  to  whether  the  machine  had  such  defects, 
but  as  to  whether,  conceding  it  was  perfect  in  its  parts  and 
adjustment,  it  was  of  such  a  character  that,  under  conditions 
created  by  actual  work,  notwithstanding  such  attention  as 
was  ordinarily  given  thereto,  it  might  be  that  it  would  occa- 
sionally make  an  abnormal  movement  such  as  was  claimed 
to  have  been  made,  not  from  any  defect  strictly  so  called, 
not  from  any  want  of  repair  in  the  ordinary  sense,  but  as 
indicated,  an  infirmity  inherent  in  the  very  nature  of  the 
contrivance. 

Neither  does  it  seem  that  Ddhlke  v.  III.  8.  Co.  100  Wis. 
431,  76  N.  W.  362,  and  similar  cases  holding  that  an  em- 
ployer is  not  required  to  inform  his  servants  of  special  dan- 
gers in  working  with  machinery  which  are  liable  to  exist 
under  conditions  not  reasonably  to  be  apprehended,  apply  to 
this  case,  except  in  support  of  the  conclusion  we  have  reached. 
If  the  cutter  machine  did  occasionally  operate  abnornially 
when  in  actual  service  and  such  occasional  abnormal  opera- 
tion was  habitual  and  inherent  in  the  very  nature  of  the  con- 
trivance when  in  service,  then  the  conditions  producing  such 
movements  were  reasonably  to  be  apprehended. 

Again,  we  are  unable  to  see  how  Walkowshi  v.  P.  £•  G. 
Con3ol.  Mines,  115  Mich.  629,  73  iN".  W.  895 ;  Cameron  t\ 
N.  Y.  C.  &  H.  R.  R.  Co.- 145  X.  Y.  404,  40  N.  E.  1 ;  Creffan 
V.  Marston,  126  K  Y.  568,  27  N.  E.  952,  and  similar  cases, 
support  the  claim  that  abnormal  operations  at  times,  under 
working  conditions,  of  an  ordinarily  perfect  machine,  such 
abnormal  operation  being  a  diaracteristic  of  the  contrivance, 
are  not  evidence  of  notice  to  an  employer  using  the  same,  of 
snoli  characteristic.     The  cited  authorities  are  to  the  effect. 
that  mere  acts  of  a  servant  ineonsiptent  with  competoncy. 
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happening  under  such  conditions  as  to  leave  no  trace  behind, 
which  would  ordinarily  attract  the  attention  of  the  master, 
are  not  suflScient  evidence  of  notice  of  the  incompetency. 
The  rule  is  familiar. 

In  this  connection  we  are  referred  to  1  Wigmore,  Ev. 
§  252,  which  recognizes  the  doctrine  that  notice  of  the  dan- 
gers characteristic  of  a  machine  may  be  held  to  have  reached 
an  employer  when  the  danger  is  such  as  to  be  generally 
known  among  those  who  work,  or  have  worked,  with  it  and 
is  of  such  a  nature  as  to  be  liable  to  be  talked  about,  and 
the  employees  have  been  subjected  to  such  danger  for  a  con- 
siderable length  of  time.  That  fits  this  case  fairly,  espe- 
cially in  view  of  the  fact  that  it  is  undisputed  that  the  atten- 
tion of  Salters,  who  was  superintendent  of  the  mill  some  time 
prior  to  the  accident,  was  specially  called  to  the  characteris- 
tics of  the  machine. 

The  learned  counsel  for  respondent  suggest  that  the  notice 
to  Salters  is  of  no  importance,  because  he  was  not  superin- 
tendent at  the  time  of  the  accident.  Such  circumstance 
does  not  seem  to  at  all  impair  the  force  of  the  evidence  on 
the  mere  question  of  constructive  notice.  McDonald  v.  Fire 
Asso,  93  Wis.  348,  67  N.  W.  719,  and  similar  cases,  cited  by 
counsel  at  this  point,  which  are  to  the  effect  that  a  principal, 
in  regard  to  the  transaction  conducted  for  him  by  the  agent, 
is  not  bound  by  information  which  the  agent  obtained  outside 
his  agency,  unless  the  agent  has  such  knowledge  in  mind  at 
the  time  of  such  transaction,  do  not  seem  to  have  any  appli- 
cation. Manifestly,  notice  to  a  superintendent  of  charac- 
teristics of  a  machine  rendering  it  specially  dangerous  would 
be  notice  to  the  principal,  and  such  notice  by  no  means 
would  lose  its  efficiency  by  a  chauj^e  of  superintendents. 
We  apprehend  the  jury  foxmd  in  respondent's  favor  as  to 
actual  knowledge  upon  the  theory  that  there  was  no  such 
knowledge  unless  the  superintendent  conveyed  the  inf('rm«n- 
tion  he  received  to  some  officer  of  the  company,  tliough  they 
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gave  some  weight  to  the  evidence  in  question  on  the  subject 
of  constructive  knowledge. 

It  is  not  considered  advisable  to  pursue  this  subject  into 
much  detail.  We  hold  on  principle,  as  indicated,  that  seri- 
ous dangers  peculiar  to  a  particular  machine,  as  manifested 
by  occurrences  in  its  operation  from  time  to  time;  dangers 
which  should,  in  the  exercise  of  ordinary  care,  be  brought  to 
the  attention  of  an  inexperienced  person  upon  his  being  put 
to  work  at  such  machine,  unless  the  employer  is  excusably 
ignorant  thereof  or  of  such  inexperience,  may  be  bo  long 
continued  as  by  their  very  existence  and  manifestation  to 
raise  a  presumption  of  fact  as  to  notice  thereof  to  such  em- 
ployer. The  familiar  rule  applies  to  the  situation  that  it  is 
the  duty  of  the  master  to  warn  a  servant  who  he  knows,  or 
in  the  exercise  of  ordinary  care  ought  to  know,  is  inexperi- 
enced, as  to  those  dangers  to  which  he  will  be  exposed  in  the 
course  of  his  employment,  which  by  reason  of  such  inexpe- 
rience he  is  ignorant  of  and  which  the  master  knows,  or  by 
the  exercise  of  ordinary  care  ought  to  know,  exist  Wol- 
shi  V,  Knapp-Stout  &  Co.  Co.  90  Wis.  178,  63  N.  W.  87 ; 
Dahllce  v.  Ill  8.  Co.  100  Wis.  431,  76  X.  W.  362;  26  Cyc. 
1105.  The  mere  fact  that  the  machine  in  question  in  any 
given  case  is  in  good  repair  is  not  an  exception  to  the  rule 
stated.  May  v.  Smith,  92  Ga.  95,  18  S.  E.  360;  4  Thomp. 
Comni-  on  Neg.  §  4071. 

A  machine  may  establish  a  character,  so  to  speak,  the 
same  as  continuous  negligent  acts  of  an  employee  may  do, 
though  they  do  not  produce  any  observable  indication  which 
survives  them.  Such  character  with  evidence  of  specific 
acts  is  evidence  of  notice  to  the  employer.  Park  v,  N,  Y,  C. 
i&  H,  B.  E.  Co.  155  K  Y.  215,  49  N.  E.  674;  4  Thomp. 
Comm.  on  Xeg.  §  4910,  and  notes. 

There  is  no  other  infirmity  in  appellant's  case,  so  fax  as 
we  can  discover,  which  can  justify  the  judgment  appealed 
from.    The  special  verdict  covered  the  case  so  far  as  the  facts 
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were  controverted.  It  was  undisputed  that  appellant  was 
ignorant  of  the  liability  of  the  machine  to  make  the  dan- 
gerous movements  which  caused  his  injury.  They  were  of 
such  peculiar  character  that  respondent  had  no  right  to  as- 
sume, in  the  absence  of  special  knowledge  to  the  contrary, 
and  there  was  no  such  knowledge,  that  appellant  knew  of  the 
special  danger.  So  there  was  no  question  of  fact  in  regard 
to  such  matters  to  go  to  the  jury.  Upon  the  record  with  the 
disputed  facts  settled  in  appellant's  favor  without  harmful 
error,  he  was  entitled  to  judgment 

Xo  oUier  question  discussed  in  the  briefs  of  counsel  need 
be  considered,  except  the  claim  on  the  part  of  respondent's 
counsel  that  in  case  of  a  reversal  of  the  judgment,  which, 
as  we  have  seen,  is  inevitable,  their  exceptions  and  the  alter- 
native motions  in  the  court  below  should  be  considered  on 
the  question  of  whether  a  new  trial  should  be  ordered  or 
judgment  awarded  for  appellant 

It  is  elementary  that  a  respondent  may  have  the  benefit 
of  his  exceptions  to  rulings,  in  support  of  a  judgment  which 
would,  otherwise,  yield  to  appellant's  exceptions.  Eespond- 
ent  may  also  take  advantage  in  support  of  the  judgment  of 
any  fatal  defect  in  appellant's  case  not  required  to  bo 
brought  to  the  attention  of  the  trial  court  for  a  ruling  and 
exception  in  order  to  save  the  point  for  consideration  on 
appeal.  But  in  the  absence  of  anything  of  the  character 
mentioned  preventing  a  reversal,  respondent  is  not  entitled 
to  the  benefit  of  his  exceptions  taken  in  the  court  below,  as 
on  an  appeal  by  him,  for  the  purposes  of  a  new  trial  as  a 
matter  of  right,  nor  is  he  entitled  to  have  a  motion  made  in 
tJie  court  below  but  not  passed  upon  considered  on  appeal. 

We  cannot  agree  with  counsel  for  appellant  that,  because 
the  primary  motion  made  by  respondent's  counsel  was 
granted,  the  alternative  motions  entirely  dropped  out  of 
the  case.  Such  a  practice  might  work  great  injustice.  The 
secondary  motions  could  not  considerately  have  been  made 
Vol.  135—13 
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in  any  other  way  than  they  were  made.  The  effect  of  the 
favorable  decision  on  the  primary  motion  was  to  leave  it 
unnecessary,  and  perhaps  impracticable,  to  pass  on  the  others. 
The  effect  of  the  reversal  as  to  such  primary  motion  is  to 
bring  into  prominence  the  others  and  require  them  to  be 
passed  upon,  and  necessarily  by  the  court  below  in  the  first 
instance.  Doubtless  we  may  properly  look  into  the  record 
sufiiciently  to  discover  whether,  in  any  reasonable  view  of 
the  case,  such  secondary  motions  are  worthy  of  considera- 
tion, and  if  not  remand  the  case  so  as  to  end  the  litigation^ 
since  a  new  trial  is  required  to  follow  a  reversal  here  only 
when  necessary.    Sec.  3071,  Stats.  (1898). 

It  is  considered,  in  this  case,  that  justice  will  be  most  cer- 
tainly done  in  the  end  by  giving  the  trial  court  opportunity 
to  decide  the  questions  properly  brought  to  its  attention  by 
the  motions  which  it  did  not  pass  on,  that  have  not  been  nec- 
essarily indirectly  decided  on  this  appeal,  and  to  render 
judgment  or  grant  a  new  trial  according  as  the  decision  as 
to  such  motions  and  what  is  here  said  may  require. 

By  the  Court, — The  judgment  and  order  changing  the 
verdict  of  the  jury  are  reversed,  and  the  cause  is  remanded 
for  further  proceedings  according  to  this  opinion. 

A  motion  for  a  rehearing  was  denied  March  81,  1908. 
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Partnership:  What  constitutes:  Dealing  in  real  estate:  Statute  of 

frauds:  Pleading  statute. 


1.  An  oral  agreement  to  conduct  partnership  dealings  In  real 

tate  is  void  under  the  statute  of  frauds. 

2.  An  agreement  for  a  mutual  contribution  of  property  to  an 

ter prise  or  venture  for  the  purpose  of  making  profits  therelii^ 


31]  JAXUiVRY  TERM,  1908.  179 

Langley  v.  Sanborn,  135  Wis.  178. 


iB  which  the  parties  to  such  contract  were  to  be  mutually  in- 
terested as  owners  and  not  merely  by  way  of  compensation 
measured  by  profits,  constitutes  a  partnership. 

3.  Defendant  agreed  with  plaintllts  that  if  the  latter  would  assign 
to  him  their  option  to  purchase  certain  lands  and  would  get 
for  defendant  an  extension  of  the  option  he  would  have  the 
lands  examined,  and  if  he  found  he  could  purchase  them  for  a 
satisfactory  price  he  would  do  so,  and  resell  them  and  divide 
with  plaintiffs  the  net  profits  realized  from  the  venture.  Plaint- 
iffs were  to  share  the  taxes  and  expenses  of  examining  the 
land  and  estimating  the  timber  and  pay  interest  on  the  pur- 
chase price  paid  by  defendant,  though  it  was  expected  that  such 
sums  would  come  out  of  plaintiffs'  share  of  the  profits.  Both 
parties  regarded  the  option  of  value,  and  the  vendor  proposed 
to  comply  therewith.  In  an  action  for  damages  for  breach  of 
defendant's  promise,  held,  that  the  contract  constituted  a  part- 
nership to  deal  in  real  estate,  and,  being  oral,  was  void  under 
the  statute  of  frauds. 

1  An  oral  contract  to  conduct  partnership  dealings  in  land  being 
void  under  sees.  2302-2304,  Stats.  (1898),  such  invalidity  may 
be  raised  In  an  action  on  the  contract,  although  the  statute  is 
not  specially  pleaded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ash- 
land county:  Obben  T.  Williams,  Judge.     Reversed. 

Action  for  damages  resulting  from  breach  of  contract. 
The  jury  found  that  about  March  6,  1902,  the  defendant 
agreed  with  the  plaintiffs  that  if  the  latter  would  turn  over 
to  him  their  option  to  purchase  certain  lands  from  J.  V. 
Farwell  and  would  get  for  the  defendant  an  extension  of  the 
option,  if  desired,  he  would  have  the  lands  looked  over,  and 
if  he  found  that  he  could  purchase  them  for  a  satisfactory 
price  he  would  do  so  and  resell  them  within  a  reasonable 
time  and  divide  with  the  plaintiffs  the  net  profits  which  he 
would  make  on  such  resale;  that  the  plaintiffs  performed 
their  part  of  the  agreement;  that  the  defendant  made  a  pur- 
chase by  means  of  the  option,  but,  instead  of  taking  the  title 
to  himself,  took  it  in  the  name  of  a  corporation  controlled  by 
him,  and  repudiated  the  whole  agreement.  Other  facts 
were  found  not  essential  to  be  stated,  and  the  amount  of  dam- 
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ages,  for  whicli  judgment  was  rendered  in  plaintiffs'  favor, 
from  which  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  A.  W.  Sanibom,  at- 
torney, and  John  BameSj  of  counsel,  and  oral  argument  by 
Mr.  Sanborru 

For  the  respondents  there  was  a  brief  by  Eeidj  Smart  & 
Curtis,  attorneys,  and  M.  E.  Dillon,  of  counsel,  and  oral 
argument  by  E.  M,  Smart, 

The  following  opinion  was  filed  January  28,  1908 : 

Dodge,  J.     Among  the  many  questions  of  fact  and  law 
controverted  by  counsel  there  is  one  the  answer  to  which  is 
so  fundamental  and  decisive  of  the  case  as  to  render  consid- 
eration of  the  others  immaterial.     For  the  purposes  of  that 
question  it  may  b©  assumed  that  the  findings  of  the  jury 
mentioned  in  the  statement  of  facts  are  all  sustained  by  the 
evidence,  and  that  the  contract  on  plaintiffs'  part  has  been 
so  fully  executed  as  to  take  it  out  of  the  statute  of  frauds,  and 
that  the  option  which  they  purported  to  hold  and  which  they 
transferred  was  of  sufficient  validity  to  serve  as  a  considera- 
tion for  defendant's  promise.    But,  after  conceding  all  such 
matters,  it  is  still  urged  that  plaintiffs'  promise  was  merely 
to  launch  and  conduct  partnership  dealings  in  real  estate 
and  is  therefore  void  under  the  statute  of  frauds.     Bird  t>. 
Morrison,  12  Wis.  138;  McMUlen  v.  Pratt,  89  Wis.  612, 
631,  62  K  W.  588;  Seymour  v.  Cushway,  100  Wis.  580,  76 
N.  W.  769;  Smith  v.  Putnam,  107  Wis.  155,  83  K   W. 
1077,  83  K  W.  2S8  ;Scheuer  v.  Cochem,  126  Wis.  209,  213, 
105  IS".  W.  573.    An  accurately  inclusive  and  exclusive  defi- 
nition of  partnership  seems  to  have  eluded  the  capacity  of 
courts  to  express.     It  was  said  by  the  late  chief  justice  in 
Sullivan  v.  Sullivan,  122  Wis.  326,  99  N.  W.  1022: 

"A  very  learned  English  master  of  the  rolls  (Sir  Geokge 
Jessel)  refrained  from  making  any  attempt  to  define  a 
partnership,  because  there  had  been  so  many  attempts  with 
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no  two  agreements,  except  in  a  general  way.  Pooley  v. 
Driver,  L.  R  6  Ch.  Div.  458,  471.  In  that  ease  it  was  held 
that:  *In  the  absence  of  something  in  the  contract  to  show  a 
contrary  intention,  the  right  to  share  profits  as  profits  consti- 
tutes, according  to  English  law,  a  partnership.^  " 

A  definition  was  thus  phrased  by  Babdeen,  J.,  in  Serfiing 
«.  Andrews,  106  Wis.  78,  81  N.  W.  991 : 

"The  usual  test  of  a  partnership  is  whether  there  is  a  com- 
mtmity  of  interest  in  the  profits  and  losses  of  the  business. 
Any  arrangement  which  gives  the  parties  such  a  community 
of  interest  constitutes  them  partners." 

Lyon,  C.  J.,  in  Spaulding  v.  Stvbhings,  86  Wis.  255, 
262,  56  N.^W.  469,  approved  a  more  specific  definition 
from  1  Bates,  Partn.  §  1 : 

"A  partnership  is  the  contract  relation  subsisting  between 
persons  who  have  combined  their  property,  labor,  or  skill  in 
an  enterprise  or  business  as  principals  for  the  purpose  of 
joint  profit." 

But  this  definition  is  far  too  limited  to  stand  the  tost  of 
practical  application.  There  need  be  no  combining  of  prop- 
erly, for  one  alone  may  contribute  all  the  property.  Xeither 
need  there  be  combining  of  skill  or  labor,  for  this,  too,  may 
be  the  contribution  of  only  one  partner.  Treat  v,  Hiles,  G3 
Wis.  344,  32  K  W.  517.  Again,  it  has  been  held  that  there 
need  be  no  express  agreement  for  any  sharing  of  losses. 
Clinton  B.  &  I.  Worhs  v.  First  Nat.  Banh,  103  Wis.  117, 
122,  79  N.  W.  47.  Thus  we  are  brought  back  to  the  cno 
element  relied  on  by  Sir  George  Jessel,  of  a  community  of 
interest  in  the  profits  of  the  business  as  profits;  and  yet  this 
is  elusive  and  diflBcult  of  application,  for  there  are  many  de- 
cided cases  which  have  denied  a  partnership  notwithstanding 
an  agreement  that  some  proportion  of  the  profits  should  be 
received  by  the  party  sought  to^  be  charged  as  a  partner. 
This,  however,  will  be  found  to  have  been  on  the  ground 
that  it  was  apparent  from  the  whole  transaction  that  it  was 
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not  the  agreement  that  he  should  become  interested  in  the 
profits  as  profits  of  the  enterprise,  but  merely  as  a  measure  of 
compensation  for  the  services,  property,  or  opportunity  fur- 
nished by  him  in  aid  of  the  business  which,  notwithstanding, 
was  held  to  be  the  separate  business  of  the  other  party  alone. 
Hoile  V.  Yorh,  27  Wis.  209;  Ford  v.  Smith,  27  Wis.  261; 
Nicholaus  v.  Thielges,  50  Wis.  491,  7  N.  W.  341 ;  Sohns  v. 
Sloteman,  85  Wis.  113,  55  N.  W.  158.  Cases  in  this  state 
in  which  the  conclusion  of  partnership  has  been  reached, 
mainly  on  the  ground  of  community  of  interest  in  the  profits, 
although  often  in  combination  with  other  circumstances,  are 
^Yl^ifn^y  v,  Ludtn/jton,  17  Wis.  140;  Miller  v.  Price,  20 
Wis.  117;  Wood  v.  Beath,  23  Wis.  254;  Upham  v.  Hewitt, 
42  Wis.  85 ;  Rosenfield  v.  Haiglit,  53  Wis.  260,  10  K  W* 
378;  Watters  v.  McGuigan,  72  Wis.  155,  39  K  W.  382; 
CIiTiton  B.  &  I.  Works  v.  First  Nat.  Bank,  103  Wis.  117, 
79  X.  W.  47. 

After  careful  consideration  of  the  situation  it  appears  to 
us  that  the  contract  expressed  in  the  first  finding  of  the  jury- 
in  the  present  case,  as  amplified  by  the  undisputed  evidence, 
shows  a  mutual  contribution  of  property  to  an  enterprise  or 
adventure  for  the  purpose  of  making  profits  therein  in  which 
the  two  parties  were  to  be  mutually  interested  as  partners, 
and  not  merely  by  way  of  compensation  measured  by  the 
profits  which  the  defendant  should  make.  We  reach  the  con- 
clusion that  there  was  mutuality  in  the  contribution  of  prop- 
erty to  the  enterprise  to  be  entered  upon  for  the  reason  that 
it  is  obvious  that  both  parties  considered  the  so-called  option 
of  value.  It  might  have  had  no  l^al  and  irrevocable  va- 
lidity as  between  Farwell  and  the  plaintiffs,  and  yet,  before 
plaintiffs  and  the  defendant  negotiated,  it  had  become  ap- 
parent that  Farwell  purposed  to  be  controlled  by  a  moral  ob- 
ligation which  rendered  that  option  effective  through  the 
term  thereof  to  enable  the  plaintiffs  to  purchase  the  lands^ 
but  more  especially  to  exclude  the  defendant  or  any  one  else- 
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from  doing  so;  also,  in  practical  effect,  both  the  defendant 
and  Farvrell  recognized  the  informal  acts  of  the  plaintiffs  in 
taming  over  the  option  as  at  least  tantamount  to  a  release 
of  the  former  from  snch  moral  obligation,  so  that  he  was 
free  to  deal  with  the  defendant,  and  thus  the  latter  was  en- 
abled to  make  the  purchase  and  enter  upon  the  adventure, 
the  profits  whereof  were  agreed  to  be  divided.  Further,  the 
understanding,  as  plaintiffs  admit,  was  that  they  should 
share  the  taxes  and  the  expense  of  examining  the  land  and 
estimating  the  timber,  and  should  pay  interest  on  the  pur- 
chase price  paid  by  defendant,  although  they  expected  these 
aimis  to  be  paid  out  of  their  half  of  the  profits.  The  pro- 
posed enterprise  most  clearly  contemplated  a  dealing  directly 
in  real  estate,  not  merely  a  use  of  the  land  to  facilitate  other 
business,  as  in  Treat  v.  Eiles,  68  Wis.  344,  32  N.  W.  517. 
Hence  we  can  find  no  escape  from  the  conclusion  that  the  de- 
fendant's promise  to  form  the  partnership  was  legally  void. 
Being  so  void,  of  course  no  action  can  be  maintained  for  dam- 
ages for  the  breadi.  Seymour  v.  Civshway,  100  Wis.  580,  76 
X.  W.  769. 

Contention  is  made  by  the  respondents  that  the  invalidity 
by  reason  of  the  statute  of  frauds  of  such  contract  cannot  be 
raised  unless  pleaded,  and  cite  us  to  a  collection  of  cases  in 
9  Encv.  PI.  &  Pr.  705,  wherein  it  is  held  that  the  defense  of 
the  statute  is  waived  unless  specially  pleaded.  It  was  no- 
ticed in  Brandeis  v.  Neustadtl,  13  Wis.  142,  and  again  in 
Smith  IT.  Putnam,  107  Wis.  155,  163,  82  N.  W.  1077,  83  X. 
W.  288,  that  our  statute— sees.  2302-2304,  Stats.  (1898)— 
differs  radically  from  the  statute  of  frauds  of  England  and 
of  most  of  the  states,  in  that,  while  they  declare  that  such 
contracts,  unless  in  writing,  shall  not  be  received  in  evidence 
or  shall  not  be  made  the  foundation  of  an  action,  ours  de- 
clares that  the  inhibited  contracts  shall  be  "void,"  from 
which  would  seem  to  result  .the  proposition  that,  when  the 
plaintiff  counts  on  such  a  contract  and  the  same  is  not  ex- 
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pressly  admitted  by  the  answer,  he  fails  to  establish  his  al- 
legation thereof  when  he  merely  proves  an  oral  agreement 
which  is  no  contract-  This  distinction  is  noted  at  page  709 
of  the  volume  of  the  Encyolopfledia  above  cited.  The  ques- 
tion is,  however,  set  at  rest  in  Wisconsin  by  Popp  v.  Swatike, 
68  Wis.  364,  31  N.  W.  916,  and  by  numerous  cases  in 
which  the  invalidity  of  an  oral  contract  has  been  recognized 
and  declared  by  the  court,  although  no  reference  thereto  was 
made  in  the  pleadings.  Koch  v.  Williams^  82  Wis.  186,  53 
K  W.  257;  Crowley  v.  Hicks,  98  Wis.  666,  74  N.  W.  348; 
Comm.  Nat.  Bank  v.  Smith,  107  Wis.  574,  83  K  W.  766. 

The  result  is  that  the  evidence  is  conclusive  that  the 
agreement  described  in  the  first  question  of  the  special  ver- 
dict was  not  made,  and  the  affirmative  answer  of  the  jury 
should  have  been  reversed  on  defendant's  motion  to  that 
effect,  whereupon  judgment  for  defendant  should  have  been 
rendered. 

By  the  Court, — Judgment  reversed,  and  cause  remandeii 
with  directions  to  render  judgment  for  defendant. 

The  respondents  moved  for  a  modification  of  the  man- 
date so  as  to  grant  a  new  trial  or  permit  the  court  below  to 
grant  a  new  trial,  or  for  a  rehearing  in  this  court 

In  support  of  the  motion  there  was  a  brief  by  Beid,  8m4irf 
&  Curtis  for  the  respondents,  and  a  brief  by  W.  fl".  Frawley 
&  T.  F,  Framley,  amid  cvrios. 

In  opposition  to  the  motion  there  was  a  brief  by  A.  W. 
Sanborn,  attorney,  and  John  Barnes,  of  counsel. 

The  motion  was  denied  March  31,  1908. 
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State  ex  bel.  Rowe,  Respondent,  vs.  Kbumenaueb,  Town 

Clerk,  and  another.  Appellants. 

January  ^0— March  SI,  1908. 

Public  officer:  UaDdamus:  Tax  roll:  Corrections  after  delivery:  Btat-^ 

utory  authority, 

1  Before  a  public  officer  can  be  compelled  by  mandamue  to  per- 
form an  act  the  duty  must  be  clear  and  the  act  within  his 
power  to  perform. 

2.  After  the  tax  roll  has  passed  into  the  hands  of  the  town  treas- 

urer and  beiyond  the  control  of  the  clerk»  all  authority  on  the 
part  of  the  clerk  to  change  it  has  been  exhausted,  in  the  ab- 
sence of  express  legislative  authority. 

3.  Ch.  134»  Laws  of  1905,  proYlding  for  the  correction  in  the  tax 

roll  of  certain  mistakes  after  its  delivery  to  the  treasurer,  does 
not  authorize  the  insertion  in  the  roll,  after  delivery,  of  an 
amount  certified  to  the  town  clerk  by  commissioners  of  equal- 
ization as  due  from  such  town,  where  the  omission  was  the  de- 
liberate and  intentional  act  of  the  clerk,  occasioned  by  litiga- 
tion respecting  the  validity  of  the  tax,  the  tax  proceedings, 
and  the  acts  of  the  conunissioners. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  E.  W.  Helms,  Judge.     Reversed. 

This  action  was  commenoed  by  William  Rowej  a  taxpayer 
of  the  county  of  Eau  Claire,  to  compel  the  town  clerk  and 
treasurer  to  alter  the  tax  roll  for  the  year  1906  under  the  pro- 
visions of  ch.  134,  Laws  of  1905,  after  it  had  gone  into  the 
hands  of  the  treasurer  for  collection,  so  as  to  include  in  it  a 
sum  of  money  alleged  to  be  due  from  the  taxpayers  of  said 
town  by  reason  of  the  determination  of  commissioners  of 
equalization  appointed  and  acting  under  the  provisions  of 
sees.  1077a  and  10776,  Stats.  (1898).  The  petition  sets 
forth,  among  other  things,  that  the  petitioner  is  a  resident, 
freeholder,  and  taxpayer  of  the  city  of  Eau  Claire,  and  that 
the  petition  is  made  on  his  behalf  and  on  behalf  of  all  other 
taxpayers  of  said  city.     It  further  alleges  the  official  ca- 
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pacity  of  the  defendants  and  that  the  town  of  Seymour  is 
one  of  the  duly  organized  towns  of  said  county,  and  further 
sets  up  at  length  the  appointment  and  proceedings  of  the 
commissioners  in  review  of  the  decision  of  the  county  hoard 
in  apportioning  the  taxes  in  the  years  1899  and  1900;  that 
said  commissioners  according  to  law  made  and  filed  in  the 
office  of  the  county  clerk  of  Eau  Claire  county  certificates 
fixing  and  determining  what  sum  upon  the  $100  should  he 
added  to  or  deducted  from  the  aggregate  valuation  of  real 
and  personal  property  in  said  county,  and  what  sums  should 
be  added  to  or  deducted  from  the  aggregate  valuation  of  the 
different  towns,  cities,  and  villages  in  said  county  as  made 
by  the  county  board ;  that  by  action  of  the  coiomissioners  of 
equalization  duly  appointed  it  wad  found  that  the  following 
amounts  of  taxes  were  to  be  collected  from  the  following 
numicipalities  in  the  county  of  Eau  Claire,  viz. : 

Village  of  Fairchlld $1750  52 

City  of  Augusta   939  72 

Town  of  Bridge  Creek   1403  49 

Town  of  Clear   Creek    2263  01 

Town  of  Drammen 262  30 

Town  of  Fairchild    195  80 

Town  of  Lincoln   1422  30 

Town  of  Ludington    976  86 

Town  of  Otter  Creek  2348  04 

Town  of  Pleasant  Valley   902  74 

Town  of  Seymour 358  72 

That  afterwards  pursuant  to  law  the  county  clerk  duly 
certified  to  the  several  municipalities  named  the  amounts 
charged  to  them  respectively,  and  that  said  municipalities 
failed  and  neglected  to  pay  any  part  of  said  sums  and  evaded 
paying  the  same  by  certain  actions  and  proceedings,  but  the 
validity  of  the  tax  proceedings  had  been  established  before 
the  commencement  of  this  action,  and  that  in  December, 
1906,  the  county  clerk  of  Eau  Claire  county,  after  being 
compelled  so  to  do  by  mandatory  injunction,  duly  certified 
to  the  clerk  of  said  town  of  Seymour  and  charged  to  said 
town  in  said  certificate  the  sum  of  $358.72  due  to  the  cotmty 


31]  JAlfUARY  TEEM,  1908.  187 

State  ex  rel.  Rowe  v.  Krumenauer,  135  Wis.  185. 

of  Eau  Claire  from  the  town  of  Seymour,  for  the  purpose 
of  requiring  the  town  clerk  to  insert  said  sum  in  the  tax  roll 
for  the  year  1906 ;  that  the  town  clerk,  when  preparing  the 
tax  roll  for  1906,  had  in  his  possession  said  certificate  aad 
also  a  certificate  made  by  the  county  clerk  imder  similar 
proceeding  had  in  1901,  and  that  it  was  the  duty  of  said 
town  clerk  to  include  the  sum  in  the  tax  roll  for  the  year 
1906,  and  due  demand  was  made  that  said  clerk  do  so;  that 
the  treasurer  of  said  town  now  has  the  tax  roll  in  his  pos- 
session and  is  collecting  taxes  thereon ;  that  said  tax  roll  is 
not  properly  made  out,  the  town  clerk  having  omitted  to 
include  therein  said  simi  of  $358.72 ;  that  petitioner  is  in- 
formed and  believes  that  the  town  board  in  defiance  of  law 
directed  the  town  clerk  not  to  insert  said  money  in  the  tax 
roll,  and  that  both  defendants  are  acting  under  said  unlawful 
and  illegal  direction  of  the  town  board,  and  the  defendants 
^ill  not,  unless  compelled  by  this  court,  correct  the  tax  roll 
90  as  to  include  said  moneys.     The  petitioner  prays  for  a 
peremptory  writ  of  mandamus  commanding  the  defendants 
to  make  the  changes  and  entries  in  said  tax  roll  and  on  the* 
tax  warrants  in  the  manner  provided  by  ch.  134,  Laws  of 
1905. 

An  alternative  writ  of  mandamus  was  issued  and  return 
made  thereto  setting  up  at  length  all  the  proceedings  of  the 
commissioners  of  equalization  and  the  county  board,  and 
among  other  things  that  the  certificate  heretofore  mentioned 
was  made  Jfovember  30,  1906,  and  on  the  4th  day  of  De- 
cember, 1906,  sent  to  the  clerks  of  the  several  municipalities 
hereinbefore  mentioned,  and  which  certificate  showed  the 
amount  chargeable  against  the  to\vn  of  Seymour  to  be 
$858.72.  The  return  further  showed  that  defendants  claim 
they  have  no  right,  power,  or  authority  to  make  any  change 
or  alteration  in  the  tax  roll  except  as  vested  in  them  by  the 
provisions  of  ch.  134,  Laws  of  1005,  and  that  such  statute 
does  not  cover  the  matter  involved  in  this  action  and  does  not 
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authorize  tha  defendants  or  either  of  them  to  place  upon  the 
tax  roll  the  tax  mentioned  and  certified  as  a  charge  against 
said  town  of  Seymour.  Several  other  matters  are  set  forth 
at  great  length  in  the  return  which  are  not  necessary  to  recite 
here.  Demurrer  to  the  return  was  sustained  and  judgment 
entered  that  the  petitioner  recover  costs  and  that  he  have  a 
peremptory  writ  of  mandamus  returnable  on  the  28th  day  of 
January,  1907,  directing  the  defendants  to  correct  a  mistake 
that  had  been  made  in  the  tax  roll  for  1906  by  inserting  said 
Bimi  of  $358.72,  which  said  sum  was  omitted  from  the  tax 
roll  by  mistake  and  which  sum  is  due  the  county  of  Eau 
Claire  from  said  town  of  Seymour  on  changes  made  pursuant 
to  decisions  of  tax  commissioners  who  reviewed  the  equaliza- 
tion of  the  towns,  cities,  and  villages  in  said  county  for  the 
years  1899  and  1900.  Defendants  appealed  to  this  court 
from  said  judgment 

Horace  B,  Walmsley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Wickham  &  Farr, 
and  oral  argument  by  James  Wichham, 

Kerwin,  J.  It  is  established  without  dispute  that  at  the 
time  this  action  was  commenced  the  tax  roll  had  passed  from 
the  possession  and  control  of  the  defendant  town  clerk  and 
into  the  possession  of  the  defendant  town  treasurer.  Two 
crucial  questions,  therefore,  are  presented  at  the  outset  upon 
this  appeal,  namely:  (1)  Can  the  defendants  be  compelled 
by  mandmrnis,  without  the  aid  of  ch.  134,  Laws  of  1905,  to 
insert  upon  the  tax  roll  the  sum  certified  to  the  town  clerk 
against  the  town?  and  (2)  Is  said  ch.  134,  Laws  of  1905, 
applicable  to  the  case  before  us  ? 

It  is  fundamental  that  before  a  public  ofiicer  can  be  com- 
pelled by  mmidamAis  to  perform  an  act  the  duty  must  be  clear 
and  the  act  within  his  power  to  perform.  After  the  ta-x 
roll  has  passed  from  the  possession  and  control  of  the  town 
clerk  into  the  possession  and  control  of  the  town  treasurer. 
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all  authority  to  change  it  has  been  exhausted,  except  in  so 
far  as  power  by  statute  is  preserved  to  do  so.  This  is  mani- 
fest from  the  several  provisions  of  the  statute  respecting  the 
making  up  of  the  tax  roll  by  the  town  clerk,  the  execution  of 
the  bond  by  the  town  treasurer,  the  attachment  to  the  tax  roll 
as  made  up  and  completed  by  the  town  clerk  of  a  warrant 
commanding  the  treasurer  to  collect  the  taxes  spread  upon 
the  tax  roll,  and  the  delivery  by  the  clerk  of  the  roll,  with  the 
warrant  annexed,  to  the  treasurer  on  or  before  the  second 
Monday  in  December,  in  accordance  with  the  provisions  of 
our  statutes.  This  doctrine  rests  upon  principle  and  seems 
to  be  well  supported  by  authority.  Sullivan  v,  Peckham, 
16  E.  I.  525,  17  Atl.  997 ;  People  ex  rel.  Lorillard  v.  West- 
chester Co,  15  Barb.  607;  Colonial  L,  Assur.  Co.  v.  New 
York  Co.  24  Barb.  166.  In  the  case  last  cited  it  was  held 
thatj  after  the  taxes  had  been  assessed  and  warrants  issued 
and  delivered  to  the  collectors,  the  supervisors  have  no  fur- 
ther control  over  the  assessment  roll,  their  power  being  spent, 
and  consequently  mandamiis  directing  them  to  strike  any 
particular  name  from  the  roll  would  be  nugatory.  And  in 
People  ex  rel.  LoHllard  v.  Westchester  Co.  15  Barb.  607, 
substantially  the  same  rule  is  laid  down.  The  doctrine  of 
the  above  cases  is  applicable  to  the  case  before  us  and  e-stab- 
lishes  that,  after  the  tax  roll  has  passed  into  the  hands  of  the 
treasurer  and  beyond  the  control  of  the  clerk,  all  authority 
on  the  part  of  the  derk  to  change  it  has  been  exhausted,  in 
the  absence  of  express  legislative  authority.  We  do  not  un- 
derstand that  counsel  for  respondent  denies  this  proposition, 
but  rests  his  case  upon  ch.  134,  Laws  of  1905,  which  he 
claims  authorizes  the  insertion  of  the  amount  in  question  on 
the  tax  roll  after  it  has  been  delivered  to  the  defendant  treas- 
urer.    Ch.  134,  Laws  of  1905,  reads  as  follows: 

"AThenever  after  delivery  of  the  tax  roll  to  the  treasurer  it 
shall  be  discovered  that  any  city,  town  or  village  clerk  in 
making  out  the  tax  roll  has  made  a  mistake  therein  in  enter- 
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ing  the  description  of  any  real  or  personal  property,  or  the 
name  of  the  owner  or  person  to  whom  assessed,  or  in  comput- 
ing or  carrying  out  the  amount  of  the  tax,  the  clerk  with  the 
consent  of  the  treasurer  at  any  time  before  the  treasurer  is 
required  to  make  his  return  of  delinquent  taxes,  may  correct 
the  name  of  the  taxpayer,  the  description  of  property  or 
errors  in  computing  or  carrying  out  the  tax  to  correspond  to 
the  entry  which  should  have  been  made  on  the  tax  roll  before 
delivery  to  the  treasurer.  If  any  such  corrections  shall  pro- 
duce a  change  in  the  total  amount  of  taxes  entered  in  the 
tax  roll,  the  clerk  shall  make  corresponding  corrections  in  the 
warrant  annexed  to  such  roll.  The  clerk  shall  enter  a  mar- 
ginal note  opposite  each  correction,  stating  when  made,  which 
shall  be  signed  by  the  clerk  and  treasurer." 

The  question  arises  whether  the  respondent  haa  brought 
himself  within  the  provisions  of  the  foregoing  act.     There 
are  several  expressions  in  the  petition  and  proceedings,  in- 
cluding the  judgment,  to  the  effect  that  a  mistake  occurred 
in  the  tax  roll  for  1906,  and  the  judgment  provides  that 
mandamus  shall  issue  to  correct  such  mistakes  by  inserting 
in  the  tax  roll  the  amount  certified  to  the  town  clerk.     But  it 
is   perfectly   apparent   from   all   the   proceedings   that   the 
amount  was  not  omitted  from  the   tax  roll  by  the  clerk 
through  any  mistake  or  inadvertence,  but,  on  the  contrary, 
the  neglect  or  ref  jisal  to  so  insert  it  was  the  deliberate  and 
intentional  act  of  the  clerk,  occasioned  by  the  litigation  re- 
specting the  validity  of  the  tax  and  tax  proceedings,  includ- 
ing the  acts  of  the  commissioners  of  equalization  referred  to 
in  the  petition  and  return  to  the  vn'it     The  obvious  inten- 
tion of  the  legislature  in  the  passage  of  ch.  134,  Laws  of 
1005,  was  not  to  cover  a  case  like  the  one  before  us,  but  a 
case,  as  clearly  indicated  by  tlie  language  of  the  act,  where, 
after  delivery  of  the  tax  roll  to  the  treasurer,  it  shall  be  dis- 
covered that  a  mistake  has  been  made  in  entering  the  descrip- 
tion of  any  real  or  personal  property,  or  in  the  name  of  the 
owner  or  person  to  whom  assessed,  or  in  computing  or  carry- 
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ing  out  the  amount  of  tax.  The  act  further  provides  that 
when  such  mistake  shall  be  discovered  the  clerk,  "with  tho 
consent  of  the  treasurer,"  may  correct  the  name  of  the  tax- 
payer, the  description  or  errors  in  computing  or  carrying 
out  the  tax,  etc.  Now  we  do  not  think  that  by  any  stretch 
of  construction  this  statute  can  be  held  to  include  the  case  bo- 
fore  us.  In  the  instant  case  there  was  no  mistake  made  in 
any  of  the  respects  pointed  out  in  the  statute,  namely,  in 
description,  name  of  owner,  or  in  computing  or  carrying  out 
the  amount  of  tax.  The  refusal  to  insert  the  amount  certi- 
fied to  the  clerk,  as  before  observed,  was  the  result  of  litiga- 
tion and  contention  on  the  part  of  municipal  authorities  and 
insistence  that  the  amount  certified  and  charged  against  the 
town  of  Seymour  was  illegal. 

Quite  a  lengthy  argument  is  made  by  counsel  for  respond- 
ent upon  the  theory  that  ch.  134,  Laws  of  1905,  applies  to 
the  case  before  us  and  should  be  so  construed  by  this  court, 
but  no  authority  is  cited  which  appears  to  aid  us  in  arriving 
at  that  conclusion.  The  question  is  one  simply  of  statutory 
construction,  and  we  cannot  think  that  by  any  rule  of  con- 
struction the  act  in  question  can  be  made  to  apply  to  the  case 
before  us.  The  main  argument  of  counsel  for  respondent 
goes  to  the  proposition  of  the  meaning  of  the  words  "with  the 
consent  of  the  treasurer,"  as  to  whether  these  words  are  man- 
datory or  directory ;  in  other  words,  whether  the  treasurer  is 
hound  to  consent  to  the  correction  of  the  mistake.  But  as  wo 
'view  it  the  vital  question  is  not  whether  these  words  are 
niandatory  or  directory,  but  whether  the  case  made  comes 
within  the  provisions  of  the  act  at  all.  If  it  does,  the  ques- 
tion of  whether  or  not  the  treasurer  had  any  discretion  in  the 
matter,  or  whether  he  was  bound  to  consent  to  the  chancre, 
might  be  an  interesting  question  and  one  which  wc  do  not  de- 
cide. The  court  is  of  the  opinion,  as  indicated  by  what  has 
been  heretofore  said,  that  the  act  does  not  apply  to  the  case 
made,  and  that  without  special  legislative  authority  no  power 
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rested  with  the  town  clerk  to  make  the  change  sought  to  be 
enforced  after  the  tax  roll  had  passed  out  of  his  possession 
and  control,  and  therefore  the  judgment  must  be  reversed. 

By  the  Court — ^The  judgment  is  reversed,  and  the  court 
below  directed  to  dismiss  the  action. 


State  ex  bel.  Rowe,  Respondent,  vs.  Flobin,  Town  Cleric,  and  an- 
other. Appellants. 

January  50 — March  SI,  1908. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ejau  C9aire  county: 
B.  W.  Helms,  Judga.    Reversed. 

Horace  B.  Walmsley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Wickham  d  Farr,  and 
oral  argument  by  James  Wickham. 

Kebwin,  J.  This  case  is  ruled  by  State  ex  rel,  Rowe  v,  Krumen- 
auer,  ante,  p.  185,  115  N.  W.  798.  Therefore  the  judgment  below 
must  be  reversed. 

By  the  Court. — The  judgment  is  reversed,  and  the  court  below  di- 
rected to  dismiss  the  action. 


State  ex  bel.  Rowe,  Respondent,  vs.  Johkson,  City  Clerk,  and  an- 
other. Appellants. 

January  SO — March  SI,  1908. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ban  Claire  county: 
E.  W.  Helms,  Judge.    Reversed. 

Horace  B.  WaJmsley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  WickTiam  d  Farr,  and 
oral  argument  by  James  Wickham. 

Kebwiw,  J.  This  case  is  ruled  by  State  ex  rel.  Rotoe  v.  Krumen- 
auer,  ante,  p.  185,  115  N.  W.  798.  Therefore  the  judgment  below 
must  be  reversed. 

By  the  Court. — ^The  judgment  is  reversed,  and  the  court  below  di- 
rected to  dismiss  the  action. 
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Staxi  zl  bbl.  Rows,  Respondent,  vs.  Beblin,  Town  Clerk,  and  mnr 

other.  Appellants. 

January  SO^March  SI,  1908. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Ban  Caaire  county: 
R  W.  Helms,  Judge.    Reverted. 

Horace  B.  Walmeley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Wickham  d  Farr,  and 
oral  argument  by  James  Wickham. 

KERwm,  J.  This  case  is  ruled  by  Bti^e  em  rel.  Rawe  v.  Krumen^ 
auer,  ante,  p.  185,  115  N.  W.  798.  Therefore  the  Judgment  below 
nuut  be  reversed. 

By  the  Court. — ^The  Judgment  is  reversed,  and  the  court  below  di- 
rected to  dismiss  the  action. 


Btah  kx  bbl.  Rows,  Respondent,  vs.  Hine,  Village  Clerk,  and  an- 
other. Appellants. 

January  SO^^March  SI,  1908, 

Appeal  from  a  Judgment  of  the  circuit  court  for  Bau  Claire  county: 
E.  W.  Helms,  Judge.    Reverted. 

Horace  B.  WaJmeley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Wickham  6  Farr,  and 
ona  argument  by  Jamee  Wickham, 

Keswin,  J.  This  case  is  ruled  by  State  ex  rel.  Rowe  v.  Krumen- 
aver,  ante,  p.  185,  115  N.  W.  798.  Therefore  the  Judgment  below 
must  be  reversed. 

By  the  Court. — ^The  Judgment  is  reversed,  and  the  court  below  di- 
rected to  dismiss  the  action. 


State  ex  bel.  Rows,  Respondent,  vs.  Minto,  Town  Clerk,  and  an- 
other. Appellants. 

January  SO^March  SI,  1908. 

Appeal  from  a  Judgment  of  the  circuit  court  for  Eau  Claire  county: 
B.  Vf.  Helms,  Judge.    Reversed. 

Horace  B.  Walmsley,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Wickham  d  Farr,  and 
oral  argument  by  James  Wickham. 

Vol.  135— 13 
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Kerwin,  J.  This  case  is  ruled  by  State  eSp  rel  Boioe  v.  Krumen- 
auer,  ante,  p.  185,  115  N.  W.  798.  T*herefore  the  jadgment  below 
must  be  reversed. 

I  By  the  Court, — ^The  Judgment  Is  rerersed,  and  the  court  below  di- 

I  rected  to  dismiss  the  action. 


Salohebt^  Bespondenty  vs.  BsiNia,  Appellant 

February  l~~March  SI,  1908. 

(1,  2)  New  trial:  Directing  verdict:  Discretion  of  court:  Breach  ot 
promise  of  marriage.  (3)  PlaintifTs  uncorroborated  statement. 
(4,  5,  14)  Evidence:  Sufficiency.  (6)  PlaintifTs  refusal  to  sign 
deposition.  (7)  Witness:  Impeachment.  (8)  Evidence  of  de- 
fendanVs  wealth.  (9)  Harmless  error.  (10)  Pleading:  Rescis- 
sion or  abandonment  of  contract.  (11-13)  Damages:  Whether 
excessive:  Separate  damages  for  seduction.  (14)  Libidinous  re- 
lations before  promise  of  marriage.  (15)  CTutstity.  (16)  Cor- 
recting error  by  reducing  damages. 

1.  Although  the  trial  Judge  is  convinced  that  some  credible  evi- 

dence supports  the  verdict,  if  he  is  persuaded  that  such  evi- 
dence is  relatively  so  weak  and  unconvincing  when  compared 
with  the  adverse  evidence  that  there  is  danger  that  the  verdict 
will  work  injustioe,  he  is  vested  with  a  broad  discretion  to  pro- 
tect  against  such  peril  by  granting  a  new  trial. 

2.  Whether  the  trial  court  should  direct  a  verdict,  or  whether  this 

court  on  appeal  may  in  elfect  do  so,  depends  upon  whether 
there  is  any  credible  evidence  which,  in  the  most  favorable 
view  and  granting  all  reasonable  inferences  and  construction 
in  favor  of  the  conclusion  of  the  Jury,  tends  to  support  the  ver- 
dict. 

3.  Where  plaintiff,  in  an  action  for  breach  of  promise  of  marriage, 

testifies  positively  to  the  fact  of  a  promise  of  marriage,  this 
suffices  of  itself,  without  corroboration,  to  support  a  verdict  in 
her  favor  on  that  subject,  unless  rendered  incredible  by  other 
evidence  or  by  such  a  conflict  with  the  uniform  course  of  na- 
ture or  with  fully  established  physical  facts  that  no  reasonably 
intelligent  man  could  give  it  credence. 

4.  In  such  an  action  the  improbability  that  a  man  In  defendant's 

rank  in  life  would  engage  himself  in  marriage  to  plaintiff,  and 
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the  tsct  that  plaintiff's  conduct  was  variant  from  that  which 
usnally  accomiianies  the  relations  between  engaged  persons.  Is 
not  80  inconsistent  with  plaintiffs  testimony  of  the  making  of 
the  promise  as  to  require  this  court  to  set  aside  the  finding  in 
her  favor. 
6.  TWb  evidence  as  to  whether  the  agreement  between  plaintiff  and 
her  counsel  was  champertous  is  held  sufficient  to  sustain  the 
negaUve  finding  of  the  trial  court 

6.  The  refusal  of  plaintiff  to  sign,  at  first,  her  deposition  taken  be- 

fore trial,  held  not  prejudicial  to  defendant,  as  she  did  sign  it 
before  trial  and  defendant  made  full  use  of  it. 

7.  In  an  action  for  breach  of  promise  of  marriage  it  was  not  error 

to  exclude  a  question  to  plaintiff  on  cross-examination  as  to 
whether  she  had  promised  to  give  C.  a  portion  of  her  damages, 
and  evidence  that  C.  had  stated  to  witnesses  that  plaintiff  had 
promised  him  a  part  of  her  damages,  where  plaintiff  did  not 
call  C.  as  a  witness,  and  when  called  by  defendant  he  gave  no 
evidence  tending  to  support  plaiatifTs  case. 

8.  In  such  an  action  the  admission  of  the  will  of  defendant's  father, 

under  which  he  was  a  beneficiary,  and  the  Inventory  accom- 
panying it  which  also  bore  defendant's  signature  and  was, 
therefore,  his  own  admission,  was  held  proper  as  tending  prima 
facie  to  show  the  amount  of  his  wealth. 

9.  The  refusal  of  the  trial  court  to  direct  the  jury  to  consider  cer. 

tain  classes  and  items  of  evidence,  the  refusal  to  amplify  his 
statement  of  the  rule  regarding  the  burden  of  proof,  to  adopt 
the  words  suggested  by  defendant,  or  to  illustrate  the  rule  by 
reference  to  specific  classes  or  items  of  evidence,  is  held  not 
to  be  prejudicial  error. 

10.  A  general  denial  in  an  action  on  a  contract  will  not  put  In 

issue  the  rescission  or  abandonment  of  such  contract,  which, 
occurring  after  the  making  of  the  contract,  should  be  pleaded 
in  avoidance. 

11.  In  an  action  for  breach  of  promise  of  marriage  a  verdict  of 

$10,000  damages,  where  defendant  was  beneficiary  of  a  one- 
third  interest  in  an  estate  of  $200,000  and  had  other  property, 
was  not  excessive. 

12.  In  an  action  for  breach  of  promise  of  marriage,  where  it  is  al- 

leged that  by  virtue  of  such  promise  defendant  seduced  plaint- 
iff, the  court  Instructed  the  jury  that,  in  answering  the  question 
of  the  special  verdict  asking  them  to  find  the  amount  of  plaint- 
iff's damages  for  the  breach  of  the  promise  of  marriage,  they 
should  fix  the  damages  independent  of  the  seduction,  describ- 
ing the  elements  of  such  damages  as  "benefits  and  advantages 
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lost  to  her  by  defendant's  breach  of  contract,  together  with 
such  sum  as  will  compensate  her  for  such  humiliation  and  men- 
tal suffering  as  resulted  from  defendant's  rejection  and  repu- 
diation of  her."  On  the  question  of  seduction  he  also  Instructed 
them  to  fix  such  sum  as  would  compensate  her  for  the  "addi- 
tional injury  resulting  from  the  seduction,"  which  would  in- 
clude loss  of  virtue,  injury  to  reputation,  and  her  mental  suf- 
fering following  such  loss  and  such  injury.  Held  error,  as  the 
instruction  failed  to  limit  the  effect  of  the  seduction  to  the  en- 
hancement of  damages  due  to  the  breach  of  promise,  and  au- 
thorized compensation  for  the  seduction  as  a  separate  and  in- 
dependent injury. 

13.  In  such  an  action  the  fact  of  seduction  brings  in  no  additional 

element  of  damage,  but  at  most  serves  to  enhance  the  amount 
of  those  elements  which,  independently,  belong  in  the  action 
for  the  breach  of  promise. 

14.  If  in  such  an  action  it  appear  that  plaintiff  has  associated  her- 

self in  the  sexual  act  with  defendant  in  a  manner  and  by  con- 
duct which  excludes  the  existence  of  any  barrier  of  virtue  or 
chastity  of  character  needing  to  be  overcome  by  seductive  arts, 
and  that  she  continued  such  Intercourse  at  short  intervals 
without  suggestion  of  any  repentance  or  reformation  or  other 
break  in  its  continuity,  the  mere  fact  that  in  the  course  thereof 
and  after  the  illicit  relations  are  established  there  intervenes 
a  promise  of  marriage  will  not  support  a  finding  that  the  se- 
duction was  accomplished  by  such  promise,  although  plaintiff 
may  have  testified  that  she  continued  the  libidinous  relations 
by  reason  of  it. 

15.  Where  damages  resulting  from  breach  of  promise  of  marriage 

are  sought  to  be  enhanced  by  the  fact  that  plaintiff,  relying  on 
such  promise,  was  seduced  by  defendant,  although  she  may  at 
one  time  have  lapsed  from  physical  chastity.  If  it  alBrmatively 
appear  that  she  has  reformed  and  at  the  time  of  the  offense 
maintained  a  habit  of  sexual  virtue,  she  may  be  deemed  cliaste 
within  the  meaning  of  the  law. 

16.  Where  a  verdict  was  awarded  for  $10,000  damages  for  breacli  ot 

promise  of  marriage  and  $5,000  for  additional  damages  due  to 
seduction,  the  error  of  including  additional  damages  for  the  se- 
duction as  a  separate  wrong  may  be  corrected  by  eliminating 
from  the  recovery  the  latter  sum. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chester  A.  Fowlee,  Circuit  Judge.  Modified 
and  afp,rmed. 
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Action  for  breach  of  promise  to  marry,  alleged  to  have 
beea  made  about  the  1st  of  August,  1902,  aggravated  by 
seduction  accomplished  in  reliance  upon  said  promise,  and 
followed  by  nearly  three  years  of  frequent  illicit  connection 
between  the  parties.  The  defendant  denied  any  promise  of 
marriage,  but  admitted  the  establishment  and  continuance 
of  such  illicit  relations  upon  the  basis  of  a  cash  payment  nn 
each  occasion  thereof.  The  answer  pleaded  was  a  simple 
general  denial  The  jury,  by  special  verdict,  found  that 
about  the  1st  of  August  defendant  did  offer  or  promise  to 
marry  the  plaintiff  and  that  she  accepted  the  offer ;  that  said 
offer  or  promise  was  not  conditioned  upon  sexual  inter- 
course or  upon  her  becoming  pregnant  by  him ;  that  plaint- 
iff held  herself  ready  and  willing  to  marry  the  defendant 
until  his  wedding  with  another  woman  in  April,  190G; 
that  the  time  between  the  making  of  such  promise  and  said 
April,  1906,  was  a  reasonable  time  for  the  engagement  to 
continue  without  marriage  taking  place ;  assessed  the  damages 
for  breach  of  promise,  regardless  of  any  question  of  seduc- 
tion, at  $10,000;  and  by  the  eighth  answer  found  that  tlie 
defendant  seduced  the  plaintiff  "under  such  promise;"  and 
by  the  ninth  answer  that  the  damages  by  reason  of  the  seduc- 
tion were  $5,000.  Motions  for  nonsuit  and  for  direction  of 
verdict  in  favor  of  defendant  were  duly  made  and  overruled, 
with  exception,  and  after  verdict  motion  was  made  to  chango 
the  answers  of  the  several  questions  and  to  render  judgment 
for  the  defendant,  and  if  that  be  denied  that  the  verdict  be 
set  aside  and  a  new  trial  granted ;  all  of  which  motions  were 
denied,  over  exception,  and  judgment  rendered  for  both  sums 
of  damages  included  in  the  special  verdict,  to  wit,  $15,000, 
from  which  judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  P.  E.  M art  in,  a1> 
tomey,  and  Maurice  McKenna  and  Doyle  £  Ilardgrove,  of 
counsel,  and  oral  argument  by  Mr.  T.  L,  Doyh,  Mr,  J,  G. 
Bardgrave,  and  Mr,  McKenna. 
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For  the  respondent  there  was  a  brief  by  J.  E,  O'Brien,  at- 
torney, and  Duffy  &  McCrory,  of  counsel,  and  oral  argument 
by  Mr.  O'Brien  and  Mr.  J.  H.  McCrory. 

The  following  opinion  was  filed  February  18,  1908: 

Dodge,  J.  Appellant's  most  urgent  contention  is  that 
the  trial  court  erred  in  refusing  to  direct  verdict  for  defend- 
ant, or  to  insert  answers  in  the  special  verdict  negativing  the 
promise  of  marriage,  and  that  he  also  erred  in  not  setting 
aside  the  verdict  as  opposed  by  great  weight  and  preponder- 
ance of  evidence.     The  action  of  a  trial  court  in  the  second 

m 

respect  is  an  exercise  of  discretion  with  which  the  appellate 
court  will  not  interfere.  Although  convinced  that  soma  cred- 
ible evidence  supports  the  verdict,  if  the  trial  judge  is  per- 
suaded that  such  evidence  is  relatively  so  weak  or  unconvinc- 
ing, when  compared  with  the  adverse  evidence,  that  there 
is  danger  that  the  verdict  will  work  injustice,  he  is  vested 
with  a  broad  discretion  to  protect  against  such  peril  by  grant- 
ing the  parties  a  new  trial.  Bannon  v.  Ins.  Co.  of  N.  A. 
115  Wis.  250,  91  N.  W.  666;  Peat  v.  C,  M.  £  St.  P.  B.  Co. 
128  Wis.  86,  107  X.  W.  355.  But  when  this  stage  has  been 
passed,  the  question  whether  the  court  should  direct  a  ver- 
dict, or  whether  this  court  on  appeal  may  in  effect  do  so,  de- 
pends merely  upon  whether  there  is  any  credible  evidence 
which,  in  the  most  favorable  view  and  granting  all  reason- 
able inferences  and  construction  in  favor  of  the  condusiou 
of  the  jury,  tends  to  support  the  verdict  To  declare  sworn 
testimony  of  a  fact  incredible  we  must  be  convinced  that  it 
is  so  in  conflict  with  the  uniform  course  of  nature  or  with 
fully  established  physical  facta  that  no  reasonably  intelligent 
man  could  give  it  credence.  Beyer  v.  St.  Paul  F.  <&  M.  Ins. 
Co.  112  Wis.  138,  88  N.  W.  57  ;Hirte  v.  Eastern  Wis.  R.  S 
L.  Co.  127  Wis.  230,  106  K  W.  1068 ;  Peat  v.  C,  M.  £  St. 
P.  R.  Co.  128  Wis.  86,  107  K  W.  355.  In  this  case  the 
plaintiff  testified  positively  to  the  fact  of  a  promise  of  mar- 
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riage,  and  of  course  this  suflBces  of  itaelf  to  support  the  ver- 
dict on  that  subject  unless  rendered  incredible  by  other  evi- 
dence in  the  sense  above  stated.     No  corroboration  is  re- 
quired.   Giese  v.  Schvltz,  65  Wis.  487,  493,  27  N.  W.  353. 
It  is  (^posed  in  the  first  instance  by  the  categorical  denial 
of  the  defendant,  but  this  simply  presents  a  case  of  two  con< 
flicting  witnesses,  one  or  the  other  of  whom  may  be  credited 
by  a  reasonable  person  according  to  their  appearance,  inter- 
est, fairness,  and  manner  of  testifying.  While  the  plaintiff  is 
inTolvcd  in  some  meastire  of  contradiction  as  to  the  details 
of  Ihe  interview  in  lyhich  the  promise  was  made,  so  also  is 
the  defendant's  testimony  permeated  by  contradictions,  un- 
certainty, and  evasion.     Throu^out  his  examination  under 
sec  4096,  St-ats.  (1898),  through  many  consecutive  answers 
relating  to  the  most  material  events,  he  contented  himself 
with  denying  memory  or  knowledge,    and  later  testified 
thereto  fully  and  in  detail,  thus  placing  his  testimony  at  one 
time  in  direct  contradiction  therewith  at  another.     Again, 
there  is  the  asserted  improbability  that  a  man  in  his  rank  of 
life  would  engage  himself  in  marriage  to  the  plaintiff^  and 
there  is  conduct  on  her  part  considered  by  the  defendant's 
attorney  as  variant  from  that  which  usually  accompanies  the 
relations  between  engaged  persons.    But  we  can  see  nothing 
in  this  more  than  mere  improbability,  and  not  enough  to 
mate  it  impossible  for  an  ordinarily  intelligent  person  to 
believe  in  the  existence  of  the  promise  of  marriage  notwith- 
standing such  conduct.     The  unsavory  character  of  the  evi- 
dence descriptive  of  the  relations  of  the  parties  must  make 
it  sufiioe  to  state  our  conclusion  that  after  careful  examina- 
tion thereof  we  cannot  deem  any  of  the  facts  disclosed  as  so 
inconsistent  with  plaintiff's  testimony  as  to  this  promise  as 
to  render  it  so  incredible  that  it  might  not  by  reasonable 
men  be  believed,  and  so  that  it  obviously  furnishes  support 
for  that  part  of  the  verdict. 
We  can  discover  nothing  in  the  opinion  of  the  trial  court 
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which  indicates  that  he  failed  to  appreciate  his  duty  upon  the 
motion  for  a  new  trial  when  that  opinion  is  considered  in  ita 
entirety,  although  there  are  some  remarks  therein  which,  if 
disassociated  from  the  context^  might  indicate  that  he  thought 
he  was  bound  to  overrule  that  motion  if  there  was  any  evi- 
dence supporting  the  verdict. 

Error  is  assigned  with  some  confidence  upon  the  contention 
that  the  agreement  between  plaintiff  and  her  attorney  was 
champertous.  She  had  apparently  answered  on  her  examina- 
tion under  sec  4096  that  she  had  agreed  to  give  him  a  certain 
proportion  of  the  recovery  and  expected  him  to  pay  the  court 
costs.  The  latter  answer  she  attempted  to  correct  before 
signing  her  deposition,  and  made  explanation  more  or  leas 
satisfactory  of  misunderstanding  such  statement.  Testimotiy 
was  given  by  the  attorney  and  others  as  to  the  exact  terms 
of  that  agreement  which  it  was  claimed  was  later  reduced  to 
writing,  and  that  it  required  plaintiff  to  pay  costs  and  ex- 
penses ;  also  that  she  had  done  so.  The  whole  evidence  was 
before  the  court.  His  decision  that  the  contract  actually 
made  was  not  champertous  was  fully  borne  out  by  at  least 
some  of  the  evidence,  which  was,  at  most^  thrown  in  conflict 
by  plaintiff's  answer  above  stated.  We  cannot  think  that 
there  was  any  clear  preponderance  against  the  decision  of 
the  trial  court  on  what  were  the  terms  of  that  agreements 
Lyttle  V.  Goldberg,  131  Wis.  613,  111  N.  W.  718. 

Several  of  the  assignments  of  error  present  comparatively 
trivial  grounds  of  complaint  in  which  we  can  discover  no 
error  prejudicial  to  the  appellant.  These  include  the  refusal 
of  plaintiff  to  sign  her  deposition  at  first;  but  she  did  sign  it 
before  trial  and  defendant  made  full  use  of  it  Another  is 
the  exclusion  of  a  question  to  the  plaintiff  on  cross-examina- 
tion  whether  she  had  promised  to  give  one  Chesebro  a  portion 
of  her  damages.  While  it  might  not  have  been  error  to  admit 
this  in  the  broad  field  of  cross-examination,  we  discover  no 
error  in  excluding  it  nor  any  prejudice  to  the  defendant 
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She  did  not  call  Chesebro  as  a  witnesa^  and  when  called  by 
the  defendant  he  gave  no  evidence  tending  to  support  the 
plaintiff's  case.  In  connection  with  the  foregoing  there  is 
assigned  error  upon  the  refusal  to  permit  third  persons  to 
testify  to  certain  statements  of  Chesebro  to  them  to  the.  same 
effect  This  was  properly  enough  excluded  on  the  grounds 
already  stated,  but  also  for  the  reason  that  it  was  hearsay, 
calling  for  imswom  statements  of  one  not  a  party  to  the  ao- 
tioiL  It  of  course  was  not  admissible  as  impeachment  of 
Chesebro^  for  he  had  not  been  called  as  a  witness  by  the 
plaintiff.  Admission  of  the  will  of  defendant's  father,  under 
^hich  he  was  beneficiary,  was  certainly  proper  as  tending 
prima  facie  to  show  the  amount  of  his  wealth.  The  inventory^ 
aooompanying  it  was  admissible  upon  the  same  ground,  and 
more  especially  as  defendant's  own  admission,  it  bearing  hi^ 
fiignature.  These  documents  tended  to  show  him  a  benefic?- 
aiy  to  the  extent  of  one  third  of  an  estate  inventoried  at  some 
$200,000,  and  while  of  course  not  conclusive  were  prima 
facie  evidence.  Had  there  been  debts  or  any  other  circimi- 
stance  to  contradict  such  conclusion  they  were  easy  of  proof 
by  the  defendant  Evidence  of  the  plaintiff's  general  reputa- 
tion for  chastity  in  the  community  was  admitted  over  ob- 
jection, but  the  trial  judge  by  his  charge  confined  the  effect 
or  relevancy  of  any  such  fact  to  the  question  of  damages  by 
reason  of  seduction;  hence,  as  we  shall  see,  it  can  have  no 
bearing  upon  the  conclusion  reached  in  the  case. 

A  large  number  of  requests  to  instruct  are  called  to  our 
attention  by  the  appellant's  brief,  with  the  claim  that  tlieir 
refusal  is  error.  Many  of  them  are  directions  to  the  jury  to 
consider  certain  classes  or  items  of  evidence.  The  omission 
to  do  this  can  hardly  ever  be  reversible  error.  It  is  a  field 
into  which  courts  can  seldom  enter  without  causing  dissatis- 
faction to  one  side  or  the  other.  A  comment  on  one  item  of 
evidence  frequently  demands  in  immediate  connection  therc- 
^th  reference  to  many  other  items  in  order  that  it  may  not 
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mislead  the  jury.  Setter  v.  State,  112  Wis.  293,  303,  8T 
K  W.  1072 ;  Horr  v.  C.  W.  Howard  Co.  126  Wis.  160, 165, 
105  N".  W.  668.  We  can  find  no  error  adverse  to  the  defend- 
ant in  declining  instructions  of  this  sort  in  view  of  the  fair 
treatment  of  the  evidence  in  the  charge  in  fact  given.  Other 
requests  were  for  amplification  or  modification  of  the  rule 
with  reference  to  the  burden  of  proof;  but  the  general  rule 
was  accurately  stated  by  the  court^  hence  no  error  was  com- 
mitted in  declining  to  adopt  the  words  suggested  by  the  de- 
fendant or  to  illustrate  the  rule  by  reference  to  spedfic 
classes  or  items  of  evidence.  A  requested  instruction  at- 
tempting to  embody  the  rule  fal^us  in  uno,  falsus  in  ommbus 
was  correctly  embodied  in  the  charge. 

Certain  instructions  were  requested  to  the  general  effect 
that  if,  from  the  conduct  of  the  parties,  the  jury  believed 
the  contract  of  marriage  to  have  been  abandoned,  they  should 
answer  "No"  to  the  fifth  question,  which  inquired  whether 
she  had  held  herself  ready  and  willing  to  marry  the  defend- 
ant, and  the  defendant  assigns  error  upon  their  refusal  and 
upon  the  refusal  of  the  court  to  submit  a  question  whether 
the  contract  had  been  abandoned  or  rescinded.  Rescission  or 
abandonment  of  this  contract  was  not  in  the  case.  The  an- 
swer was  a  mere  general  denial,  and  the  defense  of  rescission 
or  abandonment  would  have  involved  facts  occurring  after 
the  making  of  the  contract,  and  should  have  been  pleaded 
in  avoidance  thereof.  Bliss,  Code  PI.  (3d  ed.)  §§  327,  352; 
McKyring  v.  Bull,  16  N.  Y.  297;  SchaiLS  v.  Mamhaitan  O. 
L,  Co.  14  Abb.  Pr.  n.  s.  371. 

It  is  further  complained  that  the  court  framed  his  charge 
so  that  certain  paragraphs  thereof  applied  to  several  ques- 
tions and  were  general.  These  paragraphs  related  to  the 
burden  of  proof,  the  duty  of  the  jury  in  weighing  evidetiioe 
and  measuring  the  credibility  of  witnesses,  the  elements  con- 
stituting a  contract  of  marriage  applicable  to  several  ques- 
tions and  definitive  of  terms  therein  used.    In  this  there  is 
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no  error.  Lyle  v.  McCormick  H.  M.  Co.  108  Wis.  81,  84 
^.  W.  18 ;  Banderol  v.  Wis.  Cent.  B.  Co.  133  Wis.  249,  113 
?f.  W.  738.  Nor  can  we  discover,  as  appellant  contends, 
any  tendency  in  the  instructions  to  inform  the  jury  of  the  ef- 
fect of  any  of  the  answers  in  the  verdict,  or  to  state  general 
rules  of  law  with  their  effect  on  the  rights  of  the  parties. 

We  cannot  think  the  contention  that  the  damages  are  ex- 
cessive worthy  of  extended  consideration  by  the  appellate 
court  after  adverse  ruling  below.  Ten  thousand  dollars  for 
the  loss  of  a  marriage  to  a  man  of  the  wealth  which  evidence 
at  least  tended  to  ascribe  to  the  defendant,  after  an  engage- 
ment of  some  four  years,  is  well  within  the  limits  of  verdicts 
whidi  have  been  sustained.  The  translation  into  terms  of 
money  of  those  peculiarly  indefinite  damages  which  result 
from  a  breach  of  such  a  contract  is  so  a  matter  of  estimate 
that  courts  on  appeal  are  extremely  reluctant  to  interfere 
with  the  conclusion  of  the  jury  thereon. 

We  have  gone  over  all  the  assignments  of  error  relating  to 
those  portions  of  the  recovery  other  than  for  seduction,  at 
least  so  far  as  seems  to  be  justified  by  their  importance,  and 
find  none  which  can  in  our  opinion  warrant  any  reversal  up 
to  the  point  of  the  recovery  of  damages  for  the  breach  of 
promise  nnaffected  by  consideration  whether  the  seduction 
of  the  plaintiff  was  accomplished  in  reliance  upon  the  prom- 
ise of  marriage.  When  the  court  came  to  the  question  of  se- 
duction he  instructed  the  jury  that  if  they  found  it  thoy 
should,  in  answer  to  the  ninth  question,  fix  such  sum  as  will 
compensate  her  for  the  additional  injuries  resulting  from 
the  seduction  which  would  include  loss  of  virtue,  injury  to 
reputation,  and  her  mental  suffering  folloTving  from  such  loss 
and  such  injury,  and  this  too  after  directing  them  to  includo, 
in  response  to  the  seventh  question,  the  amount  of  her  dam- 
ages for  the  breach  of  the  promise  of  marriage  independent 
of  seduction,  the  elements  of  which  he  described  as  "l>enefit3 
and  advantages  lost  to  her  by  the  defendant's  breach  of  the 
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contract,  together  with  such  sum  as  will  compensate  her  for 
such  humiliation  and  mental  suffering  as  resailted  from  de- 
fendant's rejection  and  repudiation  of  her."     The  ninth 
question  could  have  been  no  broader  had  plaintiff  in  form 
stated  two  causes  of  action  in  her  complaint,  one  for  breach 
of  promise  and  another  for  seduction  as  an  independent  cause 
of  action.    But  by  the  common  law,  which  has  received  no 
modification  by  statute  in  Wisconsin,  though  it  has  in  some 
states,  the  seduced  party  has  no  cause  of  action  for  seduction. 
She  is  a  consenting  party,  and  the  policy  of  the  law  has 
been  to  give  her  no  recovery,  no  matter  how  her  consent  is 
obtained,  for  seduction  as  such;  leaving  the  seducer  to  be 
dealt  with  under  the  criminal  law  when  he  is  brought  withm 
its  terms.     In  the  two  cases  in  this  state  which  are  cited  as 
authority  in  nearly  all  text-books,  LeavUt  v.  Cviler,  37  Wis. 
4G,  and  Oiese  v.  Schvltz,  63  Wis.  462,  10  K  W.  586 ;  8.  C. 
65  Wis.  487,  27  N.  W.  353 ;  and  S.  C.  69  Wis.  521,  34  'N.  W. 
913,  this  view  was  most  distinctly  pointed  out,  and  while  in 
Leaviit  v.  Cutler  there  were  mentioned  as  elements  of  dam- 
age for  breach  of  promise  such  things  as  the  "loss  of  virtue" 
and  the  "injury  to  reputation,"  with  an  expressed  doubt 
whether  they  belonged  there,  it  was  declared  that  the  fact  of 
seduction  could  bring  in  no  additional  element  of  damage, 
but  at  most  might  serve  to  enhance  the  amount  of  those  ele- 
ments which,   independently,    belonged   in  the   action    for 
breach   of   promise.     Just  what   those   elements   are,    and 
whether  they  include  loss  of  reputation,  is  left  in  doubt  by 
the  Wisconsin  cases.     In  CooUdge  v.  Neat,  129  Mass.  146, 
they  are  defined  as  follows : 

"(1)  The  disappointment  of  the  plaintiff's  reasonable  ex- 
pectations," .  .  .  including  "the  money  value,  or  wordly 
advantage,  of  a  marriage  which  would  have  given  her  a  per- 
manent home  and  an  advantageous  establishment  (2)  The 
wound  and  injury  to  her  affections.  (3)  Whatever  mortifica- 
tion or  distress  of  mind  she  suffered,  resulting  from  the  re- 
fusal of  the  defendant  to  fulfil  his  promise." 
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Whether  there  may  be  any  other  elements  is  immaterial  to 
the  present  case,  for  the  trial  court  defined  the  elements  for 
which  damages  might  be  allowed  for  the  breach  of  promise : 

'The  benefits  and  advantages  lost  to  her  by  the  defendant's 
breach  of  the  contract^  together  with  such  sum  as  will  com- 
pensate her  for  such  humiliation  and  mental  suffering  as 
resulted  to  her  from  defendant's  rejection  and  repudiation 

of  her." 

Kow,  under  the  rule  of  Oiese  i\  Schvltz,  the  utmost  effect 
of  her  seduction  would  have  been  under  this  rule  of  the  trial 
court  to  enhance  the  sum  which  the  jury  might  have  thought 
would  compensate  her  for  one  or  the  other  of  these  elements, 
and,  obviously,  it  was  not  so  limited  by  the  instruction  given, 
which  authorized  compensation  for  the  "additional  injury 
resulting  from  seduction."  That  is  in  direct  disregard  of 
the  rule  of  this  court  and  must  be  considered  error,  the  effect 
of  which  on  the  judgment,  however,  need  not  be  considered 
by  reason  of  a  more  radical  objection  now  to  be  stated. 

In  the  finding  (No.  8)  as  to  whether  or  not  seduction  had 
taken  place  the  court  left  to  the  jury  whether  the  plaintiff 
had  ever  had  sexual  intercourse,  otherwise  than  by  force  and 
against  her  will,  with  any  man  prior  to  the  promise  of  mar- 
riage. He  subsequently  concluded  that  this  was  too  restric- 
tive and  declined  to  set  the  verdict  aside,  although  not  sup- 
ported by  evidence  under  that  rule,  holding  that  one  act  of 
sexual  intercourse  could  not  be  said  to  render  a  woman  un- 
chaste. This  opens  a  broad  field  of  inquiry,  full  perhaps  of 
close  distinctions.  But  the  general  rule  of  law  seems  to  be, 
from  the  weight  of  authority,  that  although  a  woman  may  at 
one  time  have  lapsed  from  physical  chastity,  if  it  appear 
affirmatively  that  she  has  reformed  and  at  the  time  of  the  of- 
fense maintained  a  habit  of  sexual  virtue,  she  may  be  deemed 
chaste  within  the  meaning  of  the  law,  so  that  an  invasion  of 
that  virtue  under  a  promise  of  marriage  may  serve  in  greater 
or  less  degree  to  enhance  the  damages  she  would  suffer  by  a 
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breach.     Suther  v.  Staie,  118  Ala.  88,  97,  24  South.  43; 
Smith  V.  State,  118  Ala.  117,  122,  24  South.  55 ;  Smith  v. 
Milhvm,  17  Iowa,  30 ;  People  v.  Clark,  33  Mich.  112 ;  People 
V.  Squires,  49  Mich.  487,  13  K  W.  828.    We  do  not,  how- 
ever, in  the  present  case  need  to  discuss  the  exact  lines  of  this 
doctrine.    If  it  appear  that  a  woman  has  willingly  associated 
herself  in  the  sexual  act  with  a  man  other  than  her  husband, 
in  a  manner  and  by  conduct  which  excludes  the  existence 
of  any  barrier  of  virtue  or  chastity  of  character  needing  to 
be  overcome  by  seductive  arts,  and  that  she  continued  such 
intercourse  at  short  intervals  without  suggestion  of  any  re- 
pentance or  reformation  or  other  break  in  its  continuity,  the 
mere  fact  that  in  the  course  thereof  and  after  the  illicit  rela- 
tions are  established  there  intervenes  a  promise  of  marriage 
.  cannot  support  a  finding  that  the  seduction  has  been  aocom- 
/  plished  by  such  promise,  although  she  may  testify  that  she 
continued  the  libidinous  relations  by  reason  of  it  It  is  seduc- 
tion by  promise  of  marriage  which  justifies  enhancement  of 
\    /       damages,  not  merely  sexual  intercourse.    The  latter  may  be 
the  result  of  inclination,  passion,  or  cupidity  without  en- 
titling the  woman  to  any  reward  by  law.    People  v.  Clark, 
33  Mich.  112 ;  Patterson  v.  Hayden,  17  Oreg.  238,  246,  21 
Paa  1 29 ;  Bowers  v.  State,  29  Ohio  St  542,  546 ;  Staie  v. 
Brassfield,  81  Mo.  151,  159 ;  Com^^r  v.  Taylor,  82  Mo.  341, 
346 ;  Stowers  v.  Singer,  113  Ky.  584,  68  S.  W.  637 ;  Hogan 
V.  Cregan,  6  Rob.  138.    In  the  present  case  it  is  established 
without  dispute  that  on  at  least  one  and  perhaps  two  occa- 
sions the  plaintiff  and  defendant  associated  in  a  sexual  en- 
counter before  any  talk  of  marriage.    The  circumstances  sur- 
rounding the  first  of  these  are  detailed  by  the  defendant  and 
show  a  most  ready  joining  therein  by  the  plaintiff:  true, 
with  no  words  of  consent,  but  by  acts  of  preparation  and  co- 
operation which  are  fully  the  equivalent  thereof  and  evin- 
cive of  entire  familiarity  with  and  inclination  to  the  act. 
This  testimony  stands  undisputed,  except  by  the  plaintiffs 
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native  answer  to  a  leading  question,  over  objection :  "Did 
jou  ever  consent  to  allow  Mr.  Beinig  to  have  sexual  inter- 
course with  you  before  he  promised  to  marry  you  ?" — ^which 
is  far  too  much  a  mere  conclusion  of  the  witness  and  evasive 
of  the  real  facts  to  constitute  any  denial  of  the  specific  de- 
scription of  her  conduct  given  by  the  defendant.    This  act  of 
voluntary  and  willing  intercourse  within  a  very  few  days  be- 
fore  the  time  when  it  is  claimed  the  promise  of  marriage  was 
made^  and  the  entire  resemblance  to  it  of  the  subsequent  con- 
duct of  the  plaintiff  in  joining  with  the  defendant  in  sexual 
intercourse,  none  of  which  were  coincident  in  time  with  tlie 
promise,  make  it  to  our  minds  an  entirely  uncontradicted 
fact  that  her  yielding  was  in  no  wise  induced  by  or  dependent 
on  the  promise  of  marriage,  and  that  the  finding  of  the  jury 
to  the  eighth  question  was  wholly  unsupported.     The  court 
should,  upon  defendant's  motion,  have  reversed  the  answer  to 
that  question,  or  indeed,  preferably,  should  have  declined 
to  submit  it  to  the  jury.     The  conclusion  thus  reached  does 
not  affect  the  rest  of  the  verdict.    The  error  of  the  court  can 
iiQw  be  corrected  by  eliminating  from  the  recovery  all  that 
portion  which  depends  upon  the  answers  to  the  eighth  and 
^iiih  questions. 

Bj  the  Court. — ^Judgment  modified  by  reducing  the  dam- 
^  to  the  sum  of  $10,000,  and  as  so  modified  is  aflSrmed. 
Appellant  to  recover  costs  in  this  court. 

A  motion  for  a  rehearing  was  denied  March  31,  1908. 
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RowLBY,   Respondent^   vs.   Chicago,   Mh^wattkeb  &  St. 
Paui.  Raxlway  Company,  Appellant. 

March  lO^March  31,  1908. 

Railroads:  Negligence:  Question  for  jury:  Special  verdict:  Bpedat 
findings  requested:  Form  and  sufficiency  of  questions:  StatioM: 
Licensees:  Measure  of  care:  Instructions, 

1.  In  an  action  for  damages  caused  by  a  truck  running  down  an  in- 

cline on  defendant  railway  company's  station'  platform,  ooming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  whether  defendant's  agent  left  the  truck  in  such  a 
position  that  the  accident  could  not  have  happened,  was  heXd^ 
under  the  evidence,  a  question  for  the  Jury. 

2.  Whether  a  special  verdict  under  sec.  2858,  Stats.  (Supp.  1906; 

Laws  of  1903.  ch.  390),  be  taken  at  the  request  of  either  party 
or  directed  by  the  court  on  its  own  motion,  in  either  case  it  is 
a  true  special  verdict  and  must  consist  of  questions  relating  to 
controverted  and  material  matters  of  fact  put  in  issue  by  the 
pleadings,  and  should  not  be  combined  with  a  general  verdict 

8.  Under  sec  2858,  Stats.  (Supp.  1906;  Laws  of  1903,  ch.  390), 
where  no  special  verdict  is  requested  by  the  parties  or  directed 
by  the  court,  the  court  has  power  to  submit  to  the  Jury  any 
particular  question  or  questions  of  fact  in  addition  to  their 
general  verdict,  and  in  such  case  it  is  a  matter  wholly  within 
the  discretion  of  the  trial  court  to  determine  what  questions  of 
fact  should  be  so  submitted,  and  the  failure  to  include  in  such 
special  questions  all  the  material  issues  of  fact,  even  if  re> 
quested  by  the  parties,  will  not  be  ground  of  error. 

4.  In  taking  a  special  verdict,  the  form  of  the  questions  being 
largely  in  the  discrefion  of  the  court,  it  is  not  error  to  reject 
questions  in  the  particular  form  requested  by  parties,  provided 
the  court  sufficiently  covers  them  in  questions  of  its  own  fram- 
ing. 

6.  Where  specific  acts  of  negligence  are  charged  by  the  complaint; 
denied  by  the  answer,  and  litigated  on  the  trial,  a  special  ver- 
dict should  contain  specific  questions  covering  these  alleged 
acts,  and  the  submission  of  a  general  question  simply  asking 
whether  defendant  was  guilty  of  want  of  ordinary  care  which 
proximately  caused  the  plaintifT's  injury  is  not  a  compliance 
with  the  special-verdict  statute,  and  will  be  error,  at  least 
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where,  as  in  this  case,  th«  proper  specific  Questions  were  re- 
quested. 
€.  Where  plaintiff  charged  defendant  railroad  company  with  negli- 
gently placing  a  track  in  an  unsafe  position  on  its  station  plat- 
form,  so  that  it  rolled  down  an  incline,  came  in  contact  with  a 
passing  train,  and  was  knocked  against  plaintiff,  held,  that  the 
trial  court  erred  in  not  submitting  in  the  special  verdict  some 
appropriate  questions  as  to  whether  defendant's  employee  left 
the  truck  in  a  reasonably  safe  position,  and.  If  he  did  not, 
whether  his  failure  so  to  do  was  a  lack  of  ordinary  care  which 
proximately  caused  the  plaintiffs  injury. 

7.  In  an  action  for  damages  caused  by  a  truck  running  down  an  in- 

cline on  defendant  railway  company's  station  platform,  coming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  the  basic  act  of  negligence  on  which  the  plaintiff's 
case  was  founded  was  the  negligent  placing  of  the  truck.  The 
trial  court  in  directing  a  special  verdict  submitted,  among 
others,  a  general  question  as  to  whether  defendant  was  guilty 
of  any  want  of  ordinary  care  which  proximately  caused  plaint- 
ilTs  injury,  and  refused  defendant's  request  for  specific  ques- 
tions relating  to  the  conduct  of  its  agent  with  reference  to-  plac- 
ing the  truck  in  a  dangerous  position.  The  court  also  charged, 
in  connection  with  the  general  question,  that  if  defendant's 
agent  used  ordinary  care  in  leaving  the  truck  in  a  reasonably 
safe  position  where  it  would  remain  of  its  own  weight,  then 
defendant  exercised  ordinary  care.  Held,  that  the  failure  to 
submit  the  basic  question  of  fact  was  error  which  was  not 
oared  by  the  instruction. 

8.  Where  a  railroad  company  has  by  long  acquiescence  licensed  the 

public  to  use  its  station  grounds  for  ordinary  travel,  it  owes  a 
greater  degree  of  care  to  persons  so  using  its  grounds  than  to 
ordinary  licensees,  and  must  conduct  its  business  over  such  li- 
censed way  with  the  ordinary  care  required  to  avoid  injuries 
which  may  be  anticipated  under  the  circumstances,  including 
the  fact  of  the  licensed  use  of  its  grounds. 

9.  In  an  action  for  damages  caused  by  a  truck  running  down  an  In- 

cline on  defendant  railway  company's  station  platform,  coming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  an  instruction  that  it  was  defendant's  duty  to  keep 
a  reasonably  vigilant  lookout  to  prevent  injuries  to  licensees 
using  its  platform  was  misleading,  as  the  phrase  "vigilant  look- 
out" is  almost  uniformly  used  in  reference  to  the  lookout  to  be 
kept  by  train  employees  in  the  movement  of  trains,  and  that 
question  was  not  in  issue  here. 

Vol.  135  —  14 
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Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
county:  J.  J.  Fruit,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  for  personal  injuries  received 
by  the  plaintiff,  a  young  woman  twenty-three  years  of  age, 
while  walking  upon  the  platform  in  front  of  defendant's 
station  building  at  the  village  of  Mather,  Juneau  county, 
Wisconsin,  at  about  8 :30  p.  m.  May  10,  1906.    The  village 
has  about  100  inhabitants,  and  the  railroad  passes  through 
it  in  a  northeasterly  direction,  but  will  be  treated  for  oou- 
venienoe  as  running  north  and  south.     The  village  clusters 
about  the  station.     There  is  one  street^  called  Main  street, 
crossing  the  railroad  track  at  right  angles  just  north  of  the 
station,  and  upon  the  north  side  of  the  street  just  east  of  the 
defendant's  right  of  way  Dewey's  general  store  is  situated, 
which  is  the  principal  store  of  the  village  and  contains  the 
postoffice.     The  station  building  stands  on  the  right  of  way 
just  south  of  Main  street  and  on  the  east  side  of  the  defend- 
ant's main  track,  and  is  a  wooden  building  thirty-six  feet  in 
length  north  and  south  by  about  twenty  feet  in  width.     Be- 
tween the  station  building  and  the  main  track  is  a  wooden 
platform  about  twelve  feet  in  width,  slightly  sloping  toward 
the  track,  which  extends  from  the  south  line  of  Main  street 
south  for  a  distance  of  about  sixty  feet.    A  cinder  platform 
of  the  same  width  extends  south  from  the  end  of  the  plank 
platform  along  the  main  track  for  a  distance  of  fifty-four 
feet,  and  from  the  end  of  the  cinder  platform  a  cinder  path 
runs  south  220  feet  to  the  water  tank.    The  north  part  of  the 
station  building  is  used  as  a  freight  house,  and  has  a  large 
door  six  feet  in  width  for  the  reception  of  freight,  opening 
on  the  platform.    From  the  threshold  of  this  door  an  inclined 
approach  six  feet  in  width  runs  down  to  the  main  platform, 
with  a  fall  of  eight  inches  in  the  six  feet,  so  that  the  total 
fall  from  the  door  to  the  edge  of  the  depot  platform  (a  dis- 
tance of  twelve  feet)   is  about  ten  inches,  of  which  eigtt 
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inches  is  in  the  first  six  feet.  This  incline  also  slopes  to  the 
right  and  left  from  the  sides  of  the  door.  The  depot  plat- 
form and  the  cinder  platform  constitute  the  only  \«alk,  which 
is  in  the  nature  of  a  regularly  constructed  sidewalk  in  the 
viDage.  A  number  of  houses  and  buildings  of  various  kinds 
front  on  the  right  of  way  and  depot  grounds,  and  for  many 
years  the  depot  platform  and  cinder  walks,  as  well  as  the 
depot  grounds  in  general,  have  been  commonly  used  by  the 
public  in  passing  to  these  houses  and  buildings  from  Main 
street  without  objection  by  the  defendant  company. 

On  the  evening  of  the  accident  the  plaintiff,  with  a  young 
man  as  an  escort,  was  walking  for  pleasure,  and  came  upon 
the  north  end  of  the  depot  platform  and  proceeded  south  the 
entire  length  of  the  wooden  platform  as  well  as  the  cinder 
platform  and  cinder  path  and  then  returned.  As  they  were 
returning  a  freight  train  passed  them  going  north,  and  as 
they  were  at  a  point  upon  the  wooden  platform  just  nortli 
of  the  lai^e  freight-house  door  a  large  two-wheeled  baggages 
truck  ran  down  the  incline  towards  the  train,  was  struck  by 
the  train  and  thrown  against  the  plaintiff,  hurling  her  vio- 
lently against  a  stove  which  had  arrived  by  freight  and  stood 
upon  the  platform  near  the  northwest  comer  of  the  station 
building.  There  was  no  direct  evidence  tending  to  show 
in  what  manner  the  truck  came  to  be  in  such  a  position  that 
it  would  msike  this  movement,  ^o  one  was  operating  it  at 
the  time,  and  apparently  it  stood  somewhere  upon  the  incline 
and  the  jar  of  the  passing  train  put  it  in  motion. 

The  plaintiff  in  her  complaint  alleged  two  grounds  of  neg- 
ligence: (1)  Negligent  operation  of  the  train  at  an  unreason- 
able rate  of  speed;  and  (2)  negligent  placing  of  the  truck 
in  a  position  so  close  to  the  track  that  it  came  in  contact  with 
the  train.  But  there  was  no  evidence  to  support  the  first 
ground  of  negligence  charged,  and  the  second  ground  was  the 
onlv  one  litigated.     A  motion  to  direct  a  verdict  in  favor  of 
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the  plaintiff  was  overruled,  and  the  court  of  its  own  motion 
submitted  a  special  verdict  to  the  jury,  which  with  the  an- 
swers is  as*  follows : 

"(1)  On  and  prior  to  the  10th  of  May,  1906,  were  grown 
people  and  children  in  the  village  of  Mather  accustomed  con- 
tinuously and  frequently  to  pass  and  repass  on  foot  for  a  con- 
siderable time,  without  objection  or  with  acquiescence  on  the 
part  of  the  defendant  railway  company,  over  and  across  the 
plank  platform  in  question  from  the  northerly  and  southerly 
ends,  respectively,  of  such  platform  along  a  path  or  way  run- 
ning and  being  near  the  easterly  side  of  the  company's  rail- 
way track?  A.  Yes.  (2)  If  you  answer  question  No.  1 
'Yes,*  then  for  how  many  years  immediately  prior  to  May 
10,  1006,  had  such  footway  travel  across  and  on  said  plank 
platform  and  the  path  or  way  leading  from  the  respective 
ends  of  such  platform  been  continued  ?    A.  Twenty-one  years. 

(3)  If  you  answer  question  Ifo.  1  'Yes,'  then  was  the  de- 
fendant railway  guilty  of  any  want  of  ordinary  care  which 
proximately  caused  the  injury  to  the  plaintiff?     A,   Yes. 

(4)  If  you  answer  question  No.  3  'Yes,'  then  was  such  fail- 
ure to  exercise  ordinary  care  on  the  part  of  the  defendant  the 
proximate  cause  of  the  plaintiff's  injury?  A,  Yes.  (5)  If 
the  court  shall  finally  determine  that  the  plaintiff  is  entitled 
to  recover,  at  what  sum  do  you  assess  her  damages?  A. 
$3,000." 

A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
granted,  unless  the  plaintiff  remitted  the  sum  of  $1,000  frc«n 
the  damages,  which  the  plaintiff  did,  and  judgment  for 
$2,000  and  costs  was  rendered,  from  which  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Charles  E.  Yroman 
and  Yeeder  <&  Yeeder,  and  oral  argument  by  Mr,  Vroman. 

J.  T.  Diihmar,  for  the  respondent 

WiNSLOW,  C.  J.  1.  The  first  contention  made  is  that  a 
verdict  for  defendant  should  have  been  directed  because  the 
proof  was  undisputed  that  the  truck  was  left  by  its  employee 
in  a  perfectly  safe  position.    The  defendant  had  but  one  em- 
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ployee  at  the  station,  one  De  Long,  who  combined  the  func- 
tions of  freight  and  passenger  agent  and  baggage  master. 
He  testified  that  about  half  an  hour  before  the  accident  he 
had  taken  the  truck  into  the  freight  house  and  unloaded  there- 
from three  or  four  sacks  of  oats,  and  had  then  brought  it  out 
and  put  it  between  the  store  standing  on  the  platform  and 
the  west  side  of  the  freight  house,  just  north  of  the  door. 
In  this  position  it  could  not  have  rolled  down  the  platform, 
because  it  would  first  have  to  move  to  the  south  and  up  the 
incline,  which  would  be  impossible.  De  Long  further  says 
that  he  then  went  into  the  office  of  the  depot  and  remained 
there  continuously  until  the  accident  happened,  and  that  ho 
authorized  no  one  to  touch  it  Three  young  men  named 
Parker,  Griffin,  and  Caylor  came  over  to  the  platform  from 
Dewev's  store  alwut  five  minutes  before  the  train  came  in 
and  walked  south  down  the  platform.  Parker  testified  tliat 
as  he  passed  the  depot  he  noticed  the  truck  behind  the  sto\'e 
in  the  place  where  De  Long  testifies  he  put  it.  On  the 
other  hand,  Griffin  testified  that  he  noticed  the  truck  stand- 
ing in  front  of  the  big  door  pointing  towards  the  main  track, 
and  just  about  far  enough  from  the  track  so  that  a  person 
conld  walk  nicely  between  the  handles  and  the  edi^o  of  the 
platform.  Caylor  testified  that  he  saw  no  truck ;  that  tlioro 
T^aa  no  truck  in  the  path  pointing  towards  the  track  nor  be- 
tween the  fftove  and  the  track.  One  Nichols  testified  that 
he  was  walking  up  the  track  from  the  south,  that  the  train 
passed  him,  and,  when  he  was  about  fifty  feet  from  the  south 
end  of  the  depot,  he  saw  the  truck  start  out  from  the  flo]K>t 
and  run  straight  out  towards  the  train,  and  that  it  citlior 
«truck  the  girl  or  the  train.  The  plaintiff  and  her  escort 
(one  Strait)  both  testified  that  they  saw  no  truck,  but  as 
they  walked  back  and  had  just  pasxsed  the  freight-house  door 
they  heard  a  noise,  and  the  truck  came  running  down  the 
incline,  struck  the  train,  and  then  struck  the  plaintiff  from 
^hind,  throwing  her  against  the  stove.     This  is  subslan- 
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tially  all  of  the  evidence  concerning  the  manner  in  which  the 
accident  happened,  Parker  testified,  further,  that  two  boys 
were  running  and  playing  about  the  stove  when  he  passed, 
but  there  was  no  evidence  that  they  did  anything  to  the 
truck.  The  situation  of  the  evidence  must  be  conceded  to  be 
unsatisfactory,  but  certain  physical  facts  are  undisputed. 
The  truck  did  run  down  the  incline  and  strike  the  train.  It 
could  not  have  done  so  unaided  if  left  behind  the  stove.  Xo 
one  was  seen  to  move  it.  De  Long  was  the  last  person  shown 
to  have  touched  it.  In  view  of  these  admitted  facts  and  in 
view  of  Griffin's  positive  testimony  that  the  truck  stood  in 
front  of  the  door  and  pointed  toward  the  train  as  he  passed, 
we  think  the  question  whether  De  Long  left  it  there  waa 
fairly  a  question  for  the  jury  notwithstanding  his  statement 
that  he  left  it  behind  the  stove. 

2.  After  the  court  announced,  at  the  conclusion  of  the 
evidence,  that  a  special  verdict  would  be  submitted  to  the 
jury,  the  defendant  requested  the  submission  to  the  jury  of 
two  questions  as  a  part  of  the  special  verdict.  The  first  of 
these  questions  asked  whether  the  truck  was  placed  by  De 
Long  in  a  reasonably  secure  position  so  that  it  could  not  of 
its  own  volition  run  down  the  incline  and  collide  with  the 
train ;  and  the  second  asked  whether  De  Long  in  the  exercise 
of  ordinary  care  placed  and  left  the  truck  in  a  reasonably 
safe  position.  The  court  refused  to  incorporate  either  ques- 
tion in  the  verdict,  deeming  the  matter  fully  covered  by  the 
third  question,  and  this  ruling  is  assigned  as  error.  Neither 
party  requested  the  submission  of  a  special  verdict,  but  the 
court  in  the  exercise  of  its  discretion  directed  one  to  be  taken. 
It  will  be  seen  by  examination  of  the  first  clause  of  sec. 
2858,  Stats.  (1898),  as  amended  by  sec*  1,  ch.  390,  Laws  of 
1903,  that  special  verdicts  are  to  be  rendered  in  two  con- 
tingencies: First,  when  requested  by  either  party  before  he 
introduces  any  testimony;  and,  second,  when  the  court  in 
its  discretion  directs  such  a  verdict.     In  either  case  the  ver- 
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diet  is  a  true  special  verdict  and  must  consist  of  questions 
relating  to  controverted  and  material  questions  of  fact  put 
in  issue  by  the  pleadings,  and  should  not  be  combined  with 
a  general  verdict.  Ward  v.  C,  M.  &  St  P.  R.  Co.  102  Wis. 
215,  78  K  W.  442 ;  Baxter  v.  C.  &  N.  W.  B.  Co.  104  Wis. 
307,  80  K  W.  644 ;  SchmcUer  v.  C.  &  N.  W.  B.  Co,  102 
Wis.  564,  78  N.  W.  732 ;  SladJcy  v.  Marinette  L.  Co.  107 
Wis.  250,  83  N.  W.  514;  Mauch  v.  Hartford,  112  Wis.  40, 
87  X.  W.  816 ;  Cvllen  v.  Hwnisch,  114  Wis.  24,  89  X.  W. 
900.  It  will  also  be  seen  by  reference  to  the  third  clause  of 
said  sec  2858  that,  where  no  special  verdict  is  requested  by 
the  parties  or  directed  by  the  court,  the  court  has  the  power 
to  submit  to  the  jury  any  particular  question  or  questions  of 
fact  in  addition  to  their  general  verdict,  and  in  such  case  it 
is  a  matter  wholly  within  the  discretion  of  the  trial  court  to 
determine  what  questions  of  fact  should  be  so  submitted,  and 
the  failure  to  include  in  such  special  questions  all  tlie  mate- 
rial issues  of  fact,  even  if  requested  by  the  parties,  will  not 
be  ground  of  error.  McDorigall  v.  Ashland  S.  F.  Co.  97  Wis. 
382,  73  1S\  W.  327;  Carroll  v.  C,  B.  &  N.  B.  Co.  99  Wis. 
399,  75  X.  W.  176. 

In  this  case  the  court  directed  a  special  verdict,  not  find- 
ings of  fact  in  connection  Avith  a  general  verdict ;  and  hence 
the  rule  that  the  questions  submitted  must  relate  to  and  cover 
the  controverted  and  material  issues  of  fact  made  by  the 
pleadings  applies  with  the  same  force  as  though  one  of  the 
parties  had  in  due  time  requested  a  special  verdict.  When 
the  court  announced  its  purpose  to  take  a  special  vor(li(^t 
the  defendant's  counsel  submitted  to  the  court,  as  he  properly 
might,  two  questions  which  in  his  opinion  related  to  mate- 
rial issues  of  fact  in  the  case  and  were  proper  to  be  included 
in  the  special  verdict.  Conceding  that  the  questions  did 
cover  such  material  issues,  it  would  not  be  error  to  refuse^ 
them  in  the  form  requested  provided  the  court  sufficiently 
covered  them  in  questions  of  its  own  fraining;  for,  as  has 
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been  frequently  said,  the  form  of  the  questions  is  largely  in 
the  discretion  of  the  court  Now,  the  basic  and  fundamental 
act  of  negligence  on  which  the  plaintiff's  case  was  founded, 
and  which  was  denied  by  the  answer,  was  the  negligent  plac- 
ing of  the  truck  by  defendant's  employee  on  the  station  plat- 
form in  such  a  position  that  the  passing  train  struck  it  and 
hurled  it  against  the  plaintiff.  The  questions  submitted  by 
the  defendant  plainly  called  attention  to  this  basic  issue  of 
fact,  but  the  court  submitted,  instead  thereof,  simply  the 
general  question  whether  the  defendant  was  guilty  of  any 
want  of  ordinary  care  which  proximately  caused  the  plaint- 
iff's injury.  This  general  question  was,  of  course,  one  of  the 
ultimate  questions  of  combined  fact  and  law  upon  which  tho 
case  depended.  It  covered  the  question  whether  De  Long 
negligently  left  the  truck  on  the  incline,  but  it  covered  it  in 
much  the  same  way  that  a  general  verdict  would  cover  it. 
It  is  true  that  the  court  charged  in  substance,  in  connection 
with  the  third  question,  that  if  the  jury  believed  that  De 
Long  in  the  exercise  of  ordinary  care  left  the  truck  in  a  rea- 
sonably safe  position  where  it  would  remain  of  its  own 
weight,  then  the  defendant  exercised  ordinary  care ;  and  it  is 
claimed  that  by  the  giving  of  this  instruction  the  error,  if 
error  there  was,  in  refusing  to  submit  the  basic  question  of 
fact,  was  cured  or  became  nonpre judicial 

This  court  has  several  times  held  that  where  specific  acta 
of  negligence  are  charged  by  the  complaint,  denied  by  the 
answer,  and  litigated  on  the  trial,  a  special  verdict  should 
contain  specific  questions  covering  these  alleged  acts,  and 
that  the  submission  of  a  general  question  simply  asking 
whether  the  defendant  was  guilty  of  want  of  ordinary  care 
which  proximately  caused  the  plaintiff's  injury  is  not  a 
compliance  with  the  special-verdict  statute  and  will  be  error, 
at  least  where  the  proper  specific  questions  are  requested. 
Lee  V.  C,  St  P.,  M.  &  0.  jB.  Co.  101  Wis.  352,  77  X.  W. 
714;  Bigelow  v.  Danielson,  102  Wis.  470,  78  X.  W.  599; 
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Mruni  v.  8L  Joseph,  120  Wis.  223,  97  K  W.  946 ;  Olwell 
V.  8kohis,  126  Wis.  308,  105  N.  W.  777.  The  reason  is 
quite  plain.  The  statute  contemplates  the  right  of  the  party 
to  a  separate  finding  of  the  jury  upon  each  such  specific  ques- 
tion of  fact  It  is  the  duty  of  the  court  to  administer  the 
statute  so  that  the  result  aimed  at  be  attained.  If  the  court 
may  refuse  to  submit  such  specific  questions  and  simply 
submit  the  general  question  of  negligence,  then  the  statute 
is  practically  eliminated  from  the  statute  book,  and  in  every 
negligence  case  two  or  three  general  questions  covering  sim- 
ply ultimate  tjonclusions  of  fact  and  law,  and  amounting  to 
but  little  more  than  a  general  verdict,  will  take  the  place  of 
the  findings  of  specific  fact  contemplated  by  the  statute.  We 
hold,  therefore,  in  this  case  that  the  court  erred  in  not  sub- 
mitting some  appropriate  questions  calling  upon  the  jury  to 
detennine  whether  De  Long  left  the  trudc  in  a  reasonably 
safe  position  upon  the  platform,  and,  if  he  did  not,  whether 
his  failure  so  to  do  was  a  lack  of  ordinary  care  which  proxi- 
mately caused  the  plaintiffs  injury. 

3.  In  submitting  the  third  question  the  court  charged  tlio 
jury  that,  if  they  answered  the  first  question  "Yes,"  then 
they  were  to  consider  the  third  question;  that  the  care  re- 
quired of  the  defendant  under  the  circumstances  was  simply 
ordinary  care ;  but  that  it  was  the  duty  of  the  defendant  to 
exercise  increased  prudence  and  caution  in  operating  its 
railroad  at  and  in  front  of  the  depot  and  to  keep  a  reason- 
ably vigilant  lookout  to  prevent  injury  or  accident  to  a  li- 
censee such  as  the  plaintiff  while  crossing  over  the  platform. 
The  giving  of  this  instruction  is  assigned  as  error,  and  it  is 
said  that  the  jury  were  told  by  it  that  the  defendant  owed 
the  plaintiff  the  duty  of  exercising  more  than  ordinary  care 
in  the  conduct  of  its  business  in  case  it  had  licensed  the  pub- 
lie  to  use  the  platform  for  a  walk.  The  court  followed  this  in- 
struction by  this  sentence :  "However,  the  duty  required  by 
the  defendant  to  the  plaintiff,  if  you  have  answered  question 
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1  ^Yes/  is  that  of  ordinary  care  under  all  the  circumstances 
of  the  situation," — and  gave  further  instructions  tending  to 
emphasize  the  idea  that  ordinary  care  was  the  only  degree* 
of  care  required.     Whether  the  instruction  should  be  held 
erroneous  on  this  ground  in  view  of  the  frequent  statement 
that  ordinary  care  alone  is  required  may  be  doubtful,  but  we 
are  clearly  of  the  opinion  that  it  was  erroneous  on  other 
grounds.    All  persons  who  go  upon  a  railroad  platform  upon 
business,  such  as  the  taking  of  a  train,  the  meeting  or  ac- 
companying of  a  friend  who  is  expected  to  come  upon  or  take 
a  train,  as  well  as  the  transaction  of  freight  business,  are 
regarded  as  invited  to  use  the  platform,  and  as  to  all  such 
l>ersuns  the  duty  of  the  company  is  to  construct  and  main- 
tain its  platform  so  that  it  shall  be  reasonably  safe  both  as 
to  access,  use,  and  departure  from   it.      A  mere  licensee, 
however  (and  in  this  case  there  is  no  claim  that  the  plaintiff 
was  more  than  a  mere  licensee),  must  take  the  platform  as  he 
finds  it.     He  enjoys  his  license  subject  to  the  perils  that  may 
be  there,  and  the  company  owes  him  no  greater  duty  than  to 
refrain  from  active  or  intentional  wrong.     Dowd  v.  C.j  M. 
&  SL  P.  R.  Co.  84  Wis.  105,  54  X.  W.  24.    But  it  is  equally 
well  established  in  this  state  that,  where  a  railroad  company 
has  by  long  acquiescence  licensed  the  public  to  use  its  station 
grounds  for  ordinary  travel  and  passage  to  and  fro,  the  com- 
pany must  conduct  its  business   over   such   licensed    ways 
with  ordinary  care  to  prevent  injury  to  such  licensees,  and 
that  the  rules  of  ordinary  care  in  such  cases  require  a  greater 
measure  of  vigilance  than  would  be  required  at  a  place  where 
no  such  license  had  been  given.    Towrdey  v.  C,  M.  £  8L  P. 
R.  Co.  53  Wis.  626,  11  X.  W.  55 ;  Mason  v.  (7.,  St.  P.,  M.  d- 
O,  R.  Co.  89  Wis.  151,  61  N.  W.  300.     Ordinary  care  in 
such  cases  will  be  that  dein*ee  of  care  which  is  reasonably 
adequate  to  meet  and  avoid  the  dangers  which  ought  to  be 
anticipated  under  all  the  circumstances,  including  the   fact 
of  the  licensed  use.     Camier  v.  C,  St.  P.,  M.  S  0.  R.  Co. 
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95  Wis.  513,  70  N.  W.  560.  So,  while  the  licensee  must 
take  the  licensed  grounds  or  platforms  ais  he  finds  them  and 
cannot  predicate  negligence  upon  defects  therein,  he  is  en- 
titled to  expect  that  defendant  will  exercise  ordinary  care  in 
view  of  all  the  circumstances  in  the  operation  of  its  busi- 
ness at  and  about  the  licensed  ways.  While  most,  if  not  all, 
of  the  cases  involving  the  rights  of  licensees  under  such  cir- 
cumstances have  been  cases  where  the  licensee  was  injured  by 
the  alleged  negligent  movement  of  cars  or  engines,  no  good 
reason  is  perceived  why  the  same  rule  of  ordinary  care 
should  not  logically  apply  to  the  alleged  negligent  operation 
of  a  freight  or  baggage  truck  upon  the  licensed  ground  or 
platform,  as  the  movement  of  the  truck  for  railway  pur- 
poses is  equally  a  part  of  the  operation  of  the  railroad  busi- 
ness. Thus  in  the  present  case  it  would  be  entirely  proper  to 
say  that  the  defendant's  employees  were  required  to  use  or- 
dinary care  in  operating  and  placing  the  truck  upon  the 
platform  in  case  the  platform  had  become  a  licensed  way, 
and  that  the  measure  of  ordinary  care  would  be  greater  than 
it  would  be  had  no  license  been  given,  and  would  be  such  as 
^rould  be  reasonably  adequate  to  meet  and  avoid  the  dangers 
which  ought  to  be  anticipated  in  view  of  the  licensed  use. 

Had  this  been  the  fair  import  of  the  charge  as  given,  we 
should  find  no  serious  difficulty  with  it,  but  the  sentence  ob- 
jected to  requires  the  defendant  to  keep  a  reasonably  vigilant 
lookout  to  prevent  injury  or  accident  to  a  licensee.  Tlio 
words  "vigilant  lookout"  are  almost  universally  used  in  ref- 
erence to  the  lookout  to  be  kept  by  train  employees  in  the 
movement  of  a  train,  and  we  think  would  naturallv  be  so 
understood  by  the  jury.  In  the  present  case  the  claim  that 
there  was  negligence  in  the  movement  of  the  train  had  been 
abandoned,  and  the  only  claim  in  fact  litigated  was  the  claim 
of  negligence  in  the  placing  of  the  truck.  In  this  respect, 
therefore,  we  think  the  instruction  was  well  calculated  to 
mislead  the  jury  by  leading  them  to  believe  that  tlicy  might 
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consider  -whether  a  sufficient  lookout  was  kept  by  the  em- 
ployees of  the  freight  train,  when  in  fact  no  such  element 
could  properly  enter  into  their  deliberations. 

By  the  Court. — Judgment  reversed  and  action  remanded 
for  a  new  trial. 


Meinecke,  Appellant,  vs.  Smith,  Respondent 

March  lO^March  SI,  1908. 

Contract:  Conatruction:  Right  of  ivay:  Misuser:  Iniunction:  Damages 

for  failwre  to  repair, 

1.  A  grant  of  a  right  of  way  should  be  construed  with  reference  to 

the  condition  and  state  of  the  premises  at  the  time  the  grant 
is  made,  and  a  court.  If  necessary,  will  put  Itself  in  the  place 
of  the  parties  and  read  the  instrument  in  the  light  of  the  cir. 
cumstances  surrounding  them  at  the  time  it  was  made. 

2.  By  mutual  agreement  between  plaintiff  and  defendant  the  for- 

mer granted  to  the  latter  "a  purely  personal  license  to  crosa 
to  and  fro  across*'  plaintiff's  land,  "for  his  own  personal  use 
and  in  pasturing  of  stock  and  in  getting  to  and  from  certain 
lands  owned  by"  defendant  "and  held  by  him  for  farming  and 
pasturage  purposes."  In  an  action  in  equity  to  restrain  de- 
fendant from  using  the  road  for  hauling  sand  from  a  pit  dis- 
covered and  developed  two  years  after  the  license  was  granted, 
held,  (1)  that  the  clause  "held  by  him  for  farming  and  pastur- 
age purposes"  was  a  limitation  on  the  right  to  use  the  w^ay, 
and  not  merely  descriptive  of  defendant's  premises,  and  defend- 
ant, therefore,  had  only  a  license  for  his  own  personal  use  in 
pasturing  stock  and  getting  to  and  from  his  lands  for  farming 
and  pasturage  purposes  and  not  for  hauling  sand;  (2)  that  un- 
der the  contract  and  the  evidence  defendant  acquired  no  inter- 
est in  the  land  over  which  the  road  passed. 
Z,  Under  a  contract  granting  to  defendant  a  right  of  way  over 
plaintiff's  land  defendant  was  to  pay  one  half  the  cost  of  build- 
ing the  road.  In  an  action  to  restrain  defendant  from  making 
an  unauthorized  use  of  the  way,  a  claim  for  damages  for  de- 
fendant's failure  to  pay  his  part  of  the  cost  of  constructing  the 
road  having  no  legal  connection  with  the  equitable  cause  of 
action  sued  upon,  testimony  offered  to  establish  it  should  have 
been  excluded. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  alleges,  in  effect^  the  owner- 
ship of  certain  lands  by  plaintiff,  and  that  on  the  25th  day  of 
May,  1903,  plaintiff  and  defendant  entered  into  an  agree- 
ment, by  the  terms  of  which  plaintiff  for  a  valuable  consid- 
eration gave  to  defendant  a  right  of  way  across  said  lands. 
The  agreement  between  the  parties  contained  the  following 
provision: 

"Therefore  it  is  mutually  agreed  by  and  between  the  said 
parties  hereto  that  the  said  first  party  hereby  gives  to  said 
second  party  a  purely  personal  license  to  cross  to  and  fro 
across  said  entire  strip  of  lands  above  mentioned  for  his  own 
personal  use  and  in  pasturing  of  stock,  and  in  getting  to  and 
from  certain  lands  owned  by  said  second  party  and  held  by 
him  for  farming  and  pasturage  purposes,  with  the  express 
agreement  and  imderstanding  that  such  right  is  purely  a  per- 
sonal license  only,  and  is  to  cease  immediately  upon  the  death 
of  said  second  party,  and  is  not  assignable  or  transferable  by 
him  or  hia  heirs  to  any  person  or  company  or  corporation 
whatsoever.'' 

The  complaint  alleges  that  as  a  consideration  for  the  agroe- 
ment  it  was  provided  by  the  contract  that  the  plaintiff  should 
fnmish  certain  material  to  be  used  in  the  construction  of 
such  right  of  way,  and  that  plaintiff  and  defendant  should 
each  perform  one  half  of  the  labor  necessary  to  constniet 
a  roadway,  the  defendant  to  furnish  at  his  own  expense  all 
bmsh,  logs,  and  earth  for  said  roadway;  tliat  tlio  defendant 
refused  and  neglected  to  perform  on  his  part;  that  plaintiff 
was  compelled  to  construct  said  roadway  at  an  expense  of 
$150,  and  that  defendant  only  expended  $10 ;  that  plaintiff, 
notwithstanding  defendant's  failure  to  comply  with  the 
agreement,  permitted  him  to  pass  over  said  road  for  farm- 
ing and  pasturage  purposes,  but  defendant  opened  a  sand 
pit  on  lands  occupied  by  him  and  reached  by  said  road  and 
hauled  loads  of  sand  over  the  same,  and  threatens  to  con- 
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tinue  to  do  so  against  the  protest  of  plaintiff,  which  said 
use  for  hauling  sand  has  destroyed  said  road  and  put  plaint- 
iff to  great  expense  and  trouble  in  restoring  the  same  for 
use  by  plaintiff,  and  that  plaintiff  will  be  greatly  damaged 
thereby  in  the  sum  of  $200 ;  that  defendant  is  without  vis- 
ible means  by  which  to  respond  in  damages.  The  com- 
plaint contains  the  following  prayer: 

"Wherefore  plaintiff  prays  that  defendant  may  be  barred 
and  foreclosed  of  any  and  all  rights  under  said  written  li- 
cense by  reason  of  the  nonperformance  by  him  of  the  condi- 
tions thereof,  and  that  said  defendant  be  forever  enjoined 
and  restrained  from  hauling  sand  or  other  heavy  loads,  not 
connected  with  husbandry,  over  said  road,  and  that  plaintiff 
may  have  judgment  against  said  defendant  for  his  damages 
already  done  and  for  his  costs." 

Temporary  injunction  was  applied  for  and  denied. 

Defendant  answered,  admitting  that  the  parties  entered 
into  the  contract  and  that  plaintiff  was  the  owner  of  the 
lands  described  in  the  complaint,  admitted  that  the  agree- 
ment was  based  upon  a  sufficient  consideration,  and  denied 
generally  the  other  material  allegations  of  the  complaint. 

The  court  found  that  plaintiff  and  defendant  entered  into 
the  agreement  on  the  21st  day  of  May,  1903;  that  after- 
wards plaintiff  and  defendant  built  upon  the  lands  referred 
to  in  the  agreement  a  road  about  two  rods  wide  leading  to  a 
tract  of  land  consisting  of  103  acres  owned  and  occupied  bv 
defendant;  that  prior  to  the  execution  of  said  contract  de- 
fendant purchased  a  strip  of  land  for  the  use  of  plaintiff 
and  defendant  over  which  a  part  of  said  road  was  to  be 
built,  and  the  title  was  taken  in  the  name  of  defendant  for 
convenience,  each  party  paying  one  half  the  consideration 
thereof  and  owning  an  undivided  one-half  interest  thereof; 
that  the  evidence  shows  that  the  phrase  in  said  instrument 
reading,  "and  held  by  him  for  farming  and  pasturage  pur- 
poses," was  not  intended  to  be  a  limitation  of  the  right  <••( 
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defendant  to  use  said  road,  but  was  intended  only  to  de- 
scribe the  premises  to  which  said  road  was  to  win ;  that  it 
was  the  intention  of  the  parties  that  plaintiff  should  use 
said  road  in  such  manner  as  he  saw  fit  in  going  to  and  from 
a  certain  slaughter  house  owned  by  him,  and  that  defendant 
should  have  the  right  to  use  said  road  himself,  his  agents 
and  sen^ants  in  going  to  and  from  said  tract  of  land  owned 
by  him,  consisting  of  103  acres,  for  hauling  sand  and  for 
such  other  purposes  as  might  be  to  his  interest  in  the  occu- 
pancy of  said  tract,  and  said  right  of  way  was  not  limited 
strictly  to  agricultural  and  farming  purposes;  that  it  was 
the  intention  of  said  parties  by  said  instrument  to  create  an 
interest  in  the  land  over  which  said  road  runs,  and  said  right 
was  to  remain  in  defendant  personally  until  his  death ;  that 
after  completion  of  said  road  the  same  was  used  by  defend- 
ant in  hauling  hay,  manure,  wood,  grain,  and  sand,  and  in 
driving  cattle  to  and  from  said  103  acres ;  that  said  defend- 
ant has  not  permitted  others,  except  his  agents  and  servants, 
to  use  said  road,  and  that  said  road  has  not  been  impaired  or 
damaged  by  hauling  loads  thereover,  and  that  the  material 
allegations  of  the  complaint  are  not  proved  by  the  evidence. 
The  court  foimd,  as  conclusions  of  law,  that  the  phrase  in 
said  instrument,  "and  held  by  him  for  fanning  and  pastur- 
age purposes,"  is  descriptive  of  the  lands,  and  is  not  a  limi- 
tation of  the  right  of  defendant  to  use  said  road;  that  said 
<lefendant  under  the  agreement  has  the  personal  right  to 
iise  the  road  in  hauling  sand  and  in  such  other  manner  as 
may  be  to  his  benefit  in  the  occupancy  of  said  103  acre's, 
and  said  right  can  be  exercised  by  the  ser\'ants  and  agents 
of  defendant;  that  said  contract  created  an  interest  in  the 
lands  over  which  said  road  runs  in  favor  of  defendant,  and 
the  right  to  use  said  road  continues  in  him  personally  until 
his  death,  and  that  the  case  of  the  plaintiff  is  without  equity 
and  should  be  dismissed. 

Judgment    was    entered    dismissing    the    complaint    and 
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awarding  costs  to  defendant.  Due  exceptions  were  taken  to 
the  findings,  and  plaintiff  appeals  from  the  judgment. 

Eor  the  appellant  there  was  a  brief  by  Oraham  £  Ora- 
ham  and  Naylor  &  McCaul,  and  oral  argument  by  W.  B. 
Naylor  and  John  0.  Graham, 

Eor  the  respondent  there  was  a  brief  by  Masters^  Chraves^ 
&  Masters,  and  oral  argument  by  B.  B.  Graves. 

Kbbwin,  J.  The  proper  construction  of  the  contract  re- 
ferred to  in  the  statement  of  facts  is  the  main  question  for 
consideration  here.  The  action  is  in  equity  to  restrain  the 
use  of  the  road  for  hauling  sand  from  a  pit  discovered  and 
developed  some  two  years  after  the  contract  was  made  and 
for  other  relief.  It  is  claimed  on  the  part  of  appellant  that 
the  use  of  the  road  for  other  than  farming  and  pasturages 
purposes  is  improper  and  unauthorized  under  the  terms  of 
the  contraxjt,  while  on  the  part  of  the  respondent  it  is  in- 
sisted that  the  contract  gives  him  the  right  to  use  the  road 
in  any  manner  he  sees  fit,  and  therefore  the  use  he  made  of 
it  himself,  his  servants  and  agents  in  hauling  sand  for  sale 
and  such  other  purposes  as  might  be  to  his  interest  in  the 
use  and  occupancy  of  his  land  was  authorized  under  the 
contract  We  have  been  able  to  find  little  by  way  of  ad- 
judicated cases  which  afford  assistance  in  construing  the 
contract  We  are  therefore  forced  to  construe  it  with  tlie 
aid  of  such  light  as  may  be  gathered  from  its  terms  and  the 
situation  of  the  parties  when  it  was  mada  As  before  ob- 
scn-ed,  when  the  contract  was  made  and  for  about  two  years 
thereafter  it  was  not  known  that  a  sand  pit  existed  upon  the 
premises  of  defendant  to  which  the  right  of  way  led.  The 
land  was  used  for  farm  and  pasturage  purposes,  and  the 
use  for  hauling  sand  over  the  road  by  defendant  could  not 
have  been  in  the  contemplation  of  the  parties  when  the  con- 
tract was  made.  This  fact  is  important  in  construing  the 
a>ntract.     A  grant  of  a  right  of  way  should  be  construed 
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with  reference  to  the  oondition  and  state  of  llie  premises  at 
the  time  the  grant  is  made.  Cahill  v.  Laytan,  57  Wis.  600, 
16  N.  W.  1.  And  a  oourt  will,  if  necessary,  put  itself  in 
the  place  of  the  parties  and  read  the  instrument  in  the  light 
of  the  circumstances  surrounding  them  at  the  time  it  waa 
made,  Merriam  v.  U.  8.  107  U.  S.  437,  441,  2  Sup.  Ot. 
536. 

The  question,  therefore,  arises  whether,  in  the  light  of 
proper  rules  of  construction,  the  terms  of  the  contract  are 
sufficiently  broad  to  include  such  use.  It  is  familiar  law 
that  in  construing  a  contract  the  intention  of  the  parties  ia 
to  be  gathered  from  the  whole  instrument  and  all  parts  of 
it,  and  all  words  therein  will  be  given  effect  where  this  can 
be  done  without  doing  violence  to  any  part  of  the  agreement. 
9  Cyc  579.  It  is  obvious  from  the  words  of  the  contract 
that  the  rights  granted  were  quite  strictly  guarded.  The 
ri^t  mentioned  as  given  to  defendant  was  "a  purely  per- 
sonal license  to  cross  to  and  fro  across  said  entire  strip  of 
lands  above  mentioned  for  his  own  personal  use  and  in  pas- 
taring  of  stock,  and  in  getting  to  and  from  certain  lands 
owned  by  said  second  party  and  held  by  him  for  farming 
and  pasturage  purposes."  The  court  below  found  that  tho 
phrase  in  the  contract,  "and  held  by  him  for  farming  and 
pasturage  purposes,"  was  not  intended  as  a  limitation  of  the 
right  of  respondent  to  use  said  road,  but  was  intended  to  de- 
scribe the  premises  to  which  the  road  was  to  run.  We  do 
not  think  this  is  the  true  construction  of  the  instrument.  If 
these  words  be  construed  as  descriptive  of  the  premises  they 
are  surplusage,  because  the  premises  to  which  the  road  runs 
is  well  understood  without  them.  Besides,  the  phrase  could 
not  in  any  way  enlarge,  limit,  or  qualify  the  instrument  if 
treated  as  words  of  description.  The  tract  over  which  the 
right  of  way  extends  is  particularly  described,  and  such  de- 
scription carries  the  right  of  way  to  the  premises  of  defend- 
ant. But,  regarding  the  words  as  words  of  limitation  upon 
Vol.  135—15 
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the  use,  they  have  an  important  bearing  and  cannot  be  re- 
garded as  surplusage,  since  they  can  be  read  as  a  limitation 
on  the  use  without  doing  violence  to  any  part  of  the  instru- 
ment The  contract,  we  think,  rightly  understood,  merely 
gives  the  defendant  a  license  for  his  own  personal  use  in 
pasturing  stock  and  getting  to  and  from  his  lands  for  farm- 
ing and  pasturage  purposes,  and  the  court  below  was  in 
error  in  holding  that  the  phraise  in  question  was  not  in- 
tended to  be  a  limitation  of  the  right  of  defendant  to  use  the 
road,  but  only  as  descriptive  of  defendant's  premises ;  there- 
fore the  respondent  merely  got  a  right  of  way  for  farming 
and  pasturage  purposes.  Holding  as  we  do  on  the  construc- 
tion of  the  contract,  it  seems  clear  that  the  use  to  which  the 
road  was  put  by  defendant  was  an  unauthorized  one.  Bin- 
zel  V.  Orogan,  67  Wis.  147,  29  N.  W.  895 ;  Parks  v.  Bishop, 
120  Mass.  340;  14  Cyc  1206.  It  has  been  held  that  a 
right  of  way  for  agricultural  purposes  is  of  a  limited  and 
qualified  character  and  does  not  include  the  right  to  trans- 
port lime  from  a  quarry.  Washb.  Easem.  (4th  ed.)  284 
(*187). 

The  court  below  also  found  that  the  instrument  in  ques- 
tion created  an  interest,  in  land  over  which  the  road  runs 
and  that  said  right  was  to  remain  in  defendant  until  his 
death.  We  think  in  this  finding  the  court  was  in  error. 
There  is  no  proof  that  any  interest  in  the  land  upon  which 
the  road  is  located  ever  passed  to  the  defendant  The  in- 
strument itself  purports  to  give  defendant  no  interest  in  the 
land ;  only  a  mere  license  to  pass*  over  it  LocJchart  v.  Oeir, 
54  Wis.  133,  11  N.  W.  245 ;  Keystom  L.  Co.  v.  Kolman.,  94 
Wis.  465,  69  K  W.  165.  The  finding  to  the  effect  that  de- 
fendant has  not  permitted  others  except  his  agents  and  serv- 
ants to  haul  sand  upon  said  road  is  not  material  upon  this 
appeal  in  view  of  the  fact  that  he  had  no  right  himself  to  do 
the  acts  complained  of.  As  to  how  far  the  defendant  might 
take  to  his  assistance  his  servants  in  using  the  road  for  au- 
thorized purposes  under  the  contract  we  need  not  consider 
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iere,  since  that  question  is  not  before  us.     He  would  doubt- 
less be  confined  to  the  ordinary  and  usual  use  made  of  such 
road  by  a  licensee  for  farming  and  pasturage  purposes.    The 
court  below  further  found  that  the  road  had  not  been  im- 
paired or  damaged  by  the  hauling  of  sand  or  heavy  loads 
thereover.     It  is  claimed  by  appellant  that  this  finding  h 
not  supported  by  the  evidence.     Upon  this  question  we  find 
the  evidence  conflicting,  and  after  a  careful  reading  of  it 
we  cannot  say  that  the  clear  preponderance  of  the  evidence 
is  against  the  finding.     The   contract  provides   that  each 
party  shall  contribute  one  half  of  the  expense  of  building 
the  road.     Evidence  was  admitted  under  objection  to  the 
effect  that  the  expense  of  building  the  road  was  $137.53  and 
that  defendant  paid  of  such  expense  only  $10.50,  leaving  a 
balance  on  his  share  of  $58.26.     The  claim,  however,  for 
this  damage  was  a  purely  l^al  claim,  having  no  legal  con- 
nection with  the  equitable  cause  of  action  sued  upon,  and  we 
think  the  testimony  offered  to  establish  it  should  have  been 
ruled  out     The  court  made  no  finding  upon  this  question 
and  evidently  did  not  pass  upon  the  plaintiff's  right  to  re- 
cover for  it ;  the  theory  of  the  court  obviously  being  that  the 
question  was  considered  as  relating  to  the  equitable  relief, 
if  admissible   for   any  purpose.      The   only   theory    upon 
which  this  balance  could  have  been  considered  upon  any  as- 
pect of  the  case  would  be  on  the  gi'ound  of  insolvency  of  de- 
fendant, and  there  is  no  evidence  of  insolvency.     If  the 
plaintiff  has  any  claim  for  the  alleged  balance  due  he  can 
pursue  his  remedy  in  an  action  at  law. 

It  follows  from  what  has  been  said  that  the  judgment  be- 
low must  be  reversed,  and  the  action  remanded  with  direc- 
tions to  render  judgment  in  favor  of  plaintiff  restraining 
defendant  from  using  the  road  in  question  for  hauling  sand 
over  it  from  the  sand  pit  on  defendant's  premises,  and  from 
^Sing  said  road  otherwise  than  for  farming  and  pasturage 
purposes. 

J}y  the  Court, — It  is  so  ordered. 
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Chicack),  Milwaukee  &  St.  Patjl  Railway  Company, 
Appellant,  vs,  Lemonweib  Eiveb  Drainage  Distbiot, 
Bespoxxdent. 

March  lO^March  SI,  1908. 

Drains:  Statutory  provision:  Damages. 

Puratiant  to  sees.  1379—11  to  1379—31.  Stats.  (1898),  relating 
to  the  drainage  of  lands,  commissioners  were  appointed  who  re> 
ported  to  the  court  upon  the  feasibility  of  draining  certain 
lands  through  which  the  railroad  of  plaintift  ran,  and  included 
a  list  of  all  lands  which  would  be  damaged  by  the  construction 
of  the  proposed  improvement  and  awarded  to  plaintiff  certain 
damages.  On  plaintiff's  motion  the  report  was  modified  by  the 
court  so  that,  instead  of  determining  the  damages  to  the  rail- 
road oomipany's  right  of  way,  it  postponed  the  determination 
thereof,  and  attempted  to  bind  the  drainage  district  for  the 
expenses  of  changes  in  the  railroad  bridges  and  culverts  then 
or  thereafter  made  necessary  by  the  construction  of  the  drain- 
age system.  In  an  action  by  the  railroad  company  to  recover 
for  expenses  incurred  in  lengthening,  constructing,  and  recon- 
structing several  bridges  along  its  road,  made  necessary  by 
the  drainage  system,  held,  that  the  statute  under  which  de- 
fendant exists  and  which  prescribes  the  only  mode  of  raising 
money  with  which  to  pay  its  obligations,  clearly  contemplates 
that  the  whole  amount  of  damages  must  be  ascertained  and  re- 
ported to  the  court  before  final  order  of  confirmation  of  the  re- 
port is  made  and  initial  assessment  is  laid,  and  therefore  the 
modification  which  sought  to  impose  liability  on  the  district  for 
damages  to  be  afterwards  ascertained  was  void. 

Appeal  from'  an  order  of  the  circuit  court  for  Monroe 
county :  J.  J.  Feitit,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  tho 
complaint.  The  complaint  averred  the  corporate  existence 
of  the  plaintiff  and  its  ownership  of  a  railway,  the  corporate 
existence  of  the  defendant  as  a  drainage  district,  the  institu- 
tion  of  proceedings  for  the  appointment  of  commissioners  ta 
examine  and  report  upon  the  feasibility  of  draining  certain, 
lands  through  which  the  railroad  of  the  plaintiff  passed,  and 
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the  making  of  a  report  by  the  commissioners  on  December 
12,  1902,  including  a  list  of  aU  lands  which  would  be  dam- 
aged by  the  construction  of  the  proposed  drains  and  ditches, 
awarding  $8  to  the  plaintiff  for  damages  to  part  of  its  right 
of  way  passing  through  several  described  subdivisions  of 
land,  and  the  modification  of  said  report  at  the  instance  of 
the  plaintiff  so  as  to  read  in  part  as  follows : 

"That  n.o  assessment  shall  be  made  for  benefits  on  the 
right  of  way  of  the  Chicago,  MihvavJcee  &  Si,  Paul  Raihvay 
Company  where  said  right  of  way  passes  through  said  dis- 
trict That  where  said  proposed  ditches  cross  the  said  right 
of  way  the  said  ditches  shall  be  protected  to  prevent  washing 
of  said  right  of  way,  and  that  any  change  to  be  made  now  or 
hereafter  in  the  roadbed,  bridges,  or  culverts  of  said  railway 
company  by  reason  of  said  ditches  shall  be  made  at  the  ex- 
pense of  the  said  drainage  district." 

The  report  thus  amended  was  filed,  by  the  commissioners 
February  17,  1903.  Thereafter  on  March  12,  1903,  the 
circuit  court  confirmed  the  report  as  so  modified  and 
amended,  and  thereupon  said  defendant  became  organized 
as  a  drainage  district  under  and  by  the  name  of  the  Lemon- 
weir  River  Drainage  District.  Thereafter  said  defendant 
proceeded  to  construct  a  system  of  drainage  and  ditches, 
three  of  which  crossed  the  right  of  way  and  roadbed  of  the 
plaintiff  and  gathered  into  straight,  deep,  and  comparatively 
narrow  channels  the  waters  that  always  theretofore  in  times 
of  freshet  or  flood  had  spread  themselves  over  a  large  sur- 
face, and  sent  these  waters  in  swift  destructive  torrents  into 
the  ditches,  and  so  undermined  the  roadbed  and  tracks  and 
abutments  and  supports  of  the  bridges  of  the  plaintiff  making 
it  necessary  to  lengthen,  construct,  and  reconstruct  the  sev- 
-eral bridges  at  an  expense  to  the  plaintiff  of  $1,789.98,  which 
sum  was  demanded  of  the  defendant  and  payment  refused. 
The  defendant  demurred  to  the  complaint  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action. 
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For  the  appellant  there  were  briefs  by  Oraham  £  Graham, 
and  oral  argument  by  John  0,  GraJuim, 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  McOinnis  v,  Knickerbocker  Ice  Co.  112 
Wis.  386,  88  N.  W.  300;  7  Ency.  PI.  &  Pr.  471,  602,  694; 
McCord  V.  Sylvester,  32  Wis.  451;  Rusch  v.  M.,  L.  8.  &  TT. 
R.  Co.  54  Wis.  136,  11  N.  W.  253;  6  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.)  604;  15  Cye.  982;  Younkin  v.  Milwavkee  £., 
77.  £  T.  Co.  112  Wis.  15,  87  K  W.  861;  Davis  i;.  La  C.  & 
M.  R.  Co.  12  Wis.  16;  Pettihone  v.  La  C.  ^  M.  R.  Co.  14 
Wis.  443;  sec  19,  ch.  419,  Laws  of  1905;  Akerly  v.  YUaif, 
25  Wis.  703;  Sentinel  Co.  v.  Thomson,  38  Wis.  489;  Roe  t\ 
Lincoln  Co.  56  Wis.  66,  13  N.  W.  887;  23  Cya  1126,  1226. 

For  the  respondent  there  was  a  brief  by  Naylor  <fe  McCaul, 
and  oral  argument  by  W.  R.  McCauL. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Lake  Erie  &  TF.  R.  Co.  v.  Smith,  61 
Fed.  885 ;  Donnelly  v.  Decker,  58  Wis.  461,  17  N.  W.  389 ; 
sees.  1379—11  to  1388a,  Stats.  (1898) ;  Valley  L.  Co.  t\ 
Uogan,  85  Wis.  3G6,  55  N.  W.  415. 

Timlin,  J.  The  drainage  district  was  organized  under 
sees.  1379—11  to  1379—31,  Stats.  (1898),  prior  to  the 
amendment  of  this  law  by  ch.  419,  Laws  of  1905.  A  drain- 
age district  organized  under  that  law  is  declared  to  be  a  body 
corporate  with  the  right  to  sue  and  be  syed  and  to  have  per- 
petual succession,  the  commissioners  first  appointed  by  the 
circuit  court  and  their  successors  in  office  to  constitute  the 
corporate  authorities  of  such  drainage  district  and  exercise 
the  functions  conferred  upon  them  by  law  and  do  all  things 
and  perform  all  acts  necessary  to  the  construction  and  preser- 
vation of  the  proposed  work.  It  is  further  expressly  declared 
that  all  proceedings  required  by  these  sections  prior  to  the  en- 
try of  the  or^er  of  confirmation  shall  be  deemed  and  are  de- 
clared  to  be  necessary  to  the  formation  of  said  body  cor- 
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porate.    Sec  1379^—18,  Stats.  (1898).    This  drainage  dis- 
trict comes  into  existence  substantially  as  follows :  A  petition, 
of  a  majority  of  the  adult  owners  of  land  within  the  proposed 
district  is  made  to  the  circuit  court  asking  for  the  appoint- 
ment of  commissioners  for  the  execution  of  such  proposed 
work.    Notice  of  hearing  of  this  petition  is  required,  and 
upon  such  initial  hearing  the  landowners  opposed  to  the 
oi^ganization  of  the  district  have  their  day  in  courts  but  if 
the  court  shall  find  that  the  petition  has  been  signed  as  re- 
quired by  statute  and  that  the  proposed  drain  is  necessary 
or  will  be  useful  for  the  drainage  of  the  lands  in  question, 
and  that  the  public  health  or  welfare  will  be  promoted  by  the 
construction  thereof,  it  shall  appoint  three  competent  persons 
as  commissioners  to  lay  out  and  construct  the  work.    These 
commissioners  qualify  as  prescribed,  proceed  to  examine  tlic 
lands  described  in  the  petition,  and  determine  and  report 
to  the  court,  among  other  things,  the  probable  cost  of  the 
proposed  work,  including  all  incidental  expenses  and  the 
costs  of  the  proceeding,  together  with  the  probable  cost  of 
keeping  the  work  in  repair  after  it  is  completed.    They  also 
determine  and  report  what  lands  will  be  injured  thereby  and 
the  aggr^ate  amount  of  such  injuries,  and  award  to  each 
tract,  lot,   easement,  or  interest  by  whomsoever  held  the 
amount  of  damages  so  determined  by  them.    They  also  deter- 
mine and  report  what  lands  will  be  benefited  by  the  construc- 
tion of  the  proposed  work,  whether  the  benefits  will  equal  or 
exceed  the  aggregate  cost  of  constructing  such  work,  includ- 
ing all  incidental  expenses,  costs  of  proceeding,  and  dam- 
ages.    They  are  required  to  apportion  and  assess  the  esti- 
mated cost  of  the  improvement  on  the  lands  so  benefited  by 
setting  down  opposite  the  correct  description  of  each  tract, 
lot,  easement,  interest,  or  servitude  the  portion  of  such  cost 
assessed  as  benefits  thereon.   If  the  costs,  expenses,  and  dam- 
ages are  more  than  equal  to  the  benefits  that  will  be  bestowed 
«pon  the  lands  to  be  benefited,  the  proceedings  shall  be  dis- 
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missed  at  the  cost  of  the  petitioners.  Upon  this  report  tlie 
court  may  change  any  plan  of  the  drain  or  district  proposed 
by  the  commissioners.  Upon  the  hearing  upon  this  report  any 
owner  of  lands  or  person  affected  by  the  work  proposed  may 
appear  and  remonstrate  against  the  whole  or  any  part  of  the 
proposed  work  or  object  to  the  amount  of  his  assessment,  or 
that  other  lands  should  be  assessed  which  are  not  assessed,  or 
claim  that  the  boundaries  of  the  district  should  be  altered 
so  as  to  include  or  exclude  certain  lands,  and  may  make  other 
objections.  All  these  issues  shall  be  tried  by  the  court. 
If  the  finding  be  in  favor  of  the  validity  of  the  proceedings 
the  court  shall  confirm  the  same,  and  the  order  of  oonfirma- 
tion  shall  be  final  and  concluaiv&  The  proposed  work  shall 
be  established  and  authorized;  and  the  proposed  assessments 
approved,  subject  to  the  right  of  appeal  to  the  supreme  coui't. 
The  assessment  so  made  separately  to  each  tract  is  a  lien  on 
that  tract.  If  the  assessments  are  not  paid  the  commissioners 
certify  the  same  to  the  town  derk  of  the  town  in  which  the  de- 
linquent lands  are  situated,  and  such  clerk  enters  the  same  in 
the  next  tax  list  for  such  town  and  th^  are  collected  in  the 
same  manner  as  state,  county,  and  town  taxes  are  collected, 
except  that  the  personal  property  of  the  individual  is  not 
liable  to  seizure  or  sale  therefor.  If  in  the  first  assessment 
the  commissioners  shall  have  reported  to  the  court  a  smaller 
sum  than  is  needed  to  complete  the  work  of  construction  or 
repair,  a  further  assessment  on  the  lands  benefited  propor- 
tioned on  the  first  may  be  made  under  the  order  of  the  court 
or  presiding  judge  thereof,  to  be  collected  in  the  same  man- 
ner  as  the  original  assessment.  All  damages  allowed  to  the 
owners  of  property  shall  be  paid  or  tendered  before  the 
commissioners  shall  be  authorized  to  enter  upon  lands  for 
the  construction  of  any  work  proposed  thereon. 

It  must  be  manifest  from  these  provisions  that  the  corpora- 
tion defendant  is  a  public  corporation  of  very  limited  cor- 
porate power.     As  a  corporation  it  is  brought  into  existence 
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and  continued  in  existence  without  property  or  capital  for 
the  purpose  of  carrying  on  a  public  governmental  function. 
It  does  not  select  its  own  officers,  but  they  are  appointees  of 
the  court  Aside  from  a  special  provision  authorizing  it  to 
borrow  money,  it  incurs  contractual  liability  only  as  pro- 
vided in  these  statutes,  and  it  has  only  one  mode  of  raising 
money  wherewith  to  pay  its  obligations  and  that  is  by  assess- 
ment of  benefits. 

In  Stone  v.  Little  YeU<m  D.  Dist.  118  Wis.  388,  95  N.  W. 
405,  it  was  decided  that  the  order  creating  the  district  is  the 
final  determination  in  a  judicial  proceeding,  and  that  errors 
not  going  to  the  jurisdiction  of  the  tribunal  must  be  corrected 
upon  appeal  from  that  order.  It  was  also  said  that  the  stat- 
utes in  question  were  in  a  very  large  measure  adopted  from 
the  statutes  of  Dlinois  on  the  subject  of  drainage. 

It  must  be  manifest  from  the  requirement  that  the  pro- 
ceeding shall  be  dismissed  in  the  first  instance  if  the  costs, 
expenses,  and  damages  are  more  than  equal  to  the  benefits 
that  will  be  bestowed  on  the  land  to  be  benefited,  and  from 
other  provisions  of  this  drainage  act  in  question,  that  the 
whole  basis  of  liability  of  lands  within  the  drainage  district 
is  benefits  conferred  upon  such  lands.  It  was  held  in  Hosmer 
V.  Hunt  D.  Dist.  135  111.  51,  26  N.  E.  587,  under  quite  a 
similar  statute,  that  whether  only  one  or  several  assessments 
are  made  the  total  assessments  cannot  exceed  the  benefits  to 
the  land.  In  Winkelmann  v.  Moredoch  <&  Ivy  L.  D.  Dist. 
170  IlL  37,  48  K  E.  715,  it  was  held  that  the  drainage  com- 
missioners could  not  create  an  indebtedness  in  advance  of  the 
a.ssessments  or  to  pay  outstanding  obligations  of  the  district 
or  for  any  other  purpose  than  those  specified  by  statute,  and 
that  the  aggregate  amount  of  all  assessments,  where  two  or 
more  are  made,  cannot  exceed  the  benefits.  In  Lathrop  v. 
Radne,  119  Wis.  461,  97  K  W.  192,  it  was  held  that  special 
^^sessments  for  a  public  purpose  laid  without  reference  to 
benefits  are  invalid  and  statutes  authorizing  the  same  uncon- 
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stitutional,  because  a  taking  of  property  for  public  use  with- 
out just  compensation.  Rude  v.  St  Marie,  121  Wis.  634^ 
99  X.  W.  460,  upholds  the  power  to  construct  ditches  con- 
ferred upon  supervisors,  on  the  ground  that  it  is  not  merely 
for  private  uses,  but  to  promote  the  public  health  and  wel- 
fare, and  special  assessments  therefor  founded  on  special 
benefits  conferred  do  not  constitute  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation.  In  Ahrena  v. 
Minnie  Creek  D.  Dist.  170  HI.  262,  48  K  E.  971,  it  was 
held  that  drainage  commissioners  have  no  power  to  create  in 
advance  an  indebtedness  for  completing  the  improvements 
and  then  levy  an  assessment  to  meet  it,  in  a  case  where  the 
commissioners  had  advanced  their  own  money  to  camplete 
the  work  after  the  original  assessment  was  exhausted.  Tee- 
garden  V.  Racine,  56  Wis.  545 ;  Lake  Erie  nfe  W.  R,  Co.  v. 
Smith,  61  Fed.  885 ;  Jones  v.  Cable,  150  Mich.  30, 113 IST.  W. 
577;  and  People  ex  rel.  Barber  v.  Chapman,  128  HI.  496,  21 
N.  E.  507,  are  authorities  for  the  proposition  that  the  order 
confirming  the  report  of  commissioners  cannot  be  collaterally 
attacked,  but  that  the  aggrieved  party  must  pursue  the  rem- 
edy by  appeal  given  by  the  statute.  In  Elmore  v.  Drainage 
Conim'rs,  32  lU.  App.  122,  it  was  ruled  that  the  drainage 
district  is  not  liable  for  the  negligent  acts  of  the  commission- 
ers, although  such  acts  result  in  damage  to  private  property, 
because  its  officers  are  designated  by  law,  not  elected  by  the 
inhabitants  of  the  district,  nor  in  any  way  responsible  to  the 
latter  for  their  conduct. 

The  complaint  in  the  case  at  bar  is  silent  on  the  question 
of  benefits.  How  much  were  the  total  benefits  to  the  lands 
included  in  the  drainage  district,  how  much  of  this  amount 
has  been  already  collected  by  assessment,  or  how  much  ex- 
pended for  damages,  expenses,  and  costs,  we  do  not  know. 
To  hold  the  drainage  district  now  liable  for  the  amount 
claimed  in  the  complaint  might,  if  the  judgment  were  eu- 
forced   against  the  lands  in  the  drainage  district^  oonflict 
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with  the  requirement  that  these  lands  can  only  be  obliged  to 
pay  up  to  the  amount  of  benefits  received.  To  tax  these  lands 
farther  would  be  to  contravene  the  statute  and  perhaps  the 
constitution.  But  again,  the  drainage  district  as  a  corpora- 
tion does  not  own  these  lands.  It  has  no  property  and  no 
funds  except  those  derived  from  assessments.  If,  notwith- 
standing the  silence  of  the  pleading,  there  should  be  in  fact 
some  power  to  make  a  further  assessment  because  the  bene- 
fits are  not  yet  exhausted  by  assessment,  such  assessment 
must  be  necessarily  dijfferent  upon  different  tracts  of  land  in 
the  drainage  district.  One  tract  of  land  may  be  benefited  to 
the  amount  of  $1  and  another  tract  to  the  amount  of  $100 
and  so  on.  The  amount  which  each  tract  should  pay  can  be 
ascertained  only  after  the  total  amount  of  legal  or  assessable 
liability  is  ascertained,  and  after  the  commissioners,  who 
have  the  only  authority  for  assessment,  in  the  first  instance  at 
least,  have  ascertained  and  scheduled  the  various  benefits 
to  the  different  tracts.  This  cannot  be  done  by  piecemeal. 
It  must  be  in  its  essential  nature  an  entirety.  That  is,  all 
the  assessable  obligations  outstanding,  including  that  of  tlie 
plaintiff,  if  it  has  one,  must  be  taken  together.  By  sec. 
1379—24,  Stats.  (1898),  it  is  provided  that  if  in  the  first 
assessment  the  commissioners  shall  have  reported  to  the 
ooiut  a  smaller  sum  than  is  needed  to  complete  the  work  of 
construction  or  repair,  a  further  assessment  on  the  lands 
benefited,  proportioned  on  the  first,  may  be  made  under  the 
order  of  the  court  or  presiding  judge  thereof  without  notice. 
This  seems  to  authorize  a  second  assessment  to  be  made  only 
for  the  purjKNse  of  completing  the  work  of  construction  or 
repair.  It  may  be  that  in  a  proper  case  arising  under  this 
section  the  commissioners  might  by  order  in  the  drainage 
proceeding,  or  by  some  other  appropriate  remedy,  be  com 
pelled  to  make  a  further  assessment  for  such  specified  pur- 
poses, provided  the  lands  in  the  drainage  district  had  not  al- 
ready paid  up  to  the  amount  of  the  benefits  received.     But 


236         SUPREME  COURT  OF  WISCONSIN.     [Mab. 

Chicago,  M.  &  St.  P.  B.  Co.  t.  Lemonweir  Biver  D.  Diat.  135  Wis.  228. 

the  demand  pleaded  is  not  of  the  kind  described  in  sec 
1379 — ^24.     The  section  is  referred  to  here  in  connection 
with  sec  1379—26,  Stats,   (1898),  to  show  that  damages 
caused  by  the  improvement  must  be  all  reported  to  the  court 
and  collected  in  the  first  assessment     Otherwise  the  court 
could  not  ascertain  at  the  time  when  it  is  required  by  statute 
to  do  so  whether  or  not  the  costs,  expenses,  and  damages  will 
be  more  than  equal  to  the  benefits  that  will  be  bestowed  upon 
the  land.    By  the  complaint  in  the  case  at  bar  it  would  ap- 
pear that  at  the  instance  of  the  plaintiff  the  report  of  the 
commissioners  was  amended  as  hereinbefore  noticed.     This 
stipulation  and  this  portion  of  the  report  and  order  of  con- 
firmation  were  unauthorized  by   statute,   contrary  to  the 
^irit  and  intent  of  the  drainage  law,  and  of  no  legal  force 
whether  embodied  in  the  final  order  or  not     It  did  have, 
however,  the  effect  of  a  failure  or  omission  on  the  part  of  the 
plaintiff  to  prove  or  present,  or  have  estinrnted  or  awarded, 
its  claims  for  damages  in  the  drainage  proceeding  over  and 
above  the  sum  in  said  report  awarded,  if  any.    If  it  could  lie 
held  that  this  provision  of  the  order  had  any  force  or  legal 
validity,  any  owner  of  land  to  be  affected  by  the  improvement 
in  the  drainage  district  could  so  procure  the  postponement  of 
the  ascertainment  of  his  damages  until  after  the  improvement 
was  completed  and  thus  defeat  the  whole  scheme  of  the 
drainage  act  and  the  express  provisions  of  the  statute.     All 
damages  allowed  to  the  owners  of  property  shall  be  paid  or 
tendered  before  the  commissioners  shall  be  authorized  to  en- 
ter upon  the  lands  for  the  construction  of  any  work  proposed 
thereon.     Sec.   1379,   Stats.    (1898).     This,  together  with 
the  other  statutory  requirements  hereinbefore  referred  to, 
clearly  contemplates  that  the  whole  amount  of  damages  must 
be  ascertained  and  reported  to  the  court  before  the  final  order 
of  confirmation  of  the  report  is  made  and  the  initial  assess- 
ment is  laid.     Neither  the  commissioners  nor  the  court  have 
the  power  to  disregard  the  express  provisions  of  the  statute. 
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and,  as  we  understand  the  complaint^  there  was,  with  the 
consent  or  procurement  of  the  plaintiff,  embodied  in  the  re- 
port and  approved  by  the  court  a  provision  which,  instead 
of  insisting  upon  plaintiff's  damages,  postponed  the  ascer- 
tainment of  the  same  and  attempted  to  bind  the  drainage  dis- 
trict for  all  changes  then  or  thereafter  to  be  made  in  the  road- 
l)ed,  bridges,  or  culverts  of  the  plaintiff.  Under  the  law  in 
force  at  that  time  this  could  not  be  done.  The  plaintiff  has, 
however,  elected  to  affirm  rather  than  deny  the  corporate 
existence  of  the  drainage  district.  The  entry  of  the  commis- 
sioners upon  plaintiff's  property  was  permissive  and  the 
law  gave  them  power  to  enter.  Milwaukee  &  N.  B.  Co.  v. 
Strange,  63  Wis.  178,  23  K  W.  432.  Whether  the  plaintiff, 
by  motion  in  the  drainage  proceedings  or  otherwise,  and  upon 
showing  that  there  are  ascertained  but  uncollected  benefits 
and  the  total  amount  of  outstanding  unpaid  assessable  de- 
niands,  could  have  any  relief  under  sees.  19-21,  ch.  419, 
Laws  of  1905  (Stats.:  Supp.  1906,  sees.  1379—29  to  1379— 
31),  we  need  not  here  determine.  The  complaint  states  no 
cause  of  action  against  the  drainage  district  It  follows 
that  the  order  of  the  circuit  court  should  be  affirmed. 
By  the  Court. — ^The  order  is  affirmed. 


Segelkb  &  KoHLHATTB  MANUFACTURING  CoMPANY,  Re- 
spondent, vs.  Vincent,  Appellant. 

March  10— March  SI,  i908. 

Account  Btaied:  What  constitutes:  Conclusiveness. 

1-  Where  plaintiff  presented  to  defendant  a  statement  in  writing 
Bhowing  the  debits  and  credits  with  respect  to  the  Items  em- 
braced therein,  which  defendant  admitted  to  be  correct,  the 
finding  that  this  constituted  an  account  stated  was  justifiedp 
although  the  defendant  at  the  time  of  admitting  the  correct- 
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nesB  asserted  a  counterclaim,  which  plalntlfl  denied,  growing 
out  of  another  transaction. 
2.  Unless  the  balance  shown  on  an  account  stated  has  been  reached 
as  the  result  of  compromise,  or  unless  there  be  facta  working 
an  estoppel,  such  account  is  only  prima  facie  correct,  and  may 
be  impeached  for  mistake  of  law  or  fact  with  respect  to  the 
items  included  in  it  or  for  omission  of  items. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

The  complaint  in  this  action  is  founded  upon  an  account 
stated  between  the  parties  in  ^JsTovember,  1905,  for  goods  sold 
the  defendant  and  demands  judgment  for  the  balance.  The 
answer  of  the  defendant  was  treated  on  the  trial  as  a  general 
denial.  A  jury  was  waived,  and  the  court  found  that  there 
w^as  an  account  stated  and  the  amount  due  the  plaintiff  and 
directed  judgment  accordingly,  and  from  the  judgment  en- 
tered thereon  this  appeal  is  taken. 

(7.  L.  Hoodj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  McOormeU  <& 
SchweizeVj  and  oral  argument  by  C,  H.  Schweizer. 

Bashfobd,  J.  The  controversy  on  this  appeal  relates  to 
the  finding  of  the  court  that  there  was  a  stated  account  be- 
tween the  parties.  Counsel  for  appellant  strongly  insists 
that  the  proof  does  not  establish  a  stated  account,  as  the  de- 
fendant at  the  time  the  statement  was  presented  and  its  cor- 
rectness admitted  by  him  asserted  a  counterdaim  growing 
out  of  another  transaction;  in  other  words,  that  the  mutual 
claims  between  the  parties  were  never  adjusted  and  the  bal- 
ance agreed  on.  It  is  conceded  that  if  there  was  an  account 
stated  the  judgment  should  be  affirmed.  The  facts  con- 
cerning the  alleged  claim  of  the  defendant  are  as  follo^^s: 
"WTiile  Segelke,  Kohlhaus  &  Co.  were  engaged  as  partners  in 
operating  a  sash,  door,  and  blind  factory  at  La  Crosse,  Mr. 
Segelke,  one  of  the  partners,  was  interested  in  a  sawmill  at 
Dancy,  Wisconsin,  with  one  Petit,  doing  business  under  tlie 
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firm  name  of  Segeike,  Petit  &  Co.     This  last  company  did 
sawing  for  the  defendant  and  had  an  account  with  him.    The 
defendant  claimed   a  shortage  in  the  shipment  of  lumber 
sawed  for  him  by  that  firm  and  asserted  a  claim  against  it  for 
the  anaoimt  thereof.    Defendant  never  claimed  that  this  had 
anything  to  do  widi  the  mill  account  of  the  plaintiff,  Scgelhc 
£  Kohlhaus  Manufacturing  Company ,  which  succeeded  thi^ 
firm  of  Segeike,  Kohlhaus  &  Co.  in  1892.     After  the  cor- 
poration was  formed  the  piarties  continued  to  transact  busi- 
ness, and  an  account  was  rendered  to  the  defendant  every 
year  thereafter,  but  the  amount  was  never  settled  in  full,  de- 
fendant claiming  that  he  should  have  credit  for  this  old 
claim  against  Segeike,  Petit  &  Co.,  which  had  long  before 
gone  out  of  business.    The  plaintiff  never  recognized  the  va- 
lidity of  this  claim  or  assumed  any  liability  for  its  payment. 
\Mien  the  plaintiff  presented  its  statement  in  November, 
1905,  for  the  amount  due  for  mill  work  from  the  defendant, 
he  admitted  the  correctness  thereof,  but  insisted  that  this 
stale  demand  against  the  firm  of  Segeike,  Petit  &  Co.  should 
be  allowed  as  a  counterclaim.    It  is  to  be  noted  that  this  was 
not  pleaded  as  a  counterclaim,  nor  did  the  defendant  seek  to 
impeach  the  accuracy  of  the  statement  of  the  plaintiff  which 
was  offered  in  evidence.     Appellant's  counsel  took  the  posi- 
tion that  the  statement  of  the  plaintiff,  which  was  admitted 
to  be  correct,  was  not  an  account  stated,  for  the  reason  that 
this  old  claim  had  not  been  considered  in  arriving  at  the  bal- 
ance due,  and  that  therefore  the  defendant  could  not  main- 
tain the  action  in  its  present  form.     In  support  of  this  con- 
tention counsel  for  appellant  cites  Harley  v.  GoodfelJou\  1 
Han.  (X.  B.)  335,  and  Stenion  v.  Jerome,  54:  X.  Y.  480, 
neither  of  which  has  any  direct  application.     In  Harley  v. 
GoodfeUow  the  plaintiff  presented  a  statement  containing]; 
debits  and  credits  to  the  defendant,  who  admitted  tli*e  del)ifs 
to\)e  correct,  but  refused  to  sign  the  same,  allefifin^  that  tliere 
Bright  be  other  credits  to  which  he  was  entitled,  for  the  con- 
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sideration  of  which  he  required  time.  The  court  properly 
held  that  this  did  not  prove  an  account  stated.  Stenton  t\ 
Jerome,  supra,  relates  to  a  statement  of  mutual  aocoimtB,  and 
in  such  a  case,  in  order  to  establish  an  account  stated^  there 
must  be  an  agreement  between  the  parties  as  to  the  allowance 
or  disallowance  of  their  respective  claims  and  as  to  the  bal- 
ance as  it  is  struck  upon  the  final  adjustment  of  the  whole 
account  The  court  says  in  the  opinion  (p.  484) :  "If  one 
party  presents  his  account  to  the  other  and  the  latter  makes 
no  objections,  it  may  well  be  inferred  that  he  is  satisfied  with 
and  assents  to  it  as  correct" 

When  the  statement  was  presented  by  the  plaintiff,  shew- 
ing charges  for  mill  work,  and  the  defendant  admitted  that 
it  was  correct,  it  became  an  account  stated  between  the  par- 
ties with  respect  to  the  matters  embraced  therein,  even  though 
it  did  not  cover  all  the  transactions  between  the  parties. 
Graham  v.  Chubb,  39  Mich.  417;  Pierce  v.  Delamater,  3- 
How.  Pr.  162.  The  case  last  cited  is  directly  in  point. 
There  the  defendant  admitted  the  correctness  of  an  account 
that  was  shown  him,  but  at  the  same  time  said  he  had  an  off- 
set. The  court  held  that  there  was  sufficient  admission  to 
establish  the  correctness  of  the  plaintiff's  claim,  and  the  de- 
fendant was  bound  to  prove  a  setoff  on  the  trial.  To  the 
same  effect  is  White  v.  Whiting,  8  Daly,  23.  Nor  does  the 
existence  of  an  alleged  counterclaim  prevent  the  admitted 
statement  from  becoming  an  account  stated.  Filer  v.  Peebles, 
8  N.  H.  226;  Ware  v.  Manning,  86  Ala.  238,  5  South.  682. 

Wharton  v.  Anderson,  28  Minn.  301,  ft  N.  W.  860,  gives  ft 
clear  statement  of  the  effect  to  be  given  to  an  account  stated. 
The  court  says  (p.  305,  9  N.  W.  862) : 

"There  is  some  confusion  in  the  books  as  to  the  precise 
effect  of  a  stated  account  upon  the  rights  of  the  parties,  but 
we  are  inclined  to  the  opinion  that  it  is  only  prima  facie 
evidence  of  the  correctness  of  the  balance,  and  not  conclusive- 
upon  it,  unless  in  arriving  at  the  agreed  balance  there  has. 
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been  some  concession  made  upon  items  disputed  between 
the  parties^  so  that  the  balance  is  the  result  of  a  compromise, 
or  some  act  has  been  done  or  forborne  in  consequence  of  the 
accoimting,  and  relying  upon  it,  which  would  put  the  party 
elainung  the  benefit  of  it  in  a  worse  position  than  as  though 
it  had  not  been  had,  so  as  to  bring  the  case  within  the  prin- 
ciples of  an  estoppel  in  pais.    A  stated  account^  not  affected 
by  such  new  consideration  or  estoppel,  may  be  impeached  for 
mistake  or  error  in  law  or  in  fact  with  respect  to  the  items 
included  in  it,  or  for  omission  of  items." 

The  finding  of  the  court  that  the  statement  presented  in 
writing  to  the  defendant  by  the  plaintiff  showing  the  debits 
and  credits  with  respect  to  the  items  embraced  therein  was 
admitted  by  the  defendant  to  be  correct,  and  that  the  same 
thereupon  became  an  account  stated,  is  supported  by  abun- 
dant evidence,  and  the  judgment  entered  thereon  must  be 
azzstained. 

By  the  Court. — Judgment  affirmed. 


Maknei^  Eespondent,  vs.  Shafeb,  Appellant 

March  Jl^March  Bi,  1908. 
Fraud:  MUrepresentation:  PlaintifTs  reliance:  Evidence:  Bufflciency* 

1.  In  an  action  to  rescind  a  contract  by  which  plaintiff  transferred 
livery  stock  for  defendant's  timber  lands,  for  restitution  of 
property,  and  for  damages,  on  the  ground  that  defendant  had 
fraudulently  misrepresented  the  quantity  of  the  land  and  of 
the  timber  thereon,  the  evidence  is  held  sufficient  to  sustain 
the  trial  court's  finding  that  defendant  made  fraudulent  repre- 
sentations which  deceived  the  plaintiff,  notwithstanding  the 
contention  of  defendant  that  plaintiff  had  opportunity  to  ex- 
amine the  land  and  had  actual  knowledge  of  the  facts  from  his 
personal  observations. 
2.  In  an  action  to  rescind  a  contract  for  the  exchange  of  livery 
stock  for  timber  lands,  on  the  ground  of  fraudulent  mlsrepre- 
Bentations  as  to  the  quantity  of  land  and  of  the  timber  thereon. 

Vol.  186  —  16 
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the  evidence  showed  that  plaintilTB  agent  made  a  hasty  in- 
spection of  but  a  small  part  of  the  lands  embraced  in  the  nego- 
tiations; that  the  part  so  actually  viewed  had  on  it  a  much 
larger  quantity  of  timber  per  acre  than  the  portion  not  seen; 
that  defendant  represented  at  the  time  that  the  other  portions 
not  viewed  were  as  good  or  better  than  those  viewed;  that  fur- 
ther inspection  was  omitted  to  enable  the  parties  to  return  to 
the  station  to  take  the  only  train  home  that  day.    Held,  that 
plaintiffs  agent  was  justified  in  relying  on  defendant's  repre- 
sentations. 
8.  Where  parties  are  so  situated  in  relation  to  the  subject  entering 
into  a  contract  that  defendant  is  under  a  duty  to  communicate 
to  plaintlfC  the  true  facts,  the  failure  so  to  do  is  at  defendant's 
peril,  whether  through  ignorance,  carelessness,  or  wilful  mis- 
statement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mon- 
roe county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed, 

The  complaint  alleges  that  the  defendant  transferred  by 
deed  to  the  plaintiff  certain  lots  of  land,  and  as  consideration 
therefor  plaintiff  executed  and  delivered  to  defendant  a  bill 
of  sale  of  certain  livery  stock  owned  by  her.  It  is  alleged 
that  the  livery  stock  was  of  the  value  of  $3,000,  that  this 
value  was  agreed  upon  by  the  parties,  and  that  defendant 
took  possession  of  and  has  since  remained  in  actual  possession 
of  the  livery  stock.  It  is  alleged  that  the  defendant  repre- 
sented to  the  plaintiff's  agent,  Mr.  Mannel,  in  the  negotia- 
tions for  the  trade,  that  the  lots  comprised  a  full  quarter-sec- 
tion and  exceeded  160  acres  in  area ;  that  the  lands  were  valu- 
able on  account  of  the  amount  of  timber  thereon,  which  was 
represented  to  be  3,000  cords  of  not  less  than  $2,900  in  value  ; 
and  that  the  amount  of  timber  on  this  land  would  run  better 
than  other  lands  shown  plaintiff's  agent  upon  which  the 
timber  w^ould  cut  from  twenty-five  to  thirty  cords  per  acre. 
The  statements  made  by  the  defendant  are  alleged  to  have 
been  falsely  and  fraudulently  made  for  the  purpose  of  in- 
ducing plaintiff  to  make  the  trade.  The  amount  of  timber  on 
the  lands  is  alleged  to  have  been  much  less  than  represented. 
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not  exceeding  300  cords,  with  a  value  of  not  more  tlian  $300. 
The  timber  land  is  also  alleged  to  be  much  less  than  was  rep- 
resented. The  land  is  described  as  located  on  an  island  in 
the  Mississippi  river,  useful  only  for  pasture,  and  as  not  ex- 
ceeding $600  in  value. 

Plaintiff  alleges  that  the  statements  made  by  defendant 
were  relied  upon  by  herself  and  her  agent  and  that  she  was 
thereby  induced  to  transfer  her  livery  stock  in  exchange  for 
the  lots  of  land  and  a  cash  payment  of  $100.  Before  learn- 
ing of  the  falsity  of  the  representations  plaintiff  sold  fifty- 
eight  cords  of  standing  timber  from  the  lots,  of  a  value  of  $58. 
Plaintiff  or  her  agent  did  net  visit  the  lands  until  a  month 
after  the  transfer,  when  she  alleges  she  first  received  an  in- 
timation of  the  falsity  of  the  representations  made  by  the 
defendant.  This  was  at  a  time  when  the  land  was  covered 
with  deep  snow  and  when  it  was  impossible  to  have  the  prem- 
ises surveyed  and  the  amount  of  timber  estimated.  It  is  al- 
leged that  restitution  was  demanded  of  the  defendant  and 
cancellation  of  the  transfers  of  property  and  a  return  of  the 
livery  stock,  and  that  plaintiff  tendered  defendant  a  deed 
of  the  land,  together  with  the  sum  of  $100.  This  offer  was 
refused  by  the  defendant,  and  plaintiff  alleges  that  subse- 
quently she  rescinded  the  sale  for  tlie  fraud  practiced  upon 
ber  and  demanded  a  return  from  the  defendant  of  her  livery 
stock,  and  tendered  to  the  defendant  a  properly  executed 
<ieed  of  all  right,  title,  and  interest  in  the  lands,  together 
mth  the  sum  of  $100  and  interest  thereon,  and  the  fTirthor 
sum  of  $58,  the  value  of  the  timber  sold  from  the  land  by  the 
plaintiff.     This  tender  was  rejected. 

Defendant  has  been  conducting  the  livery  business,  and 
plaintiff  demands  damages  in  the  sum  of  $150  because  she 
has  been  deprived  of  the  benefit,  use,  and  income  tliereof. 
Damages  in  the  sum  of  $500  are  also  demanded  for  alleged 
depreciation  in  the  livery  stock,  and  the  sum  of  $300  as 
plaintiff's  damages  by  reason  of  the  expenses  and  loss  of  time 
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because  of  defendant's  fraud  Defendant  denied  that  the 
parties  agreed  upon  the  value  of  the  livery  property  at 
$3,000,  but  claims  that  it  was  $2,400.  He  alleges  that 
plaintiff's  agent  and  he  visited  the  lands  before  the  transfer 
and  that  he  pointed  out  the  boundaries  and  limits  of  the  lots. 
He  also  claims  that  plaintiff's  agent  had  suflScient  oppor- 
tunity to  acquaint  himself  with  the  lands  and  had  full  knowl- 
edge of  the  nature  of  the  land  and  the  quantity  of  timber 
thereon,  and  he  denies  that  he  practiced  any  fraud  or  that 
he  was  guilty  of  any  false  or  fraudulent  representations  ren 
specting  it. 

The  court  found  that  during  the  negotiations  for  the  trans- 
fer defendant  falsely  and  fraudulently  represented  to  plaint- 
iff's agent  that  the  lots  comprised  a  full  quarter-section, 
that  the  timber  would  run  as  good  as  upon  other  lands  shown 
the  agent,  which  in  fact  would  cut  about  twenty-five  cords 
per  acre,  and  that  he  falsely  and  fraudulently  represented 
there  were  between  5,000  and  6,000  cords  of  standing  timber 
upon  the  tract  owned  by  him,  part  of  which  was  shown  to 
plaintiff's  agent,  and  that  over  one  half  thereof  was  upon  the 
lots  which  were  afterwards  sold  and  transferred  to  plaintiff, 
when  in  truth  and  fact  the  lots  contained  but  114  acres  and 
the  timber  thereon  did  not  exceed  337  cords.  The  further 
findings  of  the  court  were  that  prior  to  the  transfer  plaintiff 
or  her  agent  had  no  personal  knowledge  of  the  amount  of 
timber  upon  the  land,  and  that  plaintiff  was  induced  to  make 
the  transfer  relying  upon  the  representations  of  the  defend- 
ant, that  defendant  knew  them  to  be  false,  and  that  plaintiff 
and  her  agent  were  not  guilty  of  a  want  of  ordinary  care  and 
prudence  in  the  transaction.  Plaintiff  was  found  entitled 
to  damages  upon  the  grounds  alleged,  and  was  awarded  judg- 
ment canceling  the  transfers  of  property  and  for  damages  and 
costs.  This  is  an  appeal  from  the  judgment  entered  in  aocori 
with  these  findings. 

For  the  appellant  there  was  a  brief  by  Bowler  &  Bowler 
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and  R.  A.  Richards,  and  oral  argument  by  Mr.  Richards 
and  Mr.  James  J.  Bowler, 

For  the  respondent  there  was  a  brief  by  Masters,  Graves  & 
Masters,  attorneys,  and  a  separate  brief  by  C.  W.  Graves,  of 
counsel,  and  the  cause  was  argued  orally  by  C.  W.  Graves 
and  B.  B.  Gra/ves. 

SiEBECKER,  J.    The  appellant  urges  a  review  of  the  court's 
findings  of  fact  upon  the  ground  that  they  are  against  the 
clear  preponderance  of  the  evidence.     From  the  foregoing 
statement  of  facts  it  appears  that  the  court  found  the  evi- 
dence establishes  that  defendant  committed  a  fraud  upon 
plaintiff  by  wilfully  misrepresenting  to  her  agent  the  quan- 
tity of  timber  land  within  the  descriptions  embraced  in  the 
transfer  and  the  quantity  of  timber  thereon.     It  is  averred 
that  the  evidence  fails  to  show  that  defendant  made  any  of 
the  alleged  misrepresentations.     We  have  examined  the  reo 
ord  and  find  ample  evidence  tending  to  show  that  such  mis- 
representations were  made  by  the  defendant  to  plaintiff's 
agent  on  the  day  they  viewed  a  part  of  the  premises  and  there- 
after during  the  negotiations  for  the  sale  thereof.     But  it  is 
claimed  ttat  under  the  facts  and  circumstances  disclosed  it 
appears  that  Mr.  Mannel,  plaintiff's  agent,  could  not  have 
been  deceived  by  the  alleged  false  and  fraudulent  represen- 
tations because  he  had  full  opportunity  to  examine  the  lands 
and  the  timber  thereon  when  he  inspected  thorn  with  defend- 
ant, and  that  he  in  fact  had  actual  knowledge  of  these  facts 
from  personal  observation  of  the  lands  and  timber.  This  con- 
tention is  not  sustained  by  the  evidence  adduced.    It  appears 
that  the  inspection  of  the  premises  on  this  occasion  was  lim- 
ited to  a  hasty  view  of  but  a  very  small  part  of  the  lands  em- 
braced  in  the  negotiations,   and  that  the  part  so  actually 
viewed  bad  on  it  a  much  larger  quantity  of  timber  per  acre 
than  the  portion  not  seen.    It  also  appears  that  the  defendant 
represented  to  ^Ir.  Mannel  that  the  other  lands  not  viewed 
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and  which  plaintiff  bought  had  a  larger  quantity  of  timber 
per  acre  than  the  portion  they  viewed.  It  is  evident  that 
plaintiff  and  her  agent  relied  on  these  misrepresentations 
and  were  thereby  induced  to  make  the  purchase,  believing 
that  the  poemises  so  sold  them  by  the  defendant  had  3,000 
cords  of  growing  timber  on  them,  as  defendant  represented. 
The  evidence  is  clear  that  the  quantity  of  timber  was  in  fact 
very  much  less  than  this  amount  and  that  defendant  had 
knowledge  of  this  fact 

The  claim  that  plaintiff  and  her  agent  had  no  rigbt  to  rely 
on  these  representations  of  defendant,  under  the  circum- 
stances shown,  is  not  well  founded  in  fact  True,  Mr.  Man- 
nel might  have  insisted  on  a  full  examination  and  inspection 
of  all  the  lands  and  timber  On  the  premises  purchased,  yet 
he  testifies  that  he  did  not  do  so  because  defendant  stated 
to  him  that  the  timber  on  the  lands  not  viewed  was  as  good 
and  better  than  the  portion  they  were  then  viewing,  which  in 
fact  ran  about  twenty-five  cords  per  acre.  It  also  appears 
that  they  omitted  further  inspection  to  enable  them  to  return 
to  the  station  in  time  to  take  the  only  train  home  that  day,  and 
that  Mr.  Mannel  believed  defendant's  statement  that  the 
quantity  of  timber  on  the  land  not  inspected  was  as  good  as 
on  the  portion  they  viewed.  Under  the  circumstances  shown, 
Mr.  Mannel  was  justified  in  relying  on  defendant's  repre- 
sentations of  these  facts  covered  by  their  negotiations.  The 
parties  were  so  situated  in  relation  to  the  subject  under  con- 
sideration that  defendant  was  called  upon  to  communicate  to 
plaintiff  the  true  facts  involved,  and  failure  so  to  do  was  at 
his  peril,  whether  made  through  ignorance,  carelessness,  or 
wilful  misstatement  We  do  not  deem  it  necessary  or  profit- 
able to  recite  in  detail  the  evidence  sustaining  the  court's 
conclusion.  An  attentive  examination  of  it  persuades  us 
that  the  court's  findings  of  fact  are  abundantly  supported  by 
the  evidence. 

By  the  Court, — Judgment  affirmed. 
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MiLLEB,  Administrator,  Appellant,  vs.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Re- 
spondent. 

March  11— March  SI,  1908. 

Patsenger:   Contrilmtory   negtigence:  Riding   on   platfomi:   TriaM 

court* 8  finding:  Conclusiveness. 

1.  A  passenger  riding  on  the  platform  of  a  nonvestihuled  railroad 

car  from  his  own  choice  (there  heing  seats  inside)  and  con- 
trary to  the  posted  rules  of  the  railway  company,  in  the  night- 
time, during  or  soon  after  a  severe  rainstorm,  and  while  the 
train  was  running  very  fast,  is  held,  as  matter  of  law,  to  have 
been  guilty  of  contributory  negligence. 

2.  The  decision  of  the  trial  court  on  a  question  of  fact  will  not  be 

disturbed  by  this  court  unless  contrary  to  the  clear  preponder* 
ance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
county:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

Action  to  recover  compensation  for  the  death  of  plaintiff's 
intestate. 

The  issues  are  sufficiently  indicated  by  the  following:  A 
jury  was  waived  and  the  case  submitted  to  the  court  on  the 
evidence  and  agreed  facts.  These  are  such  facts:  September 
12.,  1903,  plaintiff's  intestate  was  a  passenger  on  one  of  de- 
fendant's passenger  trains.  It  negligently  ran  such  train 
into  a  washout  caused  by  a  severe  rainstorm.  Plaintiff's  in- 
testate, at  that  time,  from  his  own  choice  was  riding  on  one 
of  the  car  platforms  which  was  not  vestibuled.  There  was 
ample  opportunity  for  him  to  have  occupied  a  seat  in  tlie  car. 
The  end  of  the  car  upon  which  he  was  riding  and  the  ad- 
joining end  of  the  next  car,  because  of  the  train  going  into 
the  washout,  were  crushed  together,  imprisoning  and  in- 
juring the  intestate,  in  consequence  of  which  he  died  shortly 
after  being  released.  No  one  riding  inside  the  car  wus 
killed. 
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The  deceased  was  a  married  man  forty-five  years  of  age 
and  left  a  widow  and  several  children  who  were  dependent 
upon  him  for  support  If  plaintiff  is  entitled  to  recover  at 
all,  damages  should  be  assessed  at  $5,000. 

There  was  undisputed  evidence  of  a  notice  being  in  the  car 
in  a  conspicuous  place  warning  passengers  not  to  ride  on  the 
platform. 

The  court  found  in  accordance  with  the  foregoing  and 
found  further,  as  a  fact,  that  the  deceased  in  standing  upon 
the  platform,  as  he  did  at  the  time  of  the  accident,  was  guilty 
of  negligence  which  contributed  proximately  to  cause  his 
death.  It  found  as  a  conclusion  of  law  that  defendant  was 
entitled  to  judgment  dismissing  the  action  with  costs.  Judg- 
ment was  rendered  iaccordingly. 

For  the  appellant  there  were  briefs  by  Diunwiddie  £ 
Wheeler^  and  oral  argument  by  B,  F.  Dunwiddie  and  Wm. 
(?.  Wheeler. 

For  the  respondent  there  was  a  brief  by  James  B.  Sheean 
and  Carl  C.  Pope,  attorneys,  and  Thomas  Wilson,  of  coun- 
sel, and  oral  argument  by  Mr.  Sheean. 

Marshall,  J.  There  seems  to  be  some  misunderstand- 
ing on  the  part  of  counsel  as  to  what  was  submitted  to  the 
trial  court  for  adjudication.  Appellant's  counsel  contend 
that  the  sole  question  submitted  was  whether,  on  the  agreed 
facts,  plaintiff  was  entitled  to  recover,  depending  on  whether 
as  matter  of  law  the  deceased  was  guilty  of  contributory 
negligence.  They  support  the  afiirmative  by  authorities 
holding  that  it  is  not  inconsistent  with  ordinary  care  for  a 
person  to  ride  upon  the  platform  of  a  rapidly  moving  railroad 
.car  while  he  is  with  reasonable  diligence  in  quest  of  an  op- 
portunity to  occupy  a  seat  inside  {Dewire  v.  B.  &  M.  R.  Co. 
148  Mass.  343,  19  K  E.  523),  or  where  the  car  is  so  crowded 
that  no  such  accommodation  is  readily  obtainable  (Ward  v. 
C,  M.  &.  SL  P.  R.  Co,  102  Wis.  215,  78  N.  W.  442),  or 
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for  one  to  leave  the  car  and  go  upon  the  platform  because  of 
being  sick  {Morgan  v.  L,  S.  &  M.  S.  B.  Co.  138  Mick  626, 
101  If.  W.  836),  or  go,  according  to  custom^  to  and  from  a 
smoking  car  (CostiJcyan  v.  R.,  W.  &  0.  R.  Co.  58  Hun,  590, 
12  K  T.  Supp.  683),  none  of  which  apply  to  a  case  of  riding 
from  mere  choice  in  such  a  position  under  the  peculiar  facts 
of  this  case.  For  further  support  counsel  refer  to  cases 
ruled  by  the  doctrine  of  comparative  negligence,  overlooking, 
it  seems,  that  the  rule  has  long  prevailed  here  in  harmony 
with  that  of  the  supreme  court  of  the  United  States  and  the 
judicial  policy  in  most  of  the  states,  that  if  a  person  is  in- 
jured, his  own  want  of  ordinary  care  contributing  to  any  ex- 
tent to  produce  it,  he  is  remediless.  Bolin  v.  C,  St.  P.,  M. 
&  0,  R.  Co.  108  Wis.  333,  346,  84  K  W.  446. 

In  short,  the  support  for  counsel's  position  goes  no  further 
than  that  the  question  whether  the  deceased  was  guilty  of 
contributory  negligence  on  the  occasion  in  question,  had 
there  been  a  jury,  should  have  been  submitted  to  it  for  solu- 
tion, and  otherwise  should  have  been,  as  it  was,  passed  upon 
by  the  court. 

Coimsel  for  respondent  contend  that  the  question  of  law 
and  the  one  of-  fact  above  indicated  were  within  the  sub- 
mission to  the  trial  court^  and  in  support  of  the  affirmative 
as  to  the  former  refer  to  numerous  cases  holding  that  if  a 
person  unnecessarily  and  for  his  own  pleasure  rides  in  an  ex- 
posed position,  as  the  deceased  did,  and  is  injured  because 
of  his  so  riding,  neither  such  person  nor  his  personal  repre- 
sentative can  recover  compensation  therefor.  The  following 
are  the  authorities  relied  on  and  others  of  the  same  character : 
^'Vard  V.  C,  M.  &  St.  P.  R.  Co.,  supra;  C,  L.  &  A.  E,  St. 
R.  Co.  V.  Lohe,  68  Ohio  St  101,  67  K  E.  161 ;  Hicl-ey  v. 
B.  &  L.  R,  Co.  14  Allen,  429,  432 ;  Oavett  v.  M,  £  L.  i?. 
Co.  16  Gray,  501 ;  Fletcher  v.  B.  &  M,  R.  Co.  187  Mass.  4G3, 
73  K  E.  552 ;  Pike  v.  B.  E.  R.  Co.  192  Mass.  42G,  78  X.  E. 
497;  Scheiber  v.  C,  St.  P.,  M.  &  0.  R,  Co.  61  Minn,  499, 
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63  N.  W.  1034;  Thane  v.  Scranton  T.  Co.  191  Pa.  St  249, 
43  Atl.  136;  Bumhewr  t\  United  T.  Co.  198  Pa.  St  198,  47 
Atl.  961 ;  Woodrojfe  v.  R.,  C.  H.  £  N.  B.  Co.  201  Pa.  St 
521,  51  Atl.  324;  Bums  v.  Johnstown  P.  B.  Co.  213  Pa.  St 
143,  62  Atl.  564;  McDade  v.  Phila.  B.  T.  Co.  215  Pa.  St 
105,  64  Atl.  327;  Staie  ex  ret  Miller  v.  'Western  Md.  B.  Co. 
105  Md.  30,  65  Atl.  635 ;  L.  B.  &  Ft  S.  B.  Co.  v.  Miles, 
40  Ark.  298 ;  Cleveland,  C,  C.  &  St.  L.  B.  Co.  v.  Moneyhtm, 
146  Ind.  147,  44  N.  E.  1106;  Worthington  v.  Cent.  Vt.  B. 
Co.  64  Yt  107,  23  Ad.  590;  Goodwin  v.  B.  <&  M.  B.  Co.  84 
Me.  203,  24  Atl.  816. 

Those  quotations  indicate  the  trend  of  such  cases  and  the 
distinction  therein  recognized  between  such  a  situation  as 
the  one  in  hand  and  those  dealt  with  in  the  cases  mainly  re- 
ferred to  on  behalf  of  appellant: 

"When  a  passenger  rides  on  the  side  steps  with  the  knowl- 
edge and  consent  of  the  conductor  and  from  necessity  from 
the  want  of  room  to  sit  or  stand  inside  the  car,  he  is  entitled 
to  the  same  degree  of  diligence  as  other  passengers  to  protect 
him  from  knowm  and  avoidable  dangers.  But  a  passenger 
w^ho  rides  on  a  side  step  w^hen  it  is  reasonably  practicable 
for  him  to  sit  or  stand  inside  the  car,  takes  upon  himself  the 
risk  of  his  position  from  any  cause."  Woodroffe  v.  B.,  C. 
TI.  &  N.  B.  Co.,  supra. 

"For  aji  injury  received  by  a  passenger  on  a  steam  railroad 
by  reason  of  a  collision  or  derailment  ^vhile  standing  upon 
the  platform,  in  violation  of  the  known  rules  of  the  company, 
there  being  vacant  seats  in  the  car,  there  can  be  no  recovery 
against  the  railroad  company."  C,  L.  4&  A.  E.  St.  B.  Co. 
V.  Lohe,  svpra. 

"The  injury  he  received  .  .  .  was  the  direct  consequence 
of  his  position,  and  Avould  not  have  been  received  had  he  been 
inside.  Whether  he  would  have  received  some  other  injury, 
equal  or  greater,  is  conjectural  and  irrelevant.  If  he  is  +o 
recover  at  all  it  must  be  for  the  injuries  received,  not  for 
what  he  might  have  received  under  different  circimistances. 
.  .  .  What  the  passenger  took  upon  himself  was  the  risk  of 
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his  position  from  any  cause."     Thane  v.  Scranton  T.  Co,, 
supra. 

"There  is  but  one  reasonable  inference  to  be  deduced  from 
the  facts  relative  to  the  act  of  appellee^s  ward,  .  .  .  and  that 
is  to  the  effect  that  his  own  negligence  contributed  to  said  in- 
juries. .  .  .  While  it  is  true  that  it  was  a  duty  incumbent 
upon  the  railroad  company  to  furnish  a  seat  within  its  car 
for  each  passenger  taken  aboard  of  its  train,  and  not  merely 
standing  room  in  the  aisle  of  the  car,  the  mere  fact,  however, 
that  he  was  compelled  to  accept  standing  room  would  not 
justify  him  to  voluntarily  leave  a  place  of  safety  and  go  to 
one  of  peril."  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Money- 
hun,  supra. 

Whether  the  principle  thus  declared  necessarily  rules  this 
case  we  do  not  need  to  and  do  not  decide.  The  trial  court 
adopted  the  view  most  favorable  to  appellant^  to  wit:  that 
there  was  room  in  the  conceded  facts  for  conflicting  reason- 
able inferences;  that  under  all  the  circumstances,  particu- 
larly that  it  was  in  the  nighttime,  that  a  severe  rainstorm 
was  either  in  progress  or  had  very  recently  occurred,  that  the 
train  was  running  very  fast,  and  that  no  one  inside  the  car 
was  killed,  it  could  not  be  well  held  as  matter  of  law  that 
the  deceased  was  not  guilty  of  want  of  ordinary  care  con- 
tributing to  his  death.  We  concur  in  that  view.  The  de- 
cision of  the  trial  court  on  the  question  of  fact,  under  a 
familiar  rule,  cannot  be  disturbed  imless  contrary  to  the 
clear  preponderance  of  the  evidence.     It  is  considered  that 

■ 

the  question  in  that  regard  must  be  answered  in  respondent's 
favor. 
By  the  Court. — ^The  judgment  is  affirmed. 
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Latjqesen  vs.   Sawford  and  others,  Respondents:  W.   S. 

Patterson  Company,  Appellant. 

March  IB—March  SI,  1908. 

Mechanic's  lien:  Amendment  of  judgment. 

Where  a  Judgment,  in  an  action  to  foreclose  a  mechanic's  lien, 
was  entered  in  accordance  with  the  petition  for  lien,  com- 
plaint, and  proof  made  at  the  trial,  which  judgment  was  the 
identical  one  the  court  was  asked  to  pronounce  and  which  it 
intended  to  pronounce,  and  the  record  was  made  up  accordingly, 
the  court  cannot  at  a  subsequent  term,  more  than  a  year  after 
the  rendition,  modify  it  so  as  to  exclude  a  part  of  the  premises 
described  therein  and  Include  other  land. 

Appeal  from  an  order  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

F.  C.  Weed,  for  the  appellant 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Oliver  H.  Day. 

Kerwin,  J.  This  is  an  appeal  from  an  order  denying  an 
application  to  amend  the  petition  for  lien,  complaint,  and 
judgment  entered  in  a  mechanic's  lien  foreclosure.  The 
motion  was  made  after  the  term  and  more  than  a  year  after 
the  rendition  of  judgment.  The  amendment  asked  is  to  mod- 
ify the  judgment  and  proceedings  so  as  to  exclude  a  part  of 
the  premises  described  in  the  judgment,  claim  for  lien,  and 
complaint,  and  include  other  land.  The  contention  of  ap- 
pellant is  that  the  premises  are  not  properly  described  in  the 
judgment  and  proceedings  leading  up  to  the  judgment  and 
therefore  the  court  should  so  modify  the  judgment  as  to  in- 
clude other  premises. 

There  is  no  question  made  in  the  case  but  that  judgment 
was  entered  in  accordance  with  the  claim  for  lien,  complaint, 
and  proof  made  on  tlie  trial.     The  court  pronoimced  the 
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identical  judgment  which  it  was  asked  to  pronounce  and 
which  it  intended  to  pronounce,  and  the  record  was  made 
up  accordingly.  It  was  clear,  therefore,  that  the  court  at  a 
subsequent  term,  and  more  than  a  year  after  the  rendition 
of  the  judgment,  had  no  authority  to  modify  it  in  the  man- 
ner prayed  for  by  appellant.  It  follows  that  the  court  below 
was  right  in  denying  the  application. 
By  the  Court. — The  order  of  the  oourt  below  is  affirmed. 


Laiko,  Respondent,  vs.  Williams,  Appellant 

March  12— March  SI,  1908. 

Partition:  Personal  property:  Jurisdiction:  Interlocutory  decree: 
Conclusiveness:  Contempt:  Alternative  remedy:  Party  ay- 
ffrieved:  Failure  to  assign  error  in  brief. 

1.  In  an  action  for  the  partition  of  personal  property  the  circuit 

court  has  general  equity  Jurisdiction  to  appoint  a  receiver,  to 
order  the  property  delivered  to  the  receiver,  to  enter  an  inter- 
locutory decree,  and  to  so  mold  its  final  decree  as  to  cover  and 
provide  every  possible  form  or  kind  of  relief  made  necessary 
by  the  exigencies  of  the  case  or  the  contumacy  of  the  parties 
in  order  to  do  final  and  complete  Justice. 

2.  An  interlocutory  decree  being  appealable,  if  there  are  no  excep- 

tions to  the  interlocutory  findings,  and  no  bill  of  exceptions 
preserving  the  evidence  on  which  the  findings  and  decree  were 
based,  the  findings  are  conclusive  upon  an  appeal  from  a  final 
Judgment  founded  thereon. 

3.  Where,  in  an  action  for  the  partition  of  personal  property,  de- 

fendant refused  compliance  with  the  interlocutory  decree  or- 
dering him  to  deliver  to  the  receiver  in  such  action  a  certain 
portion  of  the  common  property,  the  court,  in  protecting  the 
aggrieved  party  from  loss  by  defendant's  noncompliance,  is  not 
limited  to  contempt  proceedings,  but  may  in  a  final  decree  ac- 
complish the  same  end  by  awarding  damages. 

4.  Where  in  such  an  action  it  appears  that  the  damages  awarded 

in  the  final  decree  were  less  than  the  amount  defendant  might 
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have  been  required  to  pay  under  contempt  proceedings,  the  de- 
fendant is  not  aggrieved  by  plaintiffs  failure  to  resort  to  the 
latter  proceedings. 
6.  Where  no  error  was  assigned  in  appellant's  brief,  as  required  by 
Supreme  Court  Rule  10,  and  this  court  unaided  by  such  assign- 
ment was  unable  to  discover  material  or  prejudicial  error,  the 
judgment  was  affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
shara county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

March  9,  1903,  the  plaintiff  began  an  action  against  the 
defendant  for  the  partition  of  certain  personal  property,  con- 
sisting of  a  set  of  abstract  books  which  the  parties  owned  in 
common.    June  1,  1903,  in  an  order  to  show  cause  why  a  re- 
ceiver of  the  common  property  should  not  be  appointed,  etc., 
which  order  was  returnable  July  1,  1903,  the  plaintiff  'was 
temporarily  appointed  receiver  and  qualified.     July  6,  190*3, 
upon  hearing  on  this  order  to  show  cause,  one  A.  Ford  was 
appointed  receiver,  and  the  plaintiff,  the  defendant,  and  the 
husband  of  defendant  ordered  to  deliver  all  the  abstract  books 
to  the  receiver.     December  8, 1903,  the  court  after  trial  made 
findings  of  fact  and  conclusions  of  law,  from  which  it  ap- 
peared, among  other  things,  that  plaintiff  had  a  two-thirds 
interest  and  defendant  a  one-third  interest  in  said  property ; 
that  at  the  time  the   action  was  commenced  the   abstract 
books  were  in  the  possession  of  the  defendant,  who  wronfi^- 
fully  excluded  the  plaintiff  from  said  property  after    de- 
mand; that  she  still  does  so,  and  that  she  refused  after  de- 
mand to  turn  some  part  of  said  property  over  to  the   re- 
ceiver.    The  court  then  found  that  the  property  could  not 
be  divided  without  great  injury  to  the  interests  of  the  par- 
ties, that  the  plaintiff  had  made  demand  upon  the  defendant 
to  sell  and  divide  the  property,  and  that  the  property  should 
have  been  sold  pursuant  to  the  provisions  of  ch.  106a,  Stats. 
(1898),  that  the  defendant  should  at  once  deliver  to  the  re- 
ceiver the  books  and  records  withheld  by  her,  and  that  upon 
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the  sale  by  the  receiver  he  should  report  said  sale  to  the 
court,  but  that  if  the  defendant  did  not  deliver  to  the  re- 
ceiver the  property  in  her  possession  the  receiver  should  sell 
such  part  as  he  had  in  his  possession  and  report  this  sale  to 
the  court,  bringing  the  proceeds  into  court  to  abide  the  fur- 
ther order.  The  plaintiff  was  given  judgment  for  costs. 
On  the  same  day  judgment  on  these  findings  was  entered 
following  the  findings  and  interlocutory  in  form.  January 
28,  1904,  service  of  notice  of  entry  of  this  interlocutory 
judgment  was  given  to  the  defendant  April  26,  1904,  thu 
receiver  reported  to  the  court  that  he  took  into  his  possession 
part  of  the  abstract  books  specified,  having  received  them 
from  the  plaintiff  as  receiver,  and  that  he  made  ineffectual 
efforts  to  get  the  remainder  of  the  books  from  defendant  and 
the  former  receiver.  Plaintiff  also  reported  that  he  de- 
manded of  the  defendant's  husband  and  her  representative 
in  charge  of  the  property  the  books  and  property  in  her  pos- 
session and  this  was  refused.  The  receiver  also  rej)orted 
a  sale  pursuant  to  the  interlocutory  judgment  for  $300  of 
that  part  of  the  property  which  had  come  into  his  possession 
and  that  the  defendant  neglected  and  refused  to  deliver  up 
to  him  the  property  in  her  possession.  April  29,  1907,  on 
notice  of  motion  by  the  plaintiff  to  confirm  the  report  of  a 
referee  therein  and  for  judgment  and  to  assess  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  failure  of  the  de- 
fendant to  deliver  to  the  receiver  the  property  in  question, 
and  on  cross-notice  by  the  defendant,  the  court  made  findings 
that  there  remained  in  the  hands  of  the  receiver,  Ford, 
$163.74,  the  net  proceeds  arising  from  the  sale  of  the  prop- 
erty which  came  to  the  possession  of  the  receiver,  $54.58 
of  which  belonged  to  the  defendant  and  $109. IG  of  which 
belonged  to  the  plaintiff ;  that  by  reason  of  the  wrongful  acts 
of  the  defehdant  in  retaining  in  her  possession  from  the 
^^ceiver  part  of  said  abstract  books  and  records  as  thereto- 
fore fo\md  by  the  court  the  plaintiff  was  damaged  in  the  sum 
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of  $700;  that  the  reasonable  cost  of  replacing  the  property 
so  wrongfully  retained  by  the  defendant  was  $2,100,  ono 
third  of  which  should  be  paid  by  the  defendant  to  the  plaint- 
iff. The  $54.58  awarded  to  the  defendant  from  the  pro- 
ceeds of  the  $300  sale  was  offset  against  ^700,  and  judg- 
ment ordered  for  the  plaintiff  and  against  the  defendant  for 
$645.42  and  subsequent  costs.  Final  judgment  was  entered 
accordingly,  and  from  that  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Williams  &  Will- 
iains,  and  oral  argument  by  C  H.  Williams. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Ch,  106a,  Stats.  (1898) ;  sees.  2327b, 
3127,  Stats.  (1898)  ;  Tucker  v.  Whittlesey,  74  Wis.  74,  41 
N.  W.  535,  42  K  W.  101;  Windsor  v.  McVeigh,  93  XJ.  S. 
274;  12  Am.  &  Eng.  Ency.  of  Law  (1st  ed.)  248;  Harrigm 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909 ;  In  re  Pierce,  44 
Wis.  411;  Morse  v.  Stockman,  65  Wis.  36,  26  K  W.  176; 
17  Am.  &  Eng.  Ency.  of  Law  (1st  ed.)  177 ;  sec.  2966,  Stats. 
(1898);  Staples  v,'^ Staples,  87  Wis.  592,  58  K  W.  1036; 
ch.  150,  Stats.  (1898)  ;  sees.  3126,  3479,  3480,  3481,  348S, 
3489,  3490,  3491,  Stats.  (1898);  State  ex  rel  Fowler  v. 
Circuit  Court,  98  Wis.  143,  73  K  W.  788;  Emerson  v. 
Huss,  127  Wis.  215,  106  N.  W.  795;  In  re  Meggett,  105 
Wis.  291,  81  N.  W.  419 ;  Stale  ex  rel  Meggett  v.  O'Neill 
104  Wis.  227,  80  K  W.  447;  sees.  2594,  2595,  2596,  Stats. 
(1898)  ;  Lewis  v.  C.  &  N.  W.  R.  Co.  97  Wis.  368,  72  K  W. 
976;  McEvoy  v.  OaUagher,  107  Wis.  331,  83  N.  W.  633-, 
George  v.  McGovem,  83  Wis.  555,  53  N".  W.  899. 

Perry  Niskem,  for  the  respondent 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Sec  3047,  Stats.  (1898);  McQillivray 
V.  Cremer,  125  Wis.  74,  103  IST.  W.  250;  Adkins  v.  Loucks, 
107  Wis.  587,  83  X.  W.  934;  Linden  L.  Co.  v.  Milwaukee 
E.  R.  &  L.  Co,  107  Wis.  493,  83  N.  W.  851 ;  Stein  v.  Bene- 
dict, 83  Wis.  003,  53  X.  W.  891. 
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Timlin,  J.  Tlie  appellant's  brief  oantains  no  assign- 
ments of  error,  is  very  discursive,  and  great  difficulty  is  ex- 
perienced in  ascertaining  what  specific  grievances  she  com- 
plains of.  Upon  the  record  as  returned  this  appears  to  be 
an  ordinary  suit  for  the  partition  of  personal  property. 

In  such  suits,  as  said  by  Pomeroy  (4  Eq.  Jur.  (3d  ed.) 

§  1392)  : 

"Courts  of  equity,  therefore,  when  partition  of  person- 
alty is  sought,  have  of  necessity  departed  from  the  analogies 
of  the  law  of  real  estate,  and  have  assumed  jurisdiction  to 
determine  as  well  the  issue  of  title  as  any  other  issue  per^ 
tinent  to  the  case." 

The  trial  court  had  general  equity  jurisdiction  to  enter- 
tain the  action,  to  appoint  a  receiver,  to  order  the  property 
delivered  to  the  receiver,  to  enter  an  interlocutory  decree, 
and  to  so  mold  its  final  decree  as  to  cover  and  pro\nde  every 
possible  form  or  kind  of  relief  made  necessary  by  the  ex- 
igencies of  the  case  or  the  contumacy  of  the  parties  in  order 
to  do  final  and  complete  justice.  This  is  the  distinctive 
power  of  all  courts  of  equity  in  all  cases  in  which  such  courts 
have  jurisdiction,  such  as  the  action  for  partition  of  per- 
sonal property.  Reynolds  v,  Nielson,  116  Wis.  483,  93 
5?".  W.  455.  But  it  is  contended,  also,  that  the  final  decree 
is  unjust  and  inequitable.  This  "contention  overlooks  the 
following  considerations:  (1)  The  final  decree  is  founded 
upon  the  interlocutory  findings  and  decree.  (2)  The  inter- 
locutory decree  is  appealable  subject  to  the  same  limitations 
as  appeals  from  final  judgments.  Sec.  3047,  Stats.  (1S08). 
(3)  There  are  no  exceptions  to  the  interlocutory  findings, 
and  no  bill  of  exceptions  preserving  all  the  evidence  offered 
at  the  trial,  w^hich  resulted  in  such  findings ;  hence  the  inter- 
locutory findings  are  conclusive  upon  this  appeal  from  the 
final  judgment 

But  it  is  argued  that  in  that  alternative  the  defendant 
upon  such  showing  should  have  been  punished  for  contempt 
Vol,  135  —  17 
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instead  of  having  a  money  judgment  awarded  against  her, 
and  if  she  had  been  so  proceeded  against  the  proceedings 
must  have  failed  because  of  noncompliance  with  the  statute 
requirements  relating  to  contempts.  The  weakness  in  this 
position  is  quite  apparent,  but  we  will  only  say  that  the  cii^ 
cuit  court  as  a  court  of  equity  was  not  limited  to  contempt 
proceedings  in  the  enforcement  of  its  interlocutory  decree, 
but  might  in  a  final  decree  make  such  provision  as  would 
protect  the  party  aggrieved  from  loss  caused  by  the  failure 
of  the  other  party  to  comply  with  the  interlocutory  decree. 
Nor  is  the  appellant  aggrieved  by  the  failure  of  the  respond- 
ent to  resort  to  contempt  proceedings  in  which,  under  sec 
3490,  Stats.  (1898),  she  might  have  been  required  to  pay 
$1,400  instead  of  $700,  because  it  seems  from  the  findings 
that  this  is  the  sum  which  plaintiff  would  be  obliged  to 
expend  in  order  to  make  good  his  two-thirds  part  of  the  prop- 
erly, consequently  the  sum  necessary  to  indemnify  him. 
The  property  was  peculiar,  in  that  it  was  not  of  a  kind  pur- 
chasable in  the  market,  and  also  because  any  separation,  or 
withholding  of  any  part  thereof  diminished  the  selling  value 
of  the  remainder  by  so  much  as  it  would  cost  to  replace  the 
part  withheld.  We  therefore  perceive  no  error  in  the  way 
in  which  the  circuit  court  arrived  at  the  sum  to  be  recovered 
from  the  defendant,  which  smn,  to  say  the  least,  is  not  more 
than  the  findings  warranted.  Ifo  error  is  assigned  in  the 
brief  of  appellant  as  required  by  Supreme  Court  Kule  10. 
Unaided  by  such  assignment  we  are  unable  from  a  perusal 
of  that  brief  to  discover  material  or  prejudicial  error,  and 
the  judgment  should  be  aflBrmed. 
By  the  Court. — ^Judgment  affirmed. 
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Peiuch,  Appellant,  vs.  Fidelity  and  Casualty  CoKPAmr 

OF  New  York,  Respondent, 

March  12— March  SI,  1908. 

Aoddent  insurance:  Pleading  breach  of  toarranty:  Construction  of 
policv:  Words  and  phrases:  Ambiguity:  Forfeitures:  Waiver: 
Warranties:  Questions  for  jury:  Proximate  cause  of  death:  Evi- 
dence: Proof  of  death:  When  action  may  be  brought, 

1.  In  an  action  on  an  accident  policy  a  breach  of  warranty  is  not 

available  as  a  defense  unless  expressly  pleaded. 

2.  A  policy  of  insurance  should  be  construed  as  any  other  contract 

to  ascertain  the  intention  of  the  parties  from  the  language 
used,  and  all  provisions,  conditions,  or  exceptions  which  in  any 
way  tend  to  work  a  forfeiture  should  be  construed  most 
strongly  against  the  party  preparing  the  contract  and  for 
whose  benefit  they  were  inserted. 
8.  Any  provision  or  exception  which  Is  uncertain  or  ambiguous  or 
is  capable  of  two  meanings  should  be  construed  most  favorably 
to  the  insured. 

4.  Whether  the  answers  in  an  insurance  policy  are  false  is  a  ques- 

tion for  the  Jury,  if  there  is  any  conflict  in  the  evidence. 

5.  If  an  Insurance  company  receives  an  application  for  insurance 

with  a  material  question  therein  unanswered  or  not  fully  an- 
swered and  issues  a  policy  thereon,  it  thereby  waives  a  provi- 
sion in  the  policy  avoiding  It  in  case  the  facts  called  for  by 
such  questions  are  not  fully  disclosed. 

1  Where  an  accident  policy  provides  that  the  answers  of  the  in- 
sured to  questions  therein  shall  be  considered  warranties,  if  a 
question  is  not  answered  there  is  no  warranty  that  there  is 
nothing  to  answer,  and  in  case  of  a  partial  answer  the  war- 
ranty cannot  be  extended  beyond  the  answer. 

7.  An  accident  insurance  policy  contained  a  statement  that  the  in- 
sured had  never  had  certain  disorders,  except  as  therein  stated, 
followed  by  a  blank  line  In  which  a  check  mark  was  placed, 
apparently  by  the  insurer's  agent.  There  were  other  similar 
statements  followed  by  blank  lines  containing  checks.  The 
policy  was  not  signed  by  the  insured  and  contained  no  war- 
ranty that  the  statements  therein  were  fully  and  truly  an- 
swered. Held,  that  an  ambiguity  existed  with  respect  to  the 
conclusion  to  be  drawn  from  the  warranties  contained  in  the 
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policy  with  a  check  mark  in  the  hlank  space,  and  it  was  for 
the  Jury  to  determine  whether  the  check  marks  were  to  be 
treated  as  a  denial  of  any  exception  or  as  a  waiver  of  any  state* 
ment  and  answer  thereto. 

8.  Where  there  is  an  ambiguity  in  a  written  contract  and  ambigu- 

ous words  or  terms  are  to  be  construed  by  extrinsic  evidence 
or  the  surrounding  circumstances,  the  question  is  for  the  jury. 

9.  Where  an  accident  policy  insured  against  death  resulting  "from 

bodily  injuries  sustained  through  external,  violent,  and  accl* 
dental  means.  Independently  of  all  other  causes,"  and  it  ap- 
peared that  the  insured  accidentally  struck  his  leg  against  an 
iron  safe,  causing  an  abrasion  of  the  skin  where  an  infection 
started,  from  which  fifteen  days  later  blood  poison  ensued,  pro- 
ducing death,  held,  that  the  wound  produced  by  the  accident 
was  the  proximate  and  sole  cause  of  death. 

10.  In  such  a  policy,  "independently  of  all  other  causeis"  has  no 

more  extensive  meaning  than  "sole  and  proximate"  cause. 

11.  Where  death  results  from  disease  which  follows  as  a  natural 

though  not  necessary  consequence  of  an  accidental  injury,  it 
is  within  the  terms  of  an  accident  policy  Insuring  against 
death  resulting  "from  bodily  injuries  sustained  through  exter- 
nal, violent,  and  accidental  means,  Independently  of  all  other 
causes,"  the  death  being  deemed  the  proximate  result  of  the 
Injury  and  not  of  the  disease  as  an  independent  cause. 

12.  It  is  to  be  presumed  that  the  parties  to  an  accident  policy  in- 

tended that  words  used  therein  describing  certain  physical  con- 
ditions should  be  understood  in  their  ordinary  sense  when 
used  in  common  speech. 

13.  Where  in  such  a  policy  the  insured  stated  he  was  not  afflicted 

with  bronchitis,  held,  that  the  word  "bronchitis"  was  used  in 
a  limited  sense  as  meaning  a  chronic  disease  which  would  not 
readily  yield  to  treatment  and  which  tended  to  Impair  the 
health  and  strength;  that  it  did  not  include  an  acute  attack 
from  which  the  Insured  had  fully  recovered  at  the  time  the 
policy  was  accepted. 

14.  In  an  action  on  such  a  policy  the  evidence  is  held  not  to  show 

conclusively  that  the  insured  ever  suffered  from  bronchitis 
within  the  meaning  of  the  warranty. 

15.  "Bodily  infirmity,"  as  used  in  an  accident  policy  exempting  the 

insurer  from  liability,  only  includes  an  ailment  or  disorder  of 
an  established  and  settled  character,  and  not  merely  a  tem- 
porary disorder  arising  from  a  sudden  and  unexpected  derange- 
ment of  the  system. 
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16.  "Sound  condition  physically"  is  synonymous  with  sound  health, 

which  does  not  mean  perfect  health,  but  indicates  the  absence 
in  the  constitution  of  any  vice  or  disease  of  a  serious  nature 
tending  to  a  general  Impairment  of  physical  health  and  vigor. 

17.  Whether  the  insured  is  in  sound  condition  physically  depends 

upon  the  circumstances  of  each  case  and  is  a  question  for  the 
Jury  on  the  evidence. 

18.  Testimony  which  might  have  been  excluded  if  seasonably  ob- 

jected to,  but  which  was  received  without  objection,  is  entitled 
to  full  consideration. 

19.  The  requirement  in  an  accident  policy  of  affirmative  proof  of 

death  may  be  regarded  as  satisfied  by  notice  of  death  to  the 
insurance  company  and  the  holding  of  an  autopsy  at  its  re- 
quest. 

20.  Where  an  accident  policy  provided  that  action  thereon  should 

not  be  brought  within  three  months  after  affirmative  proof  of 
death,  held,  that  a  denial  by  the  insurer  of  any  liability  on  the 
policy  was  a  waiver  of  the  right  that  the  stipulated  time  elapse 
before  suit,  and  an  action  may  be  commenced  at  once. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Chas.  M.   Webb,  Circuit  Judge.     Reversed. 

This  is  an  action  brought  to  recover  $5,000  on  an  acci- 
dent insurance  policy  for  the  death  of  George  G.  French,  th(^ 
insured,  by  Eliza  J.  French,  his  sister,  the  beneficiary.  The 
insured,  who  was  a  passenger  conductor,  accidentally  stnick 
the  lower  part  of  his  right  leg  on  a  small  iron  safe  in  the 
baggage  car  January  13,  1905,  causing  an  abrasion  of  tho 
skin.  Septic  poison  set  in,  and  he  died  January  28,  11)05, 
as  a  result  of  the  injury. 

The  policy,  which  is  attached  to  the  complaint  as  a  part 
thereof,  was  issued  by  the  defendant  SeptemlK^r  30,  11)04, 
and,  upon  the  consideration  therein  stat(*d,  insured  G(*oig(^ 
O.  French  for  one  year  "against  bodily  injuries  sustained 
through  external,  violent,  and  accidental  means/'  and  sti])- 
ulated  that  "if  death  shall  result  from  such  injuries  witliin 
ninety  days,  independently  of  all  other  causes,  the  com])any 
will  pay  the  principal  sum  of  five  thousand  dollars.''  There 
"Were  other  provisions  with  respect  to  disabilities  and  to  the 


262         SUPREME  COUET  OF  WISCONSIN.    [Mae. 


French  v.  Fidelity  <fe  Casualty  Co.  135  Wis.  259. 


payment  of  indemnity.  The  policy  required  immediate 
written  notice  to  be  given  to  the  company  at  New  York  or 
Chicago  of  any  accident  and  injury  for  which  a  claim  was 
to  be  made^  and  affirmative  proof  of  death  to  be  furnished 
to  the  company  within  two  months  thereafter;  and  provided 
that  legal  proceedings  to  recover  thereunder  should  not  be 
brought  before  the  expiry  of  three  months  from  date  of  filing 
proofs  at  the  company's  home  office,  nor  brought  at  all  unless 
begun  within  six  months  from  the  time  of  death.  The  policy 
was  issued  in  consideration  of  the  payment  of  the  premium 
and  of  the  statements  of  the  schedule  therein  contained, 
"which  statements  the  assured  makes  on  the  acceptance  of 
this  policy  and  warrants  to  be  true."  The  "schedule  of 
warranties,"  purporting  to  be  made  by  the  insured,  began 
at  the  top  of  the  third  page  after  the  signatures  of  the  officers 
and  the  agent  of  the  company  to  the  policy,  and  was  not 
signed  by  the  insured  or  by  the  company.  There  were  seven- 
teen separate  statements,  numbered  alphabetically  from  A 
to  T.  Those  from  A  to  L  stated  the  age  and  personal  char- 
acteristics of  the  insured,  his  occupation  and  wages,  the 
amount  of  the  premium,  and  the  name  and  address  of  the 
beneficiary.  The  other  statements,  from  M  to  P,  were  not 
answered,  but  after  each,  except  O,  which  was  left  blank, 
there  was  a  V-shaped  check  mark  in  the  middle  of  a  blank 
line.  Statement  P,  which  was  one  of  those  challenged,  will 
indicate  the  form  of  the  others.  It  is  as  follows :  "P.  I  have 
never  had  fits  or  disorders  of  the  brain  or  any  bodily  or  men- 
tal infirmity,  except  as  herein  stated'* — followed  by  a  blank 
line  in  which  a  check  mark  was  placed. 

After  the  death  of  the  insured  on  January  28th  notice 
by  telegram  was  given  the  company  January  31st,  and  par- 
ticulars by  letter  were  forwarded  the  next  day.  A  formal 
statement  on  a  printed  blank  furnished  by  the  company  wa? 
forwarded  and  received  at  the  Chicago  office  February  1  and 
at  the  Xew  York  office  March  8,  1905.     On  April  19,  1905,. 
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Eliza  J.  French,  the  beneficiary,  filled  out  a  further  proof 
of  death  at  Cornwall,  Canada,  presumably  upon  a  blank  fur- 
nished her  by  the  company,  which  was  forwarded  to  the 
home  office.  In  the  meantime,  and  on  February  8th,  an 
autopsy  had  been  held  at  the  instance  of  the  defendant  to 
ascertain  the  cause  of  the  death  of  the  insured.  On  June 
5,  1905,  the  defendant  notified  the  beneficiary  that  it  had 
decided  to  reject  the  claim.  Thereafter  and  on  July  18, 
1905,  this  action  was  commenced. 

The  complaint  is  in  the  usual  form,  and  the  policy,  con- 
taining the  schedule  of  warranties,  is  attached  as  a  part 
thereof.  The  answer  admits  the  issue  of  the  policy,  the 
death  of  the  insured,  and  the  demand  and  refusal  of  pay- 
ment It  denies  that  the  insured  sustained  any  bodily  in- 
jury through  external,  violent,  and  accidental  means,  and 
denies  other  averments  of  the  complaint  not  specifically  ad- 
mitted. It  alleges  that  affirmative  proof  of  death  was  not 
forwarded  within  two  months  thereafter,  as  required  by  the 
policy,  and  that  the  action  was  brought  before  the  expiration 
of  three  months  from  the  date  of  filing  proofs  at  the  com- 
pany's home  office.  It  then  refers  to  the  warranties  con- 
tained in  the  schedule,  and  alleges  the  falsity  of  statements 
P  and  Q,  and  avers  that  the  insured  at  the  time  of  the  accept- 
ance of  the  policy  was  and  for  a  long  time  theretofore  had 
been  suffering  from  chronic  asthma  and  bronchitis.  State- 
ment P  has  already  been  referred  to.  Statement  Q  was 
treated  as  a  warranty  that  the  defendant  was  in  sound  con- 
dition physically  when  the  policy  was  issued.  Upon  the 
trial  Dr.  Lathrop,  who  was  called  as  a  witness  by  the 
plaintiff,  testified  on  cross-examination,  without  objection, 
that  he  attended  the  insured  the  winter  before  the  policy 
was  issued  as  his  physician  when  he  was  laid  up  with  bron- 
chitis; that  he  had  the  old-man  chronic  bronchitis;  that  he 
promptly  recovered  from  the  acute  condition;  and  that  he 
i!i(]  not  have  any  bronchitis  during  the  summer.     "I  did  not; 
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doubt  but  what  he  had  a  little  old  chronic  bronchitis,  as  all 
old  men  have,  but  nothing  that  called  for  any  attention." 
Mrs.  Sinclair,  at  whose  house  the  insured  had  lodged  twenty 
months  before  his  death,  testified  that  his  general  healtli  was 
good ;  tha^  he  had  a  hard  cold  the  winter  before,  from  which 
he  had  recovered ;  that  she  had  not  known  that  it  was  bron- 
chitis that  he  had.  The  brakeman  who  served  on  the  train 
with  the  insured  the  year  before  his  death  testified  that  he 
was  a  strong,  robust  man,  and  that  his  health  was  excellent 
up  to  the  time  of  his  injury.  Upon  the  close  of  plaintiffs 
testimony,  at  defendant's  request,  the  court  granted  a  non- 
suit, upon  the  ground  that  the  policy  was  avoided  by  the 
falsity  of  the  statements  with  respect  to  the  physical  sound- 
ness and  condition  of  the  insured  "as  to  tlie  deceased  hav- 
ing had  bronchitis  at  some  time  in  his  life."  Thereupon 
judgment  was  entered  in  favor  of  the  defendant,  from  which 
this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  signed  by  TV.  M.  Bowe 
Tind  J.  A,  Anderson,  attorneys,  and  George  B.  Nelson,  of 
counsel,  and  oral  argimient  by  Mr,  Bowe, 

For  the  respondent  there  was  a  brief  by  Bundy  &  ^Y^lcox, 
and  oral  argument  by  R,  P.  ^Yilcox, 

m 

Basiiford,  J.  The  first  question  presented  for  determina- 
tion relates  to  the  alleged  warranties  found  in  statements  P 
and  Q,  referred  to  in  the  statement  of  facts.  Eespondent 
claims  that  a  breach  of  warranty  S  is  sufficiently  alleged  in 
the  answer,  but  we  do  not  so  construe  the  pleading.  S  em- 
bodies the  statement  that  the  insured  had  not  had  and  diil 
not  have  bronchitis.  The  answer  sets  out  warranties  P 
and  Q,  and  alleges  that  the  same  are  false  in  that  the  insured 
at  the  time  of  the  acceptance  of  the  policy  and  for  a  long 
time  prior  thereto  had  been  suffering  from  chronic  asthma 
and  bronchitis.  The  rule  is  well  settled  in  this  state  that  in 
an  action  upon  an  insurance  policy  a  breach  of  warranty  is 
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not  available  as  a  defense  unless  expressly  pleaded.     Gold- 
man V.  Fidelity  <&  D,  Co.  125  Wis.  390,  104  X.  W.  80.    The 
proof  admitted  with  respect  to  the  ailments  mentioned  was 
oompetent  in  support  of  the  breaches  alleged,  and  could  not 
therefore  be  considered  as  raising  a  new  and  distinct  issue. 
A  policy  of  insurance  should  be  construed  the  same  as 
any  other  contract  in  order  to  ascertain  the  intention  of  the 
parties  from  the  language  employed.     Merrill  v.  Travelers' 
Ins.  Co.  91  XVis.  329,  64  N.  W.  1039.     All  provisions,  con- 
ditions, or  exceptions  which  in  any  way  tend  to  work  a  for- 
feiture should  be  construed  most  strongly  against  tlie  party 
preparing  the  contract  and  for  whose  benefit  they  are  in- 
serted.   Appleion  Iron  Co.  v.  British  Am.  Assur.  Co.  46 
Wis.  23,  1  X.  W.  9,  50  X.  W.  1100;  ^Yeidner  v.  Standard 
L.  <6  A.  Ins.  Co.  130  Wis.  10,  llO  X.  W.  246.     Any  pro- 
vision or  exception  which  is  uncertain  or  ambiguous  in  its 
meaning  or  is  capable  of  two  interpretations  should  receive 
that  construction  most  favorable  to  the  insured.      Coolc  v. 
Benefit  League,  76  Minn.  382,  79  X.  W.  320;  Travelers' 
Ii^.  Co.  V.  Murray,  16  Colo.  296,  26  Pac.  774.     Those  fa- 
miliar rules  of  construction  will  serve  as  a  general  guide 
for  the  consideration  of  the  construction  of  the  provisions 
here  in  question. 

The  statements  in  this  policy  with  respect  to  the  physical 

condition  of  the  insured  are  declared  to  be  warranties,  and 

if  thev  have  been  answered,  and  the  answers  are  false,  then 

there  can  be  no  recovery.     McGowan  v.  Sup.  Ct,  I.  0.  F. 

107  Wis.  462,  83  X.  W.  775.     Whether  or  not  the  answers 

are  false  is  a  question  for  the  jury,  if  there  is  any  conflict  iu 

the  evidence.     Are  the  statements  here  challenged  to  be  eon- 

stnicd  as  having  been  answered  by  the  insert icm  of  a  cIkh-Ic 

^nark  in  the  blank  space  where  an  exception  should  hav(» 

inserted,  if  any  was  to  be  made  ?    Or  is  it  reasonable  to  infer 

that  the  check  mark  in  the  blank  space  was  understood  hv 

the  insured  as  a  waiver  of  any  response  to  the  statement  i 
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It  is  to  be  noted  that  the  policy  contains  no  warranty  that 
the  statements  are  fully  and  truly  answered^  a  provision  not 
infrequently  found  in  such  contracts. 

The  statements  having  been  prepared  by  the  insurer  for 
its  own  protection  and  tbe  spaces  check-marked  apparenUy 
by  its  own  agent,  the  paper  must  be  construed  in  the  most 
favorable  light  permissible  for  the  benefit  of  the  plaintiff. 
If  the  statement  was  in  the  form  of  a  question  and  not  an- 
swered, or  if  the  answer  was  ambiguous,  then  the  question 
itself  would  be  treated  as  having  been  waived.  First  Nat, 
Bank  v.  Hartford  F.  Ins.  Co.  95  U.  S.  678 ;  Daniels  v.  Hud- 
son River  F,  Ins,  Co.  12  Gush.  416 ;  Phoenix  L.  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  7  Sup.  Ct  500.  In  the  case  last  cited 
it  is  said : 

'^Where  an  answer  of  the  applicant  to  a  direct  question 
of  the  insurers  purports  to  be  a  complete  answer  to  the  ques- 
tion, any  substantial  misstatement  or  omission  in  the  answer 
avoids  a  policy  issued  on  the  faith  of  the  application.  [Cit- 
ing cases.]  But  where  upon  the  face  of  the  application  a 
question  appears  to  be  not  answered  at  all,  or  to  be  imper- 
fectly answered,  and  the  insurers  issue  a  policy  without  fur- 
ther inquiry,  they  waive  the  want  or  imperfection  in  the  an- 
swer, and  render  the  omission  to  answer  more  fully  imma- 
terial." 

That  an  answer  not  wholly  responsive  cannot  be  regarded 
as  a  warranty  was  held  in  Federal  L.  Asso.  v.  Smith,  86  HI. 
App.  427,  and  Dilleber  v.  Home  L.  Ins.  Co.  69  K  Y.  256. 
Dilleler  v.  Home  L.  Ins.  Co.  is  a  leading  case  upon  the  sub- 
ject It  was  there  held  that  where  by  a  policy  of  life  insur- 
ance the  answers  of  the  insured  are  made  warranties,  if  a 
question  is  not  answered  there  is  no  warranty  that  there  nvaa 
nothing  to  answer;  and  in  the  case  of  a  partial  answer  the 
warranty  cannot  be  extended  beyond  the  answer.  In  that 
case  there  was  annexed  to  the  application  a  statement  signed 
by  the  insured  in  which  it  was  declared  that  the  answers 
contained  in  the  application  "are  warranted  to  be  full,   cor- 
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rect^  and  true,  and  that  no  circiunstanoe  is  concealed  or 
withheld  in  relation  to  the  past  or  present  state  of  his  health/' 
etc.,  and  in  which  it  was  agreed  that,  if  the  answers  were 
not  in  all  respects  full,  true,  and  correct,  the  policy  should 
be  void.     It  is  said  in  the  opinion : 

"When  the  language  used  in  a  policy  may  be  understood 
in  more  senses  than  one,  it  is  to  be  understood  in  the  sense 
in  which  the  insurer  had  reason  to  suppose  it  was  understood 
by  the  assured.  [Citing  cases.]  Conditions  and  provisos 
must  be  strictly  construed  against  the  insurers,  because  thoy 
have  for  their  object  to  limit  the  scope  and  defeat  the  pur- 
pose of  the  principal  contract,  and,  as  the  insurer  prepares 
the  contract  and  furnishes  the  language  used,  any  ambiguity 
in  the  contract  must  be  taken  most  strongly  against  him.'* 

The  court  there  held  that  the  question  was  one  of  fact  to 
be  submitted  to  a  jury  whether  the  answer  was  honestly  and 
fairly  made.  Machinnon  v.  Fidelity  &  C.  Co.  72  N.  J. 
Law,  29,  60  Atl.  180,  is  strongly  in  point.  The  warranties 
were  in  substantially  the  same  form  as  in  the  policy  here 
under  consideration — a  general  statement  followed  by  an 
exception.  There  in  the  blank  space  was  the  word  "no" 
where  a  check  mark  is  here  found.  It  was  held  that  this 
word  did  not  deny  either  of  the  component  clauses  of  the 
statement     It  is  said  in  the  opinion : 

"Here  we  are  dealing  with  a  question  propounded  by  an 
insurer  as  the  basis  of  a  warranty  on  the  part  of  the  insured, 
a  breach  of  which  will  avoid  the  insurer's  contract  Such 
questions  are  formulated  by  the  insui-er  under  circimistances 
that  admit  of  their  being  clear  and  direct.  The  purpose  for 
which  they  are  to  be  used  is  thoroughly  understood,  and, 
presumably,  they  are  the  result  both  of  experience  and  of 
forethought.  On  the  other  hand,  they  are  submitted  to  ap- 
plicants for  accident  insurance,  who  as  a  class  are  not  ex- 
perts in  matters  of  this  sort  or  in  the  construction  of  lan- 
guage by  other  than  the  simplest  rules,  to  be  answered  under 
conditions  that  are,  to  say  the  least,  none  too  favorable  for 
critical    examination.     Under    these    circumstances,    if    by 
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reason  of  an  ambiguity  resulting  from  the  form  in  which 
tho  question  has  been  cast  the  answer  to  it  may  state  the  truth 
or  may  state  a  falsehood,  according  as  the  ambiguity  is  re- 
solved, our  decisions  constrain  us  to  adopt  the  constnictiou 
that  is  most  strongly  against  the  party  who  is  responsible  for 
the  ambiguity,  and  to  that  end  our  cases  permit  the  insured 
to  stand  upon  the  strict  form  of  the  question  put  to  him  by 
the  insurer." 

Dunbar  v,  Phenix  Ins.  Co,  72  Wis.  492,  40  X.  W.  380, 
supports  this  view.  It  is  there  held  that  if  an.  insurance 
company  receives  an  application  for  insurance  with  a  ma- 
terial question  therein  unanswered  or  not  fully  answered, 
and  issues  its  policy  thereon,  it  thereby  waives  a  provision  in 
the  policy  avoiding  it  in  case  the  facts  calle<i  for  by  such 
question  are  not  fully  disclosed.  Hale  v.  Life  Ind.  &  Jnv, 
Co.  05  Minn.  548,  G8  N.  W.  182,  upholds  an  instruction 
given  to  the  jury  that  the*  insured  is  bound  to  answer  ac- 
curatelv  so  far  as  he  imdertook  to  answer,  but  that  liis  war- 
ranty  could  not  be  extended  beyond  his  answers  as  actually 
given. 

Counsel  for  respondent,  in  support  of  the  contention  that 
the  check  marks  are  to  be  treated  as  a  negative  to  the  excep- 
tion, refer  to  Steicart  v.  Gen.  Ace.  Ins.  Co.  35  Pa,  Super. 
Ct.  120.  The  schedule  of  warranties  indorsed  upon  the 
policy  in  that  case  was  substantially  in  the  same  form  as  in 
the  instant  case.  There  the  line  after  the  exception  was  left 
blank,  while  here  the  check  mark  is  inserted.  It  was  there 
held  that  no  exception  being  inserted  in  the  blank  line  was 
equivalent  to  a  dii'ect  and  unequivocal  statement  of  a  fact; 
that,  *4f  the  statement  was  to  be  regarded  as  qualified,  the 
qualification  must  necessarily  have  been  added."  We  are 
not  prepared  to  yield  assent  to  this  conclusion,  but  we  re- 
gard the  cases  as  distinguishable.  The  check  mark  was  a 
vi.sible  siim,  made  so  as  to  attract  attention  and  to  carrv 
fci/uio  infoi-mation.    In  tlie  absence  of  any  further  proof  upon 


31]  JANUARY  TERM,  1908.  269 

• 

French  v.  Fidelity  &  Casualty  Co.  135  Wis.  259. 

the  subject,  we  are  not  prepared  to  say  that  the  insured  was 
obliged  to  treat  the  check  mark  as  a  negative  to  the  excep- 
tion, or  that  he  might  not  reasonably  have  considered  it  a 
waiver  of  the  statement  or  the  answer  thereto.  The  insured 
may  have  signed  a  written  application  which  was  the  basis 
of  these  warranties,  and  which  when  produced  may  aid  the 
court  in  the  proper  interpretation  of  this  contract  As  prcr 
sented  upon  this  record,  w^e  must  hold  that  an  ambiguity 
exists  with  respect  to  the  conclusion  to  be  drawn  from  the 
warranties  contained  in  tlie  policy  with  a  check  mark  in  the 
blank  space  after  the  statements,  and  that  it  is  a  question 
for  the  jury  to  determine  whether  the  check  marks  are  to  be 
treated  as  a  denial  of  any  exception  or  as  a  waiver  of  the 
statement  and  any  answer  thereto. 

"It  is  for  the  court  to  say  in  such  a  situation  whether  dif- 
ferent minds  may  reasonably  differ  as  to  what  was  in  faet 
intended,  and,  if  so,  for  the  jurv  to  say  where  the  truth  lies." 
Vila^  V,  Bundy,  106  Wis.  168,"  176,  81  K  W.  812. 

In  case  of  ambiguity  in  a  written  contract,  and  ambigu- 
ous words  or  terms  are  to  be  construed  by  extrinsic  evidence 
or  the  surrounding  circumstances,  then  the  question  is  one 
for  the  jury.  Ganson  v.  Madlgan,  15  Wis.  144;  Bedard  v. 
Bonville,  57  Wis.  270,  15  IST.  W.  185;  Beclcer  v.  Ilolm,  Si) 
Wis.  SQ,  61  X.  W.  307. 

It  is  urged  on  behalf  of  the  respondent  in  support  of  the 
judgment  that  it  does  not  appear  that  the  death  of  the  in- 
sured was  the  result  of  "bodily  injuries  sustained  through 
("xtemal,  violent,  and  accidental  means,  indep(»ndently  of  all 
other  causes."  The  proof  is  undisputed  tliat  the  insured  re- 
ceived the  accidental  injury  to  his  leg  causing  an  abrasion 
of  the  skin,  that  an  infection  started  at  this  place,  and  that 
lie  died  fifteen  days  later  from  erysipelas  or  blood  poisoning. 
The  contentioti  is  that  the  accidental  injury  of  itself  would 
not  have  resulted  fatallv,  but  that  death  was  due  to  an  in- 

dependent  intervening  cause,  namely,  the  germs  which  en- 
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lered  the  system  through  the  wound.    It  must  be  apparent^ 
however,  that  but  for  the  accidental  injury  there  would  have 
been  no  cause  for  infection ;  that  but  for  the  abrasion  the  dis- 
ease germs  could  not  have  entered  and  produced  the  fatal 
result.     The  woimd  produced  by  the  accident  was  therefore 
.the  proximate  and  sole  cause  of  death.     Cory  v.  Pr^erred 
Ace.  Ins.  Co.  127  Wis.  67, 106  K  W.  1055.     Counsel  for  re- 
spondent insists  that  the  words  "independently  of  all  other 
causes'^  do  not  mean  the  "sole  proximate  cause ;"  that  there 
was  an  independent  intervening  cause,  which  resulted   in 
the  death  of  the  insured,  and  therefore  the  defendant  is  not 
liable.    We  cannot  adopt  this  interpretation  of  the  language 
or  the  conclusion  sought  to  be  drawn  from  the  testimony. 
The  words  employed  in  this  policy  are  substantially  the  same 
as  found  in  Weidner  v.  Standard  L.  &.  A.  Ins.  Co.  130  Wis. 
10,  110  N.  W.  246.    In  that  case  the  insured  was  assaulted 
by  a  third  person,  causing  the  injury,  through  which  bac- 
teria entered,   causing  death  from  blood  poisoning.      The 
question  there  raised  and  decided  was  whether  or  not  the 
assault  was  for  the  sole  purpose  of  robbery  within  the  terms 
of  the  policy,  and  this  was  held  to  be  a  question  for  the 
jury  to  determine.     It  was  assumed  in  that  case  that,    if 
death  resulted  from  the  assault  in  the  manner  indicated,  the 
insurance  company  was  liable.     There  could  have  been  no 
recovery  if,  as  contended  here,  the  entry  of  bacteria  into  the 
system  through  tlie  wound  must  be  considered  an  independ- 
ent cause.     Hall  v.  American  M.  Ace.  Asso.  86  Wis.  518, 
67  N.  W.  366,  construes  a  policy  which  contains  substan- 
tially the  same  languaga     The  court  there  sustained   the 
finding  of  the  jury  that  the  injury  was  the  sole  cause  of 
death,  construing  it  to  mean  that  the  injury  was  the  sole  and 
proximate  cause  of  the  apoplexy  which  intervened  and  which 
was  the  immediate  cause  of  death.     The  intervening  cause 
which   follows   as  a  natural,  though  not  necessary,   conse- 
quence of  accidental  injury  cannot^  therefore,  be  considered 
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an  independent  cause  producing  death  under  the  terms  of 
this  policy.  We  think  the  language  here  used  can  have  no 
more  extensive  meaning  than  the  words  "sole  and  proxi- 
mate," which  have  so  recently  been  interpreted  by  this 
court  in  the  Cary  Case.  The  view  here  expressed  seems  to 
be  the  more  reasonable  construction  of  this  provision  of  the 
policy,  and  is  fully  supported  by  the  authorities  which 
follow. 

Blood  poisoning  resulting  from  an  abrasion  of  the  skin  on 
the  toe  by  a  new  shoe  causing  the  death  of  the  insured  was 
attributable  to  bodily  injury  effected  by  external,  violent,  and 
accidental  means  alone  within  the  meaning  of  an  accident 
policy.  Western  C.  T.  Asso.  v.  Smith,  85  Fed.  401,  29  C.  C. 
A.  223.  Pneumonia  caused  by  taking  cold  while  confined 
to  bed  ajs  a  result  of  an  accident,  when  this  would  not  have 
occurred  had  the  person  been  in  a  normal  state  of  health,  was 
regarded  as  an  accident.  Isitt  v.  Radlumy  P.  Assur.  Co, 
L.  R  22  Q.  B.  Div.  504.  The  sting  of  an  insect  is  the  proxi- 
mate cause  of  death  resulting  from  blood  poisoning  caused 
by  the  sting.  Omherg  v.  U.  S.  Mut.  Ace,  Asso.  101  Ky.  303, 
40  S.  W.  909.  It  was  there  held  that  the  deatli  was  caused 
through  "external,  violent,  and  accidental  means,''  and  not 
as  a  result  of  poison  "in  any  form  or  manner"  or  of  "con- 
tact with  poisonous  substances."  Delaney  v.  Modem  Ace. 
Clvh,  121  Iowa,  628,  97  N.  W.  91,  holds  that  where  death 
results  from  disease  which  follows  as  a  natural,  though  not 
necessary,  consequence  of  a  physical  injury  which  is  acci- 
dental, it  is  deemed  a  proximate  cause  of  tlie  injury  and  not 
of  the  disease,  and  within  the  requirements  of  a  policy  tliat 
death  must  result  solely  from  accidental  injury.  Carroll  v, 
FidelUy  &  C.  Co.  137  Fed.  1012,  is  directly  in  point.  The 
policy  sued  on  insured  "against  disability  or  death  resulting, 
directly  and  independently  of  all  other  causes,  from  bodily 
'mjuries  sustained  through  external,  violent,  and  accidental 
means."     The  insured  engaged  in  an  altercation  with  an- 
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other  party  and  struck  him  in  the  mouth,  causing  an  abra- 
sion on  his  hand.  Blood  poisoning  set  in,  caused  by  microbes 
in  the  mouth  of  the  person  receiving  the  blow.  The  arm  of 
the  insured  was  amputated  and  death  ensued.  A  recovery 
was  sustained.  See,  alsoj  Mardorf  v.  Ace,  Ins.  Co.  [1903] 
1  K.  B.  584. 

We  must  hold,  therefore,  that  where  death  results  from 
disease  which  follows  as  a  natural,  though  not  the  necessary, 
consequence  of  an  accidental  physical  injury,  it  is  within 
the  terms  of  the  accident  policy,  the  death  being  deemed 
the  proximate  result  of  the  injury  and  not  of  the  disease  as 
an  independent  cause. 

The  trial  court  held  that  there  was  a  breach  of  the  war- 
ranties above  referred  to  upon  the  ground  that  the  proof  con- 
clusively  established   that   the   insured   was   afflicted  with 
bronchitis  at  the  time  the  policy  was  accepted.     As  already 
stated,  the  testimony  on  this  subject  was  admissible  under 
the  averments  of  the  answer  with  respect  to  statements  P  and 
Q,  and  an  amendment  of  the  pleading  is  permissible  to  set 
up  a  breach  of  S.     Statement  S  is  claimed  to  be  a  denial  by 
the  insured  that  he  had  had  or  was  then  suffering  from  bron- 
chitis and  other  diseases  there  mentioned.     It  becomes  nec- 
essary, therefore,  at  this  time  to  state  the  conclusion  we  have 
reached  with  respect  to  the  terms  employed  in  the  statements 
mentioned  if  thev  shall  be  found  to  constitute  warranties.  If 
the  jury  determines  that  the  exceptions  to  these  statements 
were  negatived  by  the  insured,  then  P  warrants  that  he  never 
had  any  bodily  infirmity,  Q  that  he  was  in  a  sound  condi- 
tion ])hysically,  and  S  that  he  never  had  bronchitis.     There 
are  other  representations  in  each  of  these  statements,  but  it 
is  not  necessarv  to  mention  them  as  their  truthfulness  is  not 
challenged.     It  is  important  here  to  determine  the  proper 
meaning  to  be  given  to  the  words  mentioned  when  construed 
as  warranties  in  an  accident  insurance  policy.     It  must  Ixi 
presumed  that  the  parties  intended  that  the  words  should  be 
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understood  in  their  ordinary  sense  when  used  in  common 
speech. 

Bodily  infirmity  means  a  settled  disease,  an  ailment  that 
would  probably  result  to  some  degree  in  the  general  impair- 
ment of  physical  health  and  vigor.  It  could  not  have  been 
understood  by  the  parties  that  by  this  statement  the  insured 
intended  to  warrant  that  during  the  sixty-five  years  of  his 
life  he  had  never  suffered  from  any  of  the  ills  that  human 
flesh  is  heir  to.  Temporary  ailments  from  which  there  has 
been  a  full  recovery  and  which  leave  no  perceptible  effect 
cannot  reasonably  bo  included  in  this  term.  Bodily  in- 
firmity, as  used  in  an  accident  policy  exempting  the  insurer 
from  liability,  only  includes  an  ailment  or  disorder  of  a 
somewhat  established  or  settled  character,  and  not  merely  a 
temporary  disorder  arising  from  a  sudden  and  unexpected 
derangement  of  the  system.  Meyer  v.  Fidelity  &  Cos.  Co. 
96  Iowa,  378,  65  F.  W,  328 ;  Manufacturers*  Ace.  Ind.  Co. 
V.  Dorgan,  58  Fed.  945,  7  C.  C.  A.  581. 

A  sound  condition  physically  signifies  an  absence  of  bodily 
infirmity,  and  what  has  already  been  said  applies  to  this 
statement.  This  term  has  been  construed  by  this  court  in 
Boyle  V.  N.  W.  Mut.  B.  Asso.  95  Wis.  312,  70  K  W.  351. 
It  is  there  said: 

"  ^Sound  health,*  as  used  with  reference  to  an  application 
for  life  insurance,  has  been  defined  to  mean  a  state  of  health 
free  from  any  disease  or  ailment  that  affects  the  general 
soundness  and  healthfulness  of  the  system  seriously.  The 
word  'serious*  is  not  generally  used  to  signify  danfi^orous, 
but  rather  to  defiine  a  grave,  important,  or  weighty  trouble.'^ 

A  sound  condition  physically  means  the  same  as  sound 
health,  which  does  not  mean  perfect  health. 

"A  mere  temporary  indisposition  or  ailment  would  not 
ordinarily  be  regarded   as   rendering   the   health   unsound 
within  the  meaning  of  these  words  when  used  in  an  insur- 
ance contract    Speaking  generally,  they  mean  the  absence  of 
Vol.  135  — 18 
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any  vice  in  the  constitution,  and  of  any  disease  of  a  serious 
nature,  that  have  a  direct  tendency  to  shorten  life ;  the  ab- 
sence of  a  condition  of  health  that  is  commonly  regarded  as 
disease,  in  contradistinction  to  a  temporary  ailment  or  indis- 
position." Packard  v.  Met.  L.  Ins.  Co.  72  K  H.  1,  64  Atl. 
287. 

Other  decisions  to  the  same  effect  are  Brown  v.  Met.  L 
Ins.  Co.  65  Mich.  306,  32  K  W.  610 ;  Manhattan  L.  Ii\s. 
Co.  V.  Carder,  82  Fed.  986 ;  Plurnh  v.  Penn  Mut  L.  Ins. 
Co.  108  Mich.  94,  65  K  W.  611 ;  Dietz  v.  Met  L.  Ins.  Co. 
168  Pa.  St.  504,  32  Atl.  119.  Whether  the  insured  was  in 
a  sound  condition  physically  would  depend  upon  the  cir- 
cumstances of  each  case,  and  would  be  a  question  for  the 
jury  to  determine  upon  the  evidence.  Packard  v.  Met.  L. 
Ins.  Co.  72  N.  H.  1,  54  Atl.  287 ;  Met.  L.  Ins.  Co.  v.  Howie, 
68  Ohio  St  614,  68  K  E.  4;  ConneU  v.  Met  L.  Ins.  Co.  16 
Pa.  Super.  Ct.  520. 

In  the  leading  case  of  Barnes  v.  Fidelity  Mut.  L.  Asso. 
191  Pa.  St.  618,  43  Atl.  341,  it  is  said  in  substance  that 
good  health  does  not  mean  absolute  perfection,  but  is  com- 
parative, and,  if  the  insured  enjoys  such  health  and  strength 
as  to  justify  the  reasonable  belief  that  he  is  free  from  de- 
rangement of  organic  functions  or  free  from  symptoms  cal- 
culated to  cause  a  reasonable  apprehension  of  such  derange- 
ment, and  to  ordinary  observation  and  outward  appearance 
his  health  is  reasonably  such  that  might  with  ordinary 
safety  be  insured  and  upon  ordinary  terms,  the  requirement 
of  good  health  is  satisfied.  In  that  case  it  appeared  that  at 
the  time  of  the  payment  of  the  premium  the  insured  was  in 
bed  with  a  cold  which  developed  into  pneumonia,  causing 
his  death  two  days  later.  The  court  held  that  under  these 
circumstances  the  question  as  to  whether  or  not  insured  was 
in  good  health  was  for  the  determination  of  the  jury. 

The  terras  employed  in  statement  S  must  be  construed 
under  the  rules  already  stated.    The  warranty,  if  it  be  such. 
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that  the  insured  had  not  had  and  was  not  then  suffering  from 
bronchitis  must  be  given  a  reasonable  interpretation  in  ar- 
riving at  the  intention  of  the  parties.     The  order  for  non- 
suit was  based  upon  the  conclusion  of  the  court  from  the  evi- 
dence that  the  insured  had  had  bronchitis  at  some  time  in 
his  life.    We  cannot  agree  with  the  view  of  the  learned  cir- 
cuit judge  that  the  proof  established  beyond  controversy  that 
the  insured  had  ever  had  chronic  bronchitis,  or  that  if  he 
had  been  so  afflicted  by  the  disease  in  an  acute  form  the  pol- 
icy was  necessarily  avoided.     The  object  of  the  parties  was 
to  insure  against  disability  or  death  from  accidental  injury. 
The  present  physical  condition  of  the  insured  as  affected  by 
previous  diseases  was  a  natural  subject  of  inquiry  as  bear- 
ing upon  the  character  of  the  risk  and  as  tending  to  increase 
Hability  to  accidents  or  of  serious  results  from  accidents. 
The  information  was  doubtless  sought  and  furnished  with 
that  purpose  in  the  minds  of  both  parties.    Bronchitis,  as  a 
medical  term,  is  defined  by  Webster  as  "inflammation,  acute 
or  chronic,  of  the  bronchial  tubes  or  any  part  of  them."     If 
the  term  is  given  its  broadest  significance,  bronchitis  would 
include  every  hard  cold  that  affects  the  bronchial  tubes  or 
any  part  of  them.    We  cannot  assume  that  it  was  the  inten- 
tion of  the  parties  to  use  this  term  in  its  broadest  sense,  as 
it  would  lead  to  results  which  are  unreasonable  if  not  ab- 
surd.   Such  a  construction  should  not  be  adopted  unless  en- 
forced by  the  words  employed.     Cady  v.  Fidelity  &  C.  Co. 
134  Wis.  322,  113  N.  W.  967.    We  conclude  that  the  word 
*1}ronchiti8,"  as  found  in  this  policy,  was  used  in  its  lim- 
ited sense  as  meaning  a  chronic  disease  which  would  not 
readily  yield  to  treatment  and  which  tended  to  impair  tlie 
health  and  strength  of  the  insured ;  that  it  did  not  include  an 
acute  attack  from  which  he  had  fully  recovered  at  the  time 
the  policy  waa  accepted. 

As  already  intimated,  we  do  not  think  the  proof  showed 
conclusively  that  the  insured  ever  suffered   from   chronio 
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bronchitis.     The  testimony  hearing  on  this  subject  is  re- 
ferred to  in  the  statement  of  factsl     The  testimony  of  the 
attending  physician  left  it  somewhat  uncertain  whether  the 
disease  had  become  so  pronounced  and  settled  as  to  penna- 
nently  affect  the  health  at  the  time  the  policy  was  accepted. 
Two  other  witnesses  intimately  acquainted  with  the  insured, 
and  who  saw  him  almost  daily  for  months  before  and  after 
that  date,  had  never  heard  of  his  having  bronchitis^  and  tes- 
tified, in  substance,  that  he  attended  regularly  to  his  work 
and  that  his  general  health  was  good.    It  is  presumed  that  if 
the  disease  had  become  settled  so  as  to  impair  the  strength 
and  health  of  the  insured  it  would  have  been  perceptible  to 
ordinary  observation.    The  testimony  given  by  the  attending 
physician  would  doubtless  have  been  excluded  if  seasonable 
objection  had  been  made.    Boyle  v.  N.  W.  Mut,  B.  Asso.  95 
Wis.  312,  70  N.  W.  351 ;  Green  v.  Nebagamain,  113  Wis. 
508,  89  N.  W.  520.    As  it  was  received  on  the  trial  without 
objection  it  was  entitled  to  full  consideration,  but  should 
not  have  been  accepted  as  conclusively  establishing  the  ex- 
istence of  the  disease.     The  question  should  have  been  sub- 
mitted to  the  jury  upon  all  the  testimony  on  the  subject. 
Moulor  V.  Ins.  Co.  101  U.  S.  708.    The  case  cited  is  strongly 
in  point.     There  the  attending  physician  testified  that  the 
insured  had  been  afflicted  with  scrofula  and  chronic  asthma 
before  the  policy  was  issued,  thereby  falsifying  statements 
in  the  application  for  insurance.     There  was,  however,  in 
evidence  the  statements  of  two  medical  examiners  who  at- 
tended the  application,  representing  the  insured  was  in  per- 
fect health  and  as  never  having  any  constitutional  disease, 
and  it  was  held  that  the  case  should  have  been  submitted  to 
the  jury  on  all  ihe  evidence. 

Counsel  for  respondent  contends  that  the  action  was  pre- 
maturely commenced.  The  policy  provides  that  immediate 
written  notice  must  be  given  to  the  company  of  any  acci- 
dent and  injury  for  which  a  claim  is  to  be  made,  that  affirm- 
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ative  proof  of  death  must  be  furnished  within  two  months 
thereafter,  and  that  legal  proceedings  for  recovery  there- 
under may  not  be  brought  before  the  expiry  of  three  months 
frcmi  date  of  filing  proofs  at  company's  home  office,  nor 
brought  at  all  unless  begun  within  six  months  from  the  time 
of  death.  Immediate  written  notice  was  furnished,  as  re- 
quired, which  was  received  at  the  company's  home  office 
March  8th.  An  autopsy  on  the  body  had  already  been  held 
at  the  instance  of  the  insurer,  and  the  fact  of  death  and  its 
cause  definitely  ascertained.  So  far  as  the  e^ddence  dis- 
closes, no  further  proof  was  demanded,  although  it  appears 
that  the  beneficiary  verified  a  proof  of  claim  April  19th, 
vhich  was  forwarded  to  the  company.  Both  proofs  of 
claim  were  retained  by  the  company,  but  the  answer  alleges 
that  the  last  was  not  furnished  within  two  months  from  the 
time  of  death,  an  objection  not  urged  upon  the  attention  of 
the  court.  But  treating  the  paper  forwarded  on  April  19th 
as  the  affirmative  proof  of  death,  the  respondent  contends 
that  the  action  could  not  be  brought  before  the  expiration 
of  three  months  from  that  date.  The  action  was  commenced 
on  July  18,  1905.  This  contention  cannot  be  sustained, 
for  the  reason  that,  after  tlie  proofs  of  loss  had  been  fur- 
nished the  company  and  by  it  retained,  it  denied  any  lia- 
bihty  under  this  policy.  Moreover,  we  are  not  prepared 
to  say  that  affirmative  proof  of  loss  was  not  furnished  at  an 
earlier  date.  A  policy  containing  substantially  the  samo 
provisions  was  under  consideration  upon  like  proof  in  Van 
Eman  v.  Fidelity  &  C.  Co.  201  Pa.  St.  537,  51  Atl.  177. 
It  was  there  held  that  affirmative  proof  of  death  required 
by  the  policy  to  be  furnished  the  company  is  given  whore 
the  company  is  notified  of  death  from  an  injury,  and  has  its 
surgeon  take  part  in  a  post-mortem  examination.  It  is  there 
said: 

"The  condition  does  not  provide  that  the  proof  is  to  l>e  in 
"biting,  nor  by  whom  it  is  to  be  furnished,  but  the  eviJoiice 
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is  that  such,  proof,  in  writing,  did  reach  the  company,  whicb 
acted  upon  it  by  having  its  own  surgeon  take  part  in  the 
post-^mortem  examination." 

Under  the  rule  of  that  case  affirmative  proof  was  season- 
ably furnished  and  the  action  was  commenced  more  than 
three  months  thereafter.   The  decision  of  this  point,  however, 
is  placed  upon  the  ground  that  the  denial  of  liability  was  a 
waiver  of  the  provision  as  to  the  time  of  bringing  the  action. 
Stipulations  in  policies  of  insurance  that  the  loss  should  be 
paid  within  a  specified  time  after  proofs  of  loss  are  furnished 
and  postponing  action  in  the  meantime  are  for  the  purpose 
of  enabling  the  insurer  before  paying  the  loss  to  make  a  full 
investigation  with  a  view  of  determining  his  liability  and  its 
extent  and  to  discharge  the  obligation,  if  any,  without  the 
costs  of  suit.    If  the  insurer  repudiates  any  obligation  under 
the  policy  there  can  be  no  reason  for  further  delay,  and  it 
cannot  be  prejudiced  by  an  immediate  action.     Hence  it  is 
held  both  on  reason  and  authority  that  a  denial  of  any  lia- 
bility on  a  policy  is  a  waiver  of  the  right  of  the  company  to 
have  the  stipulated  time  before  suit  is  begun,  and  that  the 
action  may  be  commenced  at  once.    Hand  v.  Nat.  L.  S.  Ins. 
Co.  57  Minn.  519,  59  K  -W.  538 ;  Merritt  v.  Cotton  States 
L.  Ins,  Co,  55  Ga.  103 ;  Whitten  v.  New  Eng.  L.  S.  Ins.  Co. 
165  Mass.  343,  43  N.  E.  121 ;  Tex.  Mut.  L.  Ins.  Co.  v.  R.  A. 
Brown  &  Co.  2  Posey  (Tex.)  TJnrep.  Cas.  160;  Columbus 
Mut.  L.  Asso.  V.  Plummer,  86  111.  App.  446 ;  TJ.  8.  Cas.  Co. 
V.  Hanson,  20  Colo.  App.  393,  79  Pac.  176 ;  Binder  v.  Nat. 
M.  Ace.  Asso.  127  Iowa,  25,  102  N.  W.  190.    On  the  record 
here  presented  we  conclude  that  the  learned  circuit  court 
erred  in  granting  the  nonsuit. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 
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A.  B.  XUUI.MAN  Company,  Respondent,  vs.  Oatx,  Ap- 
pellant. 

March  1^— March  SI,  1908. 

Ouaranty:  Acceptance:  Notice. 

In  an  action  upon  the  following  written  guaranty:  "I  roQuest 
that  should  C,  ag't,  .  .  .  order  goods  from  you  at  any  time 
after  date  of  this  letter  of  credit  until  further  notice,  that  you 
ship  the  same  to  order  of  said  agent,  and  I  hereby  guarantee 
payment  for  the  same  within  twenty  days  after  the  arriral  of 
goods  at  destination/'  held,  that  the  letter  constituted  an  offer 
merely,  which  did  not  become  a  contract  until  accepted  and 
notice  of  acceptance  given  to  the  guarantor. 

Appeal  from  a  judgment  of  the  ditmit  court  for  St  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Reversed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
E.  B.  Kinney  and  W.  F.  McNally. 

A.  J.  Kirmey,  for  the  respondeut. 

WiNSLOW,  C,  J.  This  is  an  action  upon  a  written  guar- 
anty. There  is  no  bill  of  exceptions.  The  case  was  tried  by 
the  court  and  findings  made  to  the  effect:  That  on  June  &, 
1906,  the  plaintid  company  made  a  written  contract  with 
one  Leon  H.  Cave,  by  which  said  Cave  agreed  to  canvass  cer- 
tain territory  for  the  sale  of  certain  publications  to  be  ordered 
by  him.  from  the  plaintiff  company  and  paid  for  by  him 
within  thirty  days  from  the  date  of  shipment,  and  that  on 
July  7,  1906,  the  defendant  executed  and  delivered  to  the 
plaintiff  a  written  instrument  or  letter,  of  which  the  ma- 
terial part  was  as  follows: 

"I  request  that  should  Mr.  Leon  H.  Cave,  aff  t,  •..  or- 
der goods  from  you  at  any  time  after  date  of  this  letter  of 
credit  until  further  notice,  that  you  ship  same  to  order  of 
said  agent,  and  I  hereby  guarantee  payment  for  the  same 
Avithin  twenty  days  after  the  arrival  of  the  goods  at  destina- 
tion." 
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That  said  Leon  E.  Cave  subsequently  and  a1x>ut  the  last 
of  July,  1906,  ordered  and  received  from  plaintiff  goods  to 
the  amount  of  $163.98,  which  have  never  been  paid  for  or 
returned,  except  that  the  sum  of  $5  was  paid,  whereby  the 
defendant  became  liable  to  the  plaintiff  in  the  sum  of 
$158.98.  Judgment  was  rendered  for  this  sum  and  the  de- 
fendant appeals. 

It  is  plain  that  this  judgment  was  erroneous.  The  writr 
ing  sued  on  was  simply  a  letter  of  credit  and  constituted  an 
offer  merely  on  the  part  of  the  defendant^  which  would  not 
become  a  contract  until  accepted  and  notice  of  acceptance 
given  to  the  guarantor.  This  has  been  so  recently  held  by 
this  court  that  no  extended  discussion  of  the  principle  is 
either  desirable  or  necessary.  Miami  Co.  Nat.  BanJc  v. 
Goldberg,  133  Wis.  175,  113  K  W.  391.  See,  also,  N^ew 
Heme  8.  M.  Co.  v.  Simon,  104:  Wis.  120,  80  N.  W.  71. 
No  acceptance  or  notice  of  acceptance  was  found  by  the 
court;  hence  no  completed  contract  of  guaranty  was  made 
and  no  liability  incurred. 

By  the  Court, — ^Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendant. 


WnxiAMS,   Respondent^   vs.   Foss-Ahmstbono  Habdt^abs 

Company,  Appellant. 

March  12— March  SI,  1908. 

Evidence:  Sufllciency:  Landlord  and  tenant:  Holding  over:  Increased 

rent:  Acquiescence  hy  silence. 

1.  In  an  action  to  recover  rent  a  witness  testified  that  he  notified 
the  lessee  that  double  rent  would  be  charged  in  case  he  held 
over  after  the  expiration  of  the  lease,  and  that  the  lessee  said 
nothing  evincing  dissent  from  the  terms  prescribed.  Held. 
that  the  fact  that  the  witness  stated  he  did  not  remember  what 
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was  said  by  the  lessee  In  reply  did  not  render  contrary  to  the 
evidence  a  verdict  for  the  lessor,  on  the  theory  that  the  lessee 
consented  to  the  terms  by  silence. 
1  Where,  before  the  expiration  of  a  tenancy  for  a  year  under  a 
written  lease,  the  lessor  notifies  the  lessee  that  if  he  holds  over 
after  the  term  a  specified  additional  rate  of  rent  will  be  charged 
for  a  new  term  of  one  year,  and  the  ofCer  to  allow  a  holding 
over  on  such  terms  is  not  withdrawn,  and  such  holding  over 
occurs  without  dissent  from  the  ofCer  at  or  before  the  com- 
mencement thereof,  a  new  contract  thereby  arises  correspond- 
ing to  the  old  one  except  as  to  an  increase  of  the  rate  of  rent 
in  accordance  with  the  notice. 

Appeal  from  a  judgment  of  the  circuit  court  for  St. 
Croix  county:  E.  W.  Helms,  Circuit  Judge.     Affirmed, 

Action  to  recover  $150  alleged  to  be  due  for  rent  of  cer- 
tain real  estate  in  the  city  of  Hudson,  Wisconsin. 

The  cause  was  tried  without  a  jury  and  the  issues  raised 
by  the  pleadings  sufficiently  appear  from  the  following  brief 
summary  of  the  findings:  September  15,  1905,  plaintiiF,  be- 
ing then  the  owner  of  certain  real  estate  described  in  the 
complaint,  entered  into  a  written  agreement  whereby  she 
agreed  to  lease  such  real  estate  to  defendant  for  the  term 
of  one  year  for  the  sum  of  $300  payable  in  advance. 
Some  time  during  the  month  of  February  or  March  succeed- 
ing and  again  in  June  or  July,  plaintiff  notified  defendant 
that  in  case  of  the  latter  desiring  to  occupy  the  premisos 
after  the  expiration  of  the  lease  it  would  be  required  to  pay 
double  the  amount  of  rent  formerly  paid.  At  neither  tinio 
did  defendant  manifest  any  dissent  to  the  new  condition.  It 
continued  to  occupy  the  premises  after  the  expiration  of  tho 
lease.  October  13,  1906,  it  attempted  to  turn  over  po.^.^os- 
sion  to  plaintiff  by  delivering  the  key  of  the  premises  to  lior, 
which  she  refused  to  receive.  September  19,  1906,  plaintiff 
demanded  the  rental  due  for  the  quarter  and  thereby  electod 
to  renew  the  lease  for  one  year  from  September  15,  1000, 
upon  the  terms  of  the  written  lease  as  modified  by  her  notifi- 
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cation  that  the  rent  would  be  doubled  after  the  first  year. 
No  part  of  the  rent  for  the  quarter  succeeding  September  15, 
1906,  bas  been  paid  and  there  is  now  due  and  payable  the 
sum  of  $150.  Upon  such  facts  the  court  found  as  a  con- 
clusion of  law  thatj  by  defendant  occupying  the  premises 
after  the  15th  day  of  September,  1906,  upon  the  election  of 
plaintiff,  the  former  became  the  tenant  of  the  latter  for  the 
term  of  one  year  from  September  15,  1906,  at  a  yearly 
rental  of  $600  per  annum,  payable  quarterly  in  advanca 
The  court  thereupon  rendered  judgment  in  plaintiff's  favor 
for  $150,  and  from  the  judgment  so  rendered  defendant  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  John  E.  Foley  and 
F.  M.  White,  and  oral  argument  by  Mr.  White, 

For  the  respondent  there  was  a  brief  by  Albert  Anderson 
and  John  L.  Gleason,  and  oral  argument  by  Mr.  Oleason. 

Marshall,  J.  The  first  question  suggested  for  consider- 
ation has  reference  to  whether  error  was  committed  in  the 
reception  of  evidence.  That  turns  on  whether  the  proposi- 
tion of  law  hereafter  stated  was  rightly  decided  in  respond- 
ent's favor. 

It  is  claimed  that  the  finding  of  fact  as  to  notice  to  the 
tenant  that  if  it  occupied  the  leased  premises  after  the  one- 
year  term  provided  for  in  the  written  lease  double  rent 
would  be  charged  for  a  new  term  of  one  year,  and  silence  on 
its  part  as  to  whether  it  would  submit  to  such  terms  not- 
withstanding it  did  continue  to  hold  the  premises  after  the 
first  year  expired,  is  contrary  to  the  evidence.  As  we  read 
the  record  such  claim  cannot  be  sustained.  We  find  con- 
siderable evidence  supporting  the  finding.  It  is  unneces- 
sary to  refer  thereto  in  detail.  Counsel  puts  much  stress 
on  the  testimony  of  the  witness  who  gave  evidence  of  having 
notified  appellant  that  double  rent  would  be  charged  in  case 
it  should  desire  to  and  remain  in  the  occupancy  of  the  prem- 
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ises  after  the  expiration  of  the  term  and  such  witness  stated 
that  he  could  not  remember  what  was  said  in  reply.  But 
we  fijid  the  witness  testified  right  in  connection  therewith, 
very  positively,  that  the  person  to  whom  the  notification  was 
given  did  not  say  anything  evincing  dissent  from  the  terms 
prescribed. 

There  is  left  for  solution  as  matter  of  law  this  proposition : 
If  before  the  expiration  of  a  tenancy  for  a  year  under  a 
written  lease  the  landlord  notifies  the  tenant  that  if  he  holds 
over  after  the  term  a  specified  additional  rate  of  rent  will 
be  charged  for  a  new  term  of  one  year,  and  the  offer  to  al- 
low a  holding  over  on  such  terms  is  not  withdrawn  and  such 
holding  over  occurs  without  dissent  from  the  offer  at  or  be- 
fore the  commencement  thereof,  does  a  new  contract  thereby 
arise  corresponding  to  the  old  one  except  as  to  an  increase 
of  the  rate  of  rent  in  accordance  with  the  notice  ? 

The  trial  court  decided  the  stated  proposition  in  the  af- 
firmative. Appellant's  counsel  maintains  the  negative.  Sev- 
eral suggestions  are  made  arid  authorities  cited  in  support 
of  such  negative  which  do  not  need  to  be  more  than  men- 
tioned, as  they  are  outside  the  precise  question  at  issue. 

The  case  does  not  involve  a  notification  that  a  specified  in- 
creased rate  of  rent  will  be  charged  for  a  hold-over  period 
not  made  till  after  such  period  commences.  It  does  not  in- 
volve such  a  notification  made  before  the  commencement  of 
the  hold-over  term  and  such  commencement  under  protest, 
evincing  nonassent  to  the  new  condition.  It  does  not  in- 
volve the  making  of  a  verbal  lease  for  a  year  to  commence  in 
the  future,  since  the  new  contract,  if  one  were  made,  was 
not  completed  till  acceptance  of  the  offer  to  allow  a  holding 
over  under  prescribed  new  conditions,  which  did  not  occur 
till  the  new  term  was  entered  upon.  Keither  does  the  case 
involve  any  question  as  to  changing  a  written  contract  by 
parol,  but  only  that  of  making  a  contract  partly  in  writing 
and  partly  by  parol  for  a  new  lease  for  one  year. 
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Eliminating  all  of  the  matters  which  are  immaterial  as 
aforesaid  and  coming  to  the  precise  matter  for  decision  we 
find  that  the  question  is  a  very  simple  one,  in.  respect  to 
which  there  is  substantially  no  conflict  in  the  authorities 
under  statutory  conditions  like  ours. 

In  Appleton  W.  W.  Co.  v.  Appleton,  132  Wis.  563,  113 
N.  W.  44,  this  court  expressly  recognized  the  distinction  be- 
tween a  notification  changing  the  terms  of  a  lease  during  a 
hold-over  period  and  one  given  before  the  oomntiencement  of 
such  period,  in  these  words : 

"The  landlord  could  not,  after  having  elected  to  treat  the 
tenant  as  holding  over,  and  by  mere  notice  that  he  would  ex- 
act a  different  rental  given  without  reference  to  the  expira- 
tion of  the  lease  year,  impose  a  higher  rental  upon  the  lessee, 
or  change  in  any  manner  the  contract  of  the  lessee  who 
merely  continued  to  occupy  for  the  remainder  of  the  tenuj 
as  was  his  right  at  the  time  of  *such  notice  under  existing 
contract  relations.  There  are  cases  holding  that  by  notice 
given  before  or  at  the  expiration  of  the  term,  to  the  effect 
that  the  lessee,  if  he  continue  in  possession  after  the  expira- 
tion of  such  term,  will  be  charged  a  higher  rent,  naming  the 
sum,  and  silent  acquiescence  and  continuance  in  possession 
by  the  defendant,  a  new  lease  is  created  on  the  terms  of  such 
notice.  2  Tavlor,  Landl.  &  T.  (8th  ed.)  §  525,  and  cases; 
Wood,  Landl.*'&  T.  sec.  13." 

The  authorities  in  line  with  those  thus  referred  to  are 
very  numerous.  The  following  are  but  a  few  of  them :  Ams- 
den  V.  Floyd  &  B.  60  Vt  386,  15  Atl.  332.;  Reithman  v. 
Brandenburg,  7  Colo.  480,  4  Pac.  788;  Higginsv.  Halligcun, 
46  111.  173 ;  Griffin  v.  Knisely,  75  111.  411 ;  III,  Cent  R.  Co, 
V,  Thompson,  116  111.  159,  5  ?^.  E.  117 ;  Galloway  v.  Kerhy, 
9  111.  App.  501;  Directors  Theological  Sem.  v.  Chica/jo  F. 
Co.  94  111.  App.  492;  Hoff  v.  Baum,  21  Cal.  120;  Brinhley 
V.  Walcott,  10  Heisk.  22 ;  Despard  v.  Walbridge,  15  N.  Y. 
374;  Hunt  v.  Bailey,  39  Mo.  257;  Gardner  v.  Board  of 
Co.  Comm'rs,  2l  Minn.  33;  Moore  v.  Barter,  67  Ohio  St. 
250,  65  K  E.  883. 
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In  Moore  v.  Harter,  supra,  the  conclusion  of  the  court 
was  thus  decisively  stated : 

^liy  before  the  beginning  of  another  year,  the  landlord 
notifies  the  tenant  that  the  rent  will  be  increased  and  the 
latter  nevertheless  holds  over  into  another  year,  to  that  ex- 
tent the  original  lease  will  not  apply,  but  it  will  be  applicable 
in  all  other  respects.  The  reason  of  this  is  that  the  tenant 
must  be  presumed  to  have  assented  to  the  change.  The  au- 
thorities are  numerous  and  conclusive  on  this  point" 

That  states  the  rule  as  we  understand  it  as  regards  the 
precise  situation  presented  here. 

The  foUomng  further  quotations  from  judicial  sayings 
show  that  the  rule  above  stated  is  regarded  as  elementary : 

"Here"  was  "a  direct  proposition  from  the  owner  of  the 
reversion  to  the  tenant  in  possession  for  a  renewal  of  his 
lease,  and  this  proposition  is  met  by  continued  occupation 
without  other  reply.  This,  I  think,  laid  the  foundation  for 
an  implied  contract.  It  was  in  law,  a  virtual  assent  to  the 
tenns  prescribed  in  the  notice."  Despard  v.  Walbrid^e, 
supra. 

"He  not  objecting"  to  the  notice  "but"  continuing  "in 
the  possession,  no  argument  or  authority  is  needed  to  show 
the  extent  of  his  liabilitv  under  such  circumstances.  The 
inference  is  irresistible  that  he  was  content  to  hold  at  tlie 
increased  rent,  and  his  assent  thereto  will  be  implied."  Iliy- 
gins  V.  Halligan,  supra. 

"His  silence  on  the  subject  is  tantamount  to  his  saying, 
I  \vill  continue  in  on  the  terms  of  your  proposal."  Eoherts 
V.  Hayicard,  3  Carr.  &  P.  432. 

By  the  Court. — ^The  judgment  is  affirmed. 
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Jones,  Appellant,  vs.  Tobin  and  another,  Kespondents. 

March  IS— March  31,  1908. 

Highway:  Obstruction:  Summary  removoL 

In  an  action  of  trespass  against  a  highway  superintendent  and 
town  supenrisor  for  removing  a  fence  built  so  as  to  invade  the 
highway,  the  evidence  is  held  to  justify  the  finding  of  the  Jury 
that  it  constituted  an  obstruction  within  the  meaning  of 
sec.  1326,  Stats.  (1898),  authorizing  Its  summary  removal. 

Appeal,  from  a  judgment  of  the  circuit  court  for  St  Croix 
county:  E.  W.  Helms,  Circuit  Judge.     Affirmed. 

Action  of  trespass  qtiare  clausum.  Defense  on  the  ground 
that  defendant  Tobin  was  superintendent  of  highways  and 
that  the  only  act  done  was  the  removal,  with  the  assistance 
of  defendant  Simon,  who  was  a  town  supervisor,  of  a  fence 
maintained  by  plaintiff,  which  constituted  an  obstruction  of 
the  highway.  By  special  verdict  the  jury  found  (1)  that 
plaintiff's  fence  constituted  an  obstruction  of  said  highway ; 

(2)  that  plaintiff  did  not  place  said  fence  wilfully;  and 

(3)  that  he  did  maintain  the  fence  wilfully  after  notifica- 
tion by  the  town  oflScers  that  it  was  in  the  highway.  The 
plaintiff  moved  to  reverse  the  answer  to  the  first  question  and 
for  judgment;  also  to  reverse  the  answer  to  the  third  ques- 
tion ;  and,  in  the  alternative,  moved  to  set  aside  the  verdict 
and  grant  a  new  trial,  which  motions  were  denied  and  judg- 
ment rendered  for  defendants,  from  which  the  plaintiff  ap- 
peals. 

A.  J.  Kinney,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Baker  &  Hcuven, 
and  oral  argument  by  Spencer  Haven, 

Dodge,  J.  Tliere  was  evidence  tending  to  prove  that  the 
highway  in  question,  forming  the  northern  boundary  line 
of  plaintiff's  land,  was  laid  out  four  rods  wide  on  a  section 
line;  that  for  a  number  of  years  it  was  unfenoed,  but  was 
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worked  and  traveled,  and  that  the  working  consisted  of  grad- 
ing up  approximately  twenty  feet  in  width  near  the  center  of 
the  highway ;  that  plaintiff  built  his  fence  so  as  to  invade  one 
half  of  the  highway,  some  parts  of  it  extending  nearly  nine 
feet  north  of  the  section  line ;  that  the  fence  when  built  in- 
vaded the  grade  which  had  been  made  by  the  town  and  in- 
vaded the  course  of  the  traveled  track;  that  thereafter  the 
traveled  track  necessarily  deviated  to  the  north  side  of  the 
fence  and  to  distances  ranging  from  three  to  thirteen  feet 
therefrom;  that  at  places  there  existed,  north  of  the  grade 
and  the  traveled  track,  a  bank  or  ridge  narrowing  the 
space  over  which  it  was  feasible  to  drive  vehicles.  From  this 
evidence,  notwithstanding  that  there  was  no  proof  of  actual 
disturbance  of  any  vehicle  in  traveling,  we  are  satisfied  the 
jury  were  justified  in  their  finding  that  the  fence  constituted 
an  obstruction  of  the  highway.  It  is  the  settled  law  of  this 
state  that  a  structure  within  the  limits  of  the  highway  which 
impedes  or  seriously  inconveniences  travel  thereon  consti- 
tutes an  "obstruction"  within  the  meaning  of  sec.  1320, 
Stats.  (1808),  authorizing  its  summary  removal.  Iluhbell 
V.  Goodrich,  37  Wis.  84;  State  v.  Leaver,  62  Wis.  387,  22 
X.  W.  576;  State  v.  Pomeroy,  73  Wis.  6G4,  41  K  W.  726; 
BaHlett  v.  Beardmore,  77  Wis.  356,  46  X.  W.  494;  Konhtl 
V.  Pella,  122  Wis.  143,  99  N.  W.  453.  The  jury's  finding 
was  based  upon  a  correct  statement  of  tliis  definition.  This 
factj  so  found  by  the  jury  upon  sufficient  evidence,  justified 
the  defendants  in  entering  upon  the  highway  and  removing 
tie  obstruction — sec.  1326,  Stats.  (1898), — and  their  acts  in 
so  doing  constituted  no  trespass. 

This  consideration  renders  wholly  immaterial  all  of  the 
twenty-five  assignments  of  error,  except  those  which  assail 
the  suflSciency  of  the  evidence  to  sustain  this  answer  to  the 
first  question  of  the  special  verdict,  and  they  must  be  over- 
nded. 

By  the  Court. — Judgment  affirmed. 
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Slocum  and  another,  Respondents,  vs.  Nobthwesteek  N a- 
TiOKAii  Life  Insukance  Company,  Appellant 

March  IS— March  SI,  1908. 
Life  insurance:  Rescission  by  insurer:  Beneficiary's  rights. 

1.  A  beneficiary  under  a  life  insurance  policy  has  no  interest  in  the- 

premiums  paid  by  the  insured,  and  cannot  sue  to  recover  such 
premiums  on  an  alleged  wrongful  rescission  of  the  policy  by^ 
the  insurer. 

2.  While  the  right  of  a  beneficiary  under  a  life  insurance  policy  is 

a  vesrted  one,  it  is  in  its  nature  a  mere  expectaxKy,  subject  to 
be  defeated  by  the  act  of  the  insured,  and  will  not  entitle  him 
to  bring  an  action,  during  the  insured's  lifetime,  for  damagea 
caused  by  the  alleged  wrongful  termination  of  the  policy  by 
the  insurer. 

Appeal  from   an  order  of  the  circuit  court  for  Dane 
county:  E.  Kay  Stevens,  Circuit  Judge.    Reversed. 

The  Northwestern  Mutual  Relief  Association,  duly  inoar- 
porated  in  1882  under  the  general  lawB  of  the  state  of  Wis- 
consin, was  reorganized  and  reincorporated  on  January  19, 
1892,  being  authorized  and  empowered  to  insure  and  indem- 
nify its  members  on  the  assessment  plan  of  life  insurance- 
against  accident,  old  age,  and  death,  and  against  either  of 
them.  In  1899,  under  the  law  providing  for  the  incorpora- 
tion of  life  insurance  companies  or  associations  upon  the 
stipulated  premium  plan,  this  association  availed  itself  of 
the  powers  granted  by  the  law,  and  in  the  same  year  changed 
its  corporate  name  to  the  Northwestern  National  Life  In- 
siLvance  Company,  This  association  acted  under  the  laws  of 
Wisconsin,  and  was  located  at  Madison,  Wisconsin,  and  will 
hereafter  be  called  the  "Madison  Company."  On  August  29, 
1901,  the  Madison  Company  and  the  defendant,  a  Minnesota 
corporation  of  the  same  name,  were  consolidated,  and  the- 
defendant  reinsured  all  of  the  members  of  the  Madison  Com- 
pany, including  one  James  Slocum,  tlien  a  member  in  good 
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standing  of  the  Madison  Company.  By  this  consolidation 
all  of  the  assets  and  property  of  the  Madison  Company  were 
transferred  to  the  defendant  and  the  Madison  Company 
ceased  to  do  hnsiness.  In  1882,  pursuant  to  his  application, 
there  was  issued  to  James  Slocum  by  the  Madison  Company 
a  certificate  of  membership  and  a  life  insurance  benefit,  not 
exceeding  the  sum  of  $2,000.  In  March,  1901,  James  Slo- 
cum surrendered  this  certificate  of  membership  to  the  Madi- 
son Company  end  received  therefor  a  policy  of  insurance. 
By  the  conditiv^ns  of  the  policy  the  Madison  Company  agreed 
to  pay,  within  ninety  days  after  the  acceptance  of  satis- 
factory proof  of  the  death  of  James  Slocum,  the  sum  of 
$2,000  to  the  beneficiary  of  the  insured  designated  last  on 
the  back  of  the  policy.  This  policy  was  granted  in  considera- 
tion of  the  payment  of  certain  bimonthly  premiums.  The 
beneficiaries  last  designated  on  the  back  of  the  policy  are 
the  plaintiffs  Alva  Slocum  and  Delia  Mack,  respectively  a 
son  and  daughter  of  James  Slocum,  the  insured. 

The  complaint  alleges  what  amount  was  to  be  paid  as  a 
premium  by  the  insured  and  that>  according  to  the  terms  and 
conditions  of  the  policy,  the  insured  paid  or  caused  them  to 
he  paid  to  the  Madison  Company  and  the  defendant  until 
February  10,  1903.     It  is  alleged  that  on  this  date  he  was 
ready,  willing,  and  able  to  pay  the  sum  due  according  to  the 
terms  of  the  policy  and  other  agreements  and  contracts  relat- 
ing to  it,  but  that  the  defendant  company,  by  a  public  dec- 
laration on  or  about  the  13th  of  November,  1902,  and  by 
notification  of  James  Slocum  on  January  10  and  February 
10,  1903,  stated  that  it  had  abandoned,  repudiated,  and  re- 
scinded the  policy  and  contract  of  insurance.    Under  date  of 
February  11,  1903,  the  defendant  company  informed  Delia 
Mack,  one  of  the  plaintiffs  and  one  of  the  beneficiaries  last 
named  on  the  bade  of  the  policy,  that  it  would  not  carry  out 
the  policy  uidess  the  insured  paid  a  larger  premium,  and 
that  it  would  carry  the  insurance  for  only  one  year,  that  is. 
Vol.  135—19 
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during  the  current  seventy-fifth  year  of  James  Slocum's  life. 
It  is  alleged  that  Alva  Slocunij  last  designated  on  the  back 
of  the  policy  as  co-bcneficiary  with  Delia  Ma^k,  and  James 
Slocuin,  the  insured,  were  informed  of  this  notice  and  its 
contents.  It  is  alleged  that  the  articles  of  reorganization  and 
reincorporation  of  the  Madison  Company  provide  that  the 
rights  of  membership  shall  be  subject  to  the  articles  of  incor- 
poj'ation,  that  the  rights  of  members  are  fixed  and  determined 
thereby,  that  the  amount  of  the  benefit  is  not  to  be  reduced, 
and  that  the  rates  of  assessment  are  to  be  graded  according 
to  the  ages  of  the  members  at  the  time  of  their  joining  the 
corporation. 

In  November,  1906,  James  Slocimi  notified  the  defendant 
that  he  had  paid  all  premiums  and  charges  due  from  him  to 
the  defendant;  that  he  and  the  plaintiffs^  the  beneficiaries 
last  designated  on  the  back  of  the  policy,  were  not  willing  to 
pay  premiums  and  charges  under  the  terms  and  conditions 
upon  which,  under  its  by-laws,  the  defendant  has  insisted 
since  Ifovember  13,  1902;  that  James  Slocum  was  willing 
and  able  to  pay  all  premiums  and  charges  due  under  the 
terms  of  the  policy ;  that  they  considered  that  the  defendant 
had  abandoned,  broken,  and  rescinded  the  contract  and  pol- 
icy of  insurance ;  and  that  the  plaintiffs  in  this  action,  there- 
fore, demanded  that  the  defendant  pay  them  the  damages 
accruing  because  of  such  abandonment  and  rescission.  The 
damages  demanded  were  $1,793.30.  Defendant  made  no 
reply  to  this  notice.  Plaintiffs  are  tie  beneficiaries  last  des- 
ignated on  the  back  of  the  policy. 

Defendant  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  on  the  further  ground  that  there  was  a  defect  of  parties 
in  that  James  Slocum  had  an  interest  in  the  cause  of  action 
and  was  a  necessary  party  to  a  complete  determination  of 
the  questions  involved. 

This  is  an  appeal  from  the  order  of  the  court  overruling  the 
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demurrer  on  the  grotuid  that  the  termination  and  rescission 
of  the  contract  by  the  defendant  had  terminated  the  policy, 
and  that  this  operated  to  secure  to  plaintiffs  the  right  to  re- 
cover damages  for  injuries  resulting  therefrom. 

For  the  appellant  there  was  a  brief  by  Jones  &  Schvbring, 
attorneys^  and  J.  T.  Baxter,  of  counsel,  and  oral  argument 
by  E,  J.  B.  Schubring, 

Frank  E,  Parkinson,  for  the  respondents. 

SiKBECKEB,  J.  The  allegations  of  the  complaint  are  in 
effect  that  defendant  without  good  cause  renounced  and  ter- 
minated the  insurance  contract  held  by  James  Slocum,  that 
plaintiffs  are  the  last-named  beneficiaries  in  the  policy,  and 
that  they  as  such  beneficiaries  have  suffered  damage  by  rea- 
son of  such  vn*ongful  termination  of  the  policy.  The  aver- 
ments of  the  complaint  do  not  clearly  state  whether  plaint- 
iffs treat  the  contract  as  rescinded  and  seek  recovery  upon 
such  rescission  of  premiums  paid  and  interest,  as  in  True 
V.  Bankers'  L.  Asso.  78  Wis.  287,  47  K  W.  520,  or  whether 
they  seek  recovery  of  damages,  on  the  repudiation  of  the 
contract,  for  its  breach,  as  was  done  in  Merrick  v.  N»  W.  Nai. 
L,  Ins.  Co.  124  Wis.  221,  102  K  W.  593.  This  uncertainty 
of  the  allegations,  however,  becomes  immaterial  under  the 
controlling  question  raised  by  the  general  demurrer  to  the 
complaint. 

Plaintiffs  sue  as  the  beneficiaries  under  the  policy,  and 
the  question  is.  Have  they,  under  the  law  of  this  state,  such 
an  interest  in  the  policy  as  entitles  them  to  recover  damages 
for  breach  of  the  contract  or  the  premiums  paid,  if  tliere  was 
a  rescission  of  it?  It  seems  dear  that  plaintiffs  have  no  in- 
terest whatever  in  the  sums  paid  as  premiums  by  the  insured 
to  secure  a  benefit  to  those  entitled  to  the  proceeds  of  the 
policy  upon  maturity.  Upon  rescission  of  the  contract  by 
the  parties  all  rights  to  the  premiums  paid  by  the  insnre<l 
are  eloarlv  vested  in  him.    True  v.  Bankers'  L,  Asso,,  supra; 
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Supreme  Council  A.  L.  II,  v.  Black,  123  Pei  650;  Van 
\Yerden  v.  Equitable  L,  Assur,  Soc,  99  Iowa,  621,  68  N.  W. 
892,  and  cases  cited;  Lovell  v.  8L  Louis  Mvi.  L.  Ins.  Co. 
Ill  U.  S.  264,  4  Sup.  Ct  390;  Knights  Templar  &  M.  L. 
Ind.  Co.  V.  Oravett,  49  111.  App.  252 ;  Am.  L.  Ins.  Co.  v.  Mc- 
Aden,  109  Pa.  St.  399,  1  Atl.  256. 

The  further  inquiry  then  is,  Have  plaintiffs  as  beneficiaries 
of  the  policy  such  an  interest  in  it  that  they  can  be  deemed 
to  have  suffered  legal  damages  from  the  breach  of  it  by  the 
defendant?  In  determining  this  question  we  cannot  be  aided 
by  autliorities  of  other  states,  because  the  rights  of  benefi- 
ciaries in  an  insurance  policy  under  the  law  of  this  state  dif- 
fer materially  from  those  in  other  states.  In  this  state  the 
right  of  the  insured  to  dispose  of  the  policy  by  assignment, 
will,  or  gift,  without  the  consent  of  the  beneficiaries,  has 
been  recognized  from  the  time  of  the  decision  in  Clark  v. 
Durand,  12  Wis.  223,  to  the  present  day.  Rawson  v.  Mil- 
waukee  Mut.  L.  Ins.  Co.  115  Wis.  641,  92  K  W.  378 ;  Opitz 
V.  Karel  118  Wis.  527,  95  IST.  W.  948,  and  cases  cited.  As 
stated  in  the  Rawson  Case: 

"This  rule  places  the  rights  of  the  beneficiary  under  such 
a  policy  (if  not  a  married  woman)  on  almost  identically 
the  same  basis  as  the  rights  of  a  beneficiary  under  a  mutual 
benefit  certificate.  ...  In  neither  case  can  the  beneficiary 
do  anything  which  will  prevent  the  insured  from  cutting  off 
his  rights  entirely." 

WTiile  such  a  right  is  a  vested  one  it  is  in  its  nature  a  mere 
"expectancy,"  which  is  subject  to  be  defeated  by  the  act  of 
the  insured,  and  hence  cannot  be  absolute  and  indefeasible 
until  the  death  of  the  insured.  The  uncertainty  of  the  bene- 
ficiary's interests,  growing  out  of  the  contingencies  incident 
to  the  power  of  the  insured  to  thus  deal  with  the  policy,  ren- 
ders the  rights  and  interests  of  the  beneficiaries  too  hypo- 
thetical to  be  made  the  gi-oimd  for  damages  for  a  breach  of 
the  contract.     It  is  a  mere  expectancy  of  an  unascertainable 
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value,  and  hence  cannot  be  made  the  basis  of  a  claim  for 
damages.  Under  the  law  of  this  state  the  rights  of  the  in- 
sured in  such  a  contract  are  valuable  property  rights,  and  for 
a  deprivation  thereof  the  insured  is  entitled  to  recover  the 
damages  as  for  other  wrongful  deprivations  of  valuable  prop- 
erty rights.  In  addition  to  cases  cited  above,  the  follow- 
ing authorities  recognize  this  right  and  the  consequent  rem- 
edy for  the  recovery  of  damages  for  a  wrongful  invasion 
of  it:  Krebs  v.  Security  T.  &  L.  Ins.  Co.  156  Fed.  294; 
O'Neill  V.  Supreme  Council  A.  L.  11.  70  N".  J.  Law,  410, 
67  Atl.  463 ;  Price  v.  Mut  R.  L.  Ins.  Co.  102  Md.  683, 
62  Atl.  1040;  Bower  v.  State,  134  K  Y.  429,  31  K  E.  894. 

Upon  these  considerations  it  must  be  held  that  the  plaint- 
iffs, as  beneficiaries  of  the  policy,  suffered  no  legal  damages 
by  the  alleged  wrongful  termination  of  it  by  the  defendant, 
and  the  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  the  lower  court  to  enter 
an  order  sustaining  the  demurrer  to  the  complaint,  and  for 
further  proceedings  according  to  law. 


Dbaixe,  Respondent,  vs.  Town  of  Reedsburg,  Appellant. 

March  is—March  SI,  1908. 

Practice:  Misconduct  of  jury:  Waiver:  New  trial:  Affidavits  of  ju- 
rors: Costs. 

1.  A  jury  having  found  a  special  verdict  during  the  night  signed 
and  sealed  the  same  and  separated.  Before  the  court  convened 
the  foreman,  at  the  request  of  some  of  the  jurors,  conferred 
privately  with  the  trial  judge  concerning  one  of  the  questions 
and  reported  to  all  of  the  other  jurors,  who  had  assembled  in 
the  committee  room,  certain  alleged  communications  from  the 
court  prejudicial  to  the  plaintiff.    The  court  reconvened  and. 
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the  verdict  being  read,  the  Jury  was  polled  and  all  of  them 
sented  to  the  verdict  except  the  foreman,  who  refused  to  ac- 
quiesce in  the  answer  to  the  question  concerning  which  he  had 
conferred  with  the  Judge.  At  the  request  of  counsel  for  both 
parties  the  Jury  retired  and  after  further  consideration  re- 
turned the  same  verdict  except  as  to  the  question  from  which 
the  foreman  had  dissented,  and  to  this  they  changed  their  pre. 
vious  answer.  The  trial  judge  consented  to  the  conference 
with  the  foreman  under  the  injpression  that  after  the  Jary  had 
signed  and  sealed  their  verdict  no  further  deliberation  would 
be  possible.  Held,  that  the  action  of  the  court  in  communi- 
cating with  the  Jury  was  ground  for  a  new  trial. 

2.  In  such  an  action  the  plaintift,  by  consenting  to  the  further  con- 

sideration by  the  Jury,  did  not  waive  his  right  to  move  for  a 
new  trial  for  misconduct  of  the  Jury,  it  appearing  that  while 
he  knew  of  the  conference  between  the  foreman  and  the  court 
he  did  not  know  the  nature  of  it  or  of  the  communications 
which  the  foreman  made  to  the  other  Jurors  thereafter. 

3.  The  affidavits  of  the  Jurors  respecting  the  communications  in 

the  committee  room  after  they  had  signed  and  sealed  the  ver- 
dict were  competent  to  show  that  they  were  informed  of  the 
foreman's  conference  with  the  Judge. 

4.  Where  the  trial  Judge  granted  a  new  trial  for  error  committed 

by  him  for  communicating  with  the  Jury  under  the  impression 
that  they,  having  signed  and  sealed  their  verdict,  could  have 
no  further  deliberation,  it  was  not  error  to  order  that  the  costs 
of  the  new  trial  abide  the  event  of  the  action. 

Appeal  from  an  order  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  denying  defendant's  mo- 
tion for  judgment  and  setting  aside  a  special  verdict  and 
granting  a  new  trial  in  the  action  brought  to  recover  damages 
for  injuries  received  upon  a  defective  highway.  At  about  2 
a.  m.  on  the  morning  of  the  25th  of  April,  1907,  after  delib- 
erating for  some  time,  the  jury  answered  all  the  questions 
of  the  special  verdict,  the  third  question  being  in  respect  to 
contributory  negligence  of  the  plaintiff,  which  was  answered 
"Jfo."  They  sealed  their  verdict  and  separated.  Shortly 
after  court  convened  the  court  stated  to  the  jury  that  the  ver- 
dict which  was  sealed  and  handed  to  the  sheriff  was  in  the 
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hands  of  the  court  The  judge  proceeded  to  read  it>  and 
when  he  came  to  the  third  question  respecting  plaintiflPs  con- 
tributory negligence  he  was  interrupted  by  the  foreman,  but 
proceeded  to  read  the  whole  verdict^  which  found  that  the 
hi^way  was  insufficient  for  public  travel,  that  such  insuffi- 
ciency was  the  proximate  cause  of  the  injury,  and  that  there 
was  no  want  of  ordinary  care  on  the  part  of  plaintiff,  or 
her  husband,  which  contributed  to  cause  the  injury  received, 
and  assessed  plaintiff's  damages  at  $1,000.  Counsel  for  de* 
fendant  asked  that  the  jury  be  polled,  particularly  on  ques- 
tion Ifo.  3.  The  court  then  asked  Mr.  Payne  whether  or 
not  the  verdict  was  his  verdict,  except  as  to  the  third  ques- 
tion, and  he  answered  "Yes,"  and  as  to  the  third  question  he 
answered  that  it  was  not  his  verdict.  The  derk  then  read 
the  names  of  the  other  jurors,  who  answered  that  the  verdict 
was  their  verdict  Counsel  for  both  parties  then  united  in  a 
request  that  the  jury  be  permitted  to  retire  and  further 
consider  the  verdict  The  foreman  asked  to  be  instructed 
on  the  third  question,  and  by  order  of  the  court  the  reporter 
read  the  instructions  on  the  third  question  and  the  court  gave 
the  jury  additional  instructions.  Thereupon  the  jury  re- 
tired for  further  deliberation,  and  shortly  thereafter  re- 
turned into  court  and  handed  their  verdict  to  the  court, 
which  verdict  was  the  same  as  the  one  previously  rendered 
except  the  third  question  was  answered  "Yes."  The  roll  was 
called  and  each  juror  answered  that  the  verdict  was  his 
verdict.  The  jury  were  then  discharged.  The  defendant 
moved  for  judgment  on  the  verdict  and  plaintiff  objected  to 
the  entry  of  judgment  thereon,  and  afterwards  moved  that 
the  verdict  be  set  aside  and  a  new  trial  granted.  The  motion 
for  new  trial  was  based  upon  several  affidavits  of  the  jurors 
respecting  their  misconduct,  and  also  affidavits  of  one 
Henry  Schleden  and  attorneys  for  plaintiff,  and  the  minutes 
of  the  court.  The  court  ordered  a  new  trial,  and  further  or- 
dered that  the  costs  of  trial  abide  the  event  of  the  action. 
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Daniel  H.  Grady,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Orotophorsl, 
Evans  £  Thomas,  and  oral  argument  by  E.  A.  Evans. 

Kekwin,  J.     On  the  motion  for  a  new  trial  it  appeared 
from  the  affidavits  of  the  jurors  that  on  the  morning  of  April 
26,  1907,  at  about  8 :30  a.  m.  and  before  court  convened,  the 
foreman  called  some  of  the  jurors  into  the  committee  room 
in  the  courthouse  and  informed  ihem  that  he  had  seen  and 
consulted  with  the  trial  judge  on  that  morning  and  that  the 
judge  told  him  to  inform  the  other  members  of  the  jury 
that  they  must  diange  the  answer  to  the  third  question  in 
the  special  verdict  from  "no"  to  "yes,"  for  the  reason  that 
the  verdict  as  originally  rendered  could  not  stand,  because  if 
plaintiff  was  not  guilty  of  want  of  ordinary  care  the  judg- 
ment was  too  small  and  must  be  set  aside,  and  that  if  they 
complied  with  this  direction  the  verdict  would  stand,  if  not 
it  would  be  set  aside.     The  affidavits  further  show  that  the 
jurors  believed  such  statements  made  by  the  foreman,  and, 
relying  upon  them,  consented  to  change  the  answer  to  the 
third  question  so  as  to  find  the  plaintiff  guilty  of  want  of 
ordinary''  care.     It  also  appears  from  the  affidavit  of  one 
Schleden  that  one  of  the  jurors  told  him  on  the  morning  of 
April  25,  1907,  at  about  8  o'clock,  how  they  had  answered 
the  questions  in  the  special  verdict,  and  freely  informed  him 
of  the  transactions  in  the  jury  room  while  they  were  delib- 
erating upon  their  verdict.     At  the  request  of  the  court  the 
foreman  of  the  jury  was  sworn  and  testified,  among  other 
things,  to  the  effect  that  the  verdict  was  signed  and  sealed 
at  about  3  a.  m.,  after  which  the  jury  separated ;  that  in  the 
morning  he  and  some  of  the  jurors  went  into  the  committee 
room  and  the  jurors  asked  him  to  go  and  see  the  judge  before 
court  opened  respecting  the  case,  and  he  went  accordingly, 
and,  returning  to  the  committoo  room,  found  all  the  other 
jurors  there;  and  that  he  stated  to  them  what  he  claimed 
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the  judge  had  said  respecting  instructions  to  them.  There  is 
a  conflict  in  the  proof  as  to  what  message  the  foreman  did 
(jonvey  to  the  jurors  in  the  committee  room,  the  foreman  not 
agreeing  with  other  jurors  upon  this  point  The  fact  that  he 
did  communicate  with  the  trial  judge  respecting  the  case 
on  the  morning  the  verdict  was  signed  and  sealed  and  before 
the  court  opened  is  established  by  the  record.  He  testified 
that  he  asked  the  trial  judge  if  he  could  talk  with  him  in 
regard  to  the  case  and  the  judge  said  he  could ;  that  he  then 
asked  him  if  he  instructed  that  the  jury  could  vote  only  one 
particular  way  on  the  third  question,  and  the  judge  said  he 
did  not,  but  that  they  could  answer  it  either  "yes"  or  "no." 
There  are  other  aflSdavits  of  the  jurors  regarding  what  took 
place  in  the  jury  room  after  they  had  been  sent  back  for 
further  deliberation,  and  also  testimony  of  the  foreman  on 
that  point,  but  we  do  not  deem  it  necessary  to  consider  this 
testimony  or  pass  upon  its  competency. 

It  further  appears  by  the  affidavit  of  counsel  for  defendant 
that  he  and  attorneys  for  plaintiff  had  been  informed  by  the 
trial  judge  on  the  morning  the  verdict  was  rendered  that  th(» 
foreman  of  the  jury  had  communicated  with  him  and  stated 
that  the  verdict  had  been  signed  and  question  No.  3  answered 
"No"  conditionally,  and  with  knowledge  of  this  fact  the 
attorneys  for  plaintiff  consented  that  the  jury  retire  for  fur- 
ther deliberation.  There  are  other  affidavits  tending  to 
prove  that  the  foreman,  after  the  verdict  had  been  signed 
and  sealed,  was  solicitous  respecting  whether  or  not  it  should 
stand  as  signed. 

In  rendering  his  decision  upon  the  motion  for  new  trial 
the  learned  trial  judge  stated  in  effect  that  the  affidavits  of 
the  jurors  as  to  what  occurred  in  the  committee  room  after 
the  verdict  had  been  signed  and  sealed  might  be  considered 
on  the  motion,  and  that  it  appeared  clearly  from  such  affida- 
vits that  the  foreman  gave  the  jurors  to  understand  that  he 
bore  some  message  in  the  nature  of  an  additional  instruction 
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from  the  presiding  judge;  that  when  the  foreman  came  in 
with  the  information  that  the  verdict  had  been  signed  and 
sealed  the  judge  was  of  opinion  that  it  must  stand  as  sealed 
and  that  no  further  deliberation  by  the  jury  could  be  had, 
otherwise  there  would  have  been  no  communication  with  the 
jury  except  in  open  court  in  presence  of  the  parties;  that 
after  the  court  met  the  situation  had  changed  by  request  of 
parties  that  the  jury  be  allowed  to  retire  and  again  deliberate 
upon  their  verdict;  and  that  the  jurors'  aflBdavits  showing 
communications  or  establishing  the  nature  of  such  communi- 
cations before  the  court  met  might  be  considered.  The  judge 
further  stated  that  it  appeared  aflSrmatively  that  counsel  for 
plaintiff  had  no  knowledge  of  the  nature  of  the  communica- 
tions which  the  foreman  of  the  jury  had  in  fact  reported  to 
his  fellow  jurors  as  coming  from  the  presiding  judge,  and 
therefore  plaintiff  had  not  waived  her  right  to  ask  a  new  trial 
for  the  misconduct  of  the  jurors;  that  if  the  case  had  not 
been  resubmitted  to  the  jury  the  verdict  would  not  be  dis- 
turbed, but,  in  view  of  the  fact  that  after  communication  was 
had  the  jury  were  permitted  to  deliberate  further  upon  their 
verdict,  a  new  trial  must  be  granted. 

The  affidavits  of  the  jurors  respecting  the  communications 
in  the  committee  room  after  they  had  signed  and  sealed  their 
verdict  were  competent  to  show  they  were  informed  of  the 
foreman's  communication  with  the  judge.  Hemptoiv  v. 
State,  111  Wis.  127,  145,  86  Is\  W.  596;  McBean  v.  State, 
83  \Yis.  206,  53  X.  W.  497;  Peppercorn  v.  Black  River 
Falls,  89  Wis.  38,  61  X.  W.  79 ;  Manix  v.  Malony,  7  Iowa, 
'  81 ;  Hefferon  v.  Gallupe,  55  Me.  563 ;  Harris  v.  State,  24r 
Neb.  803,  40  X.  W.  317 ;  Rush  v.  St.  PavZ  C.  R.  Co.  70 
Minn.  5,  72  K  W.  733 ;  Mattox  v.  U.  S.  146  U.  S.  140,  13 
Sup.  Ct.  50;  2  Thomp.  Trials,  §  2619.  The  miscondnct 
which  occurred  in  the  committee  room  was  not  known  to 
plaintiff's  attorneys  when  they  consented  to  have  the  case  re- 
submitted to  the  jury,  and  as  held  by  the  trial  judge,  there- 
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fore,  the  resubmission  should  not  prejudice  plaintiffs  right 
to  a  new  trial.  The  foreman  left  the  committee  room  with 
the  understanding  that  he  was  to  consult  with  the  trial  judge 
respecting  further  instructions  in  the  case,  and  returned  bear- 
ing to  them  an  alleged  communication  as  coming  from  tlie 
trial  judge  which  was  prejudicial  to  plaintiff.  McBean  v. 
State,  83  Wis.  206,  53  X.  W.  497;  Havener  v.  State,  125 
Wis.  444,  104  N.  W.  116.  The  result  of  this  trial  empha- 
sizes the  importance  of  a  strict  adherence  to  the  rules  laid 
down  by  this  court  respecting  communications  between  the 
trial  judge  and  jury.  Eavenor  v,  Staie,  125  Wis.  444,  104 
X.  W.  116;  HvTst  V.  Webster  Mfg.  Co.  128  Wis.  342,  107 
X.  W.  666;  Du  Gate  v.  Brighton,  133  Wis.  628,  114  N.  W. 
103. 

It  is  further  contended  by  counsel  for  appellant  that  the 
court  should  have  imposed  costs  as  condition  of  a  new  trial. 
It  does  not  appear  from  the  order  upon  what  grounds  costs 
were  ordered  to  abide  the  event  of  the  action.  But  it  is  quite 
obvious  that  the  court  so  ordered  because  of  error  committed 
by  the  court  in  communicating  with  the  jury  under  the  cir- 
cumstances disclosed  by  the  record.  We  are  of  opinion  that 
the  order  granting  a  new  trial  should  not  be  disturbed. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Wood,  Appellant,  vs.  Town  of  Wasiiinqtox,  Respondent. 

March  lS-~March  Sf,  1908. 

Contract:  Partial  performance:  Quantum  meruit:  Practice:  Reopen- 
ing case:  Neiv  iaaue:  Witness:  Cross-examination:  Order  of 
proof. 

1.  Plaintiff  sued  for  the  value  of  services  rendered.  The  evidence 
showed  a  contract  to  do  certain  work  for  a  stipulated  sum, 
which  contract  wan  never  completed.  There  was  no  evidence 
of  an  acceptance  of  partial  performance  by  defendant,  nor  of 
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the  value  of  the  services.  Held,  that  there  could  be  no  recov- 
ery of  the  sum  stipulated  nor  of  the  value  of  the  services. 

2.  Where  plaintiff's  evidence  showed  that  the  work  sued  for  was 

done  under  a  contract  for  a  stipulated  sum  and  the  trial  of  the 
case  on  that  theory  was  closed  and  some  of  the  witnesses  had 
left  the  court  room,  held,  that  there  was  no  abuse  of  the  dis- 
cretion vested  in  the  trial  court  to  refuse  to  reopen  the  case  to 
permit  plaintiff  to  Introduce  evidence  of  the  value  of  the  serv- 
ices, as  this  would  involve  a  trial  of  another  and  distinct  issue. 

3.  In  an  action  to  recover  a  stipulated  sum  for  work  done  under  a 

contract,  plaintiff's  witness  on  cross-examination  stated  that 
he  had  not  testified  in  the  same  action  in  the  justice's  court 
that  the  contract  was  not  completed.  Defendant's  witness  con- 
tradicted this.  Plaintiff  recalled  his  witness  and  asked  him  to 
state  what  he  testified  to  in  the  justice's  court.  This  question 
being  excluded,  plaintiff  then  offered  the  minutes  of  the  justice 
showing  the  witness's  testimony  in  that  court.  Held,  that  both 
the  question  and  the  minutes  were  properly  excluded,  as  not 
specifically  meeting  any  testimony  that  had  been  offered  by  de- 
fendant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Eay  Stevei^s,  Circuit  Judge.     Affirmed. 

This  action  was  commenced  in  justice's  court  to  recover 
the  value  of  services  rendered  the  defendant  town  in  189S 
and  1899  in  filling  the  approaches  to  a  culvert,  in  the  sum 
of  $50,  which  the  plaintiff  claims  the  defendant  agreed  to 
pay.  From  a  judgment  of  nonsuit  in  justice's  court  an  ap- 
peal was  taken  to  the  circuit  court,  where  the  trial  resulted 
in  a  verdict  for  the  defendant.  From  the  judgment  entered 
thereon  this  appeal  is  taken. 

Albert  Wood,  for  the  appellant. 

Ed.  C.  Gottry,  for  the  respondent. 

Bashfoed,  J.  The  complaint  states  a  cause  of  action  for 
the  value  of  services  rendered  by  the  plaintiff  which  the 
defendant  agreed  to  pay.  On  the  trial  the  plaintiff  offered 
no  proof  of  the  value  of  the  sendees.  The  testimony  showed 
that  the  plaintiff  entered  into  a  contract  with  the  defend- 
ant to  do  a  certain  piece  of  work  for  $50,  and  the  court 
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submitted  the  question  to  the  jury  upon  that  theory.  Under 
proper  instructions  the  jury  found  that  the  plaintiff  never 
fulfilled  the  conditions  of  the  contract.  After  judgment 
plaintiff  moved  for  a  new  trial  on  the  judge's  minutes,  on 
the  ground  that  the  court  erred  in  ruling  that  no  evidence 
had  been  given  as  to  the  value  of  the  services  rendered, 
and  in  ruling  that  evidence  of  value  of  such  services  was 
necessary  other  than  the  contract  price.  These  rulings 
are  assigned  as  errors  here. 

The  court  properly  overruled  the  motion  for  a  new  trial, 
as  the  evidence  established  a  contract  to  do  a  definite  amount 
of  work  at  a  fixed  price.  The  amount  and  character  of 
the  work  was  shown,  but  there  was  no  proof  as  to  its  reason- 
able value.  The  proof  laid  no  foundation  for  any  recovery 
except  the  fuU  contract  price.  The  jury  found  that  the  con- 
tract had  never  been  completed,  hence  there  could  be  no 
recovery  of  the  sum  stipulated.  The  town  had  never  ac- 
cepted the  work,  although  from  necessity  it  had  been  obliged 
to  make  use  of  the  road  for  public  travel. 

Other  errors  are  assigned,  only  two  of  which  it  is  necessary 
to  review  upon  the  record  here  presented.  It  is  contended  on 
behalf  of  the  appellant  that  the  court  erred  in  refusing  to 
permit  him  to  offer  evidence  of  the  value  of  the  work  after 
the  close  of  the  testimony  and  before  argument  to  the  jury. 
At  this  stage  of  the  trial  the  court  stated  to  counsel  that  the 
•  only  issue  in  the  case  was  whether  the  work  had  been  com- 
pleted according  to  the  contract.  Counsel  for  plaintiff  then 
stated  that  he  claimed  the  right  to  recover  the  value  of  the 
work,  and  the  court  replied  there  was  no  evidence  upon  whicli 
to  base  such  recovery.  Thereupon  plaintiff  suggested  that 
he  would  like  to  offer  testimony  on  that  subject.  The  record 
Btates:  "The  testimony  being  closed  and  some  of  the  wit- 
nesses having  left  the  court  room,  the  court  refused,  upon 
objection  of  defendant,  to  reopen  the  case."  We  cannot  say 
that  this  refusal  was,  under  the  circumstances,  an  abuse  of 
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the  discretion  vested  in  the  trial  court.  The  plaintiiFs 
claim,  as  stated  in  his  complaint,  was  for  the  value  of  the 
services,  but  he  did  not  testify  as  to  such  value  nor  did  any 
witness  called  in  his  behalf.  On  the  contrary,  the  proof  sub- 
mitted by  him  showed  that  the  work  was  done  by  him  under 
the  contract  for  a  stipulated  sum.  The  plaintiff,  after  the 
trial  of  the  cause  upon  that  theory,  sought  to  reopen  the  case 
upon  another  and  distinct  issue.  This  would  have  necessi- 
tated the  calling  of  witnesses  by  the  defendant,  some  of  whom, 
it  appeared,  had  left  the  court  room.  The  court  might  well 
have  concluded  from  the  proceedings  already  taken  that  the 
trial  of  such  issue  would  have  been  fruitless.  There  is  no  re- 
versible error  in  this  ruling.  Sibley  v.  Weinberg,  116  Wis. 
1,  92  N.  W.  427. 

Error  is  also  assig^ed  upon  the  refusal  of  the  court  to  per- 
mit the  plaintiff  to  offer  the  minutes  of  the  justice  to  prove 
the  testimony  given  by  the  witness  Cooney  on  the  trial  in 
that  court.    Mr.  Cooney  had  been  called  as  a  witness  for  tlie 
plaintiff  and  had  stated  on  cross-examination  that  he  had  not 
testified  in  justice's  court  that  the  work  performed  by  the 
plaintiff  had  not  been  completed  as  specified.     One  of  the 
defendant's  witnesses  testified  without  objection  that  Mr. 
Cooney  had  testified  on  the  trial  in  justice's  court  that  tlie 
contract  was  not  completed.    Mr.  Cooney  was  recalled  by  the 
plaintiff  and  asked  to  state  what  he  testified  to  in  justice's 
court  relative  to  the  contract.     An  objection  was  properly 
sustained  to  this  question,  as  it  did  not  specifically  meet  anv 
of  the  testimony  that  had  been  offered  by  the  defendant. 
Plaintiff's  counsel  then  offered  the  minutes  of  Cooney's  tes- 
timony given  before  the  justice.     This  was  properly  ruled 
out  for  the  reason  already  indicated,  if  for  no  other.     Mr. 
Cooney,  when  recalled,  was  not  asked  the  direct  question  if 
he  testified  on  the  trial  in  justice's  court  that  the  contract  in 
question  was  not  completed,  although  he  had  already  so  tes- 
tified on  cross-examination.     If  any  part  of  the  minutes  of 
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the  justice  had  been  competent  it  would  only  have  been  that 
relating  to  this  specific  testimony.  The  offer  of  this  proof 
was  too  general  and  was  properly  refused. 

We  conclude  that  there  was  no  error  in  the  rulings  of  the 
court  complained  of. 

By  the  Court. — ^Judgment  affirmed. 


Haut,  Appellant,  vs.  Chicago,  Milwaukke  &  St.  Paul 

Railway  Company,  Eespondent» 

March  1^— March  SI,  1908. 

Railroadg:  Collisions  at  street  crossings:  Contributory  negligence: 
Duty  to  look  and  listen:  Diversion  of  attention. 

1.  In  an  action  to  recover  the  value  of  horses  and  other  propenty^ 

destroyed  at  a  street  crossing  by  being  struck  by  a  passenger 
train  running  at  an  unlawful  rate  of  speed,  the  evidence  is 
heldj  as  matter  of  law,  to  establish  that  the  driver  of  the  horses 
was  guilty  of  contributory  negligence,  either  in  failing  to  look 
before  going  onto  the  crossing  or  in  attempting  to  cross  in  front 
of  the  train  with  knowledge  of  its  approach. 

2.  The  duty  to  look  and  listen  before  going  onto  a  railroad  cross- 

ing Is  absolute,  where  the  opportunity  exists,  and  is  not  ex- 
cused by  mere  diversion  of  attention,  except  there  be  circum- 
stances for  which  the  traveler  is  not  responsible  which  so  irre- 
sistibly force  his  attention  to  something  else  as  to  deprive  him 
of  his  opportunity  to  perform  his  duty. 

3.  A  freight  train  on  a  siding  near  a  street  crossing  at  a  station 

was  something  naturally  to  be  expected  by  one  familiar  with 
such  station  and  its  surroundings,  and  did  not  constitute  such 
a  diversion  as  to  deprive  a  traveler  approaching  the  crossing 
of  his  opportunity  to  look. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevexs,  Circuit  Judge.     Affirmed. 

The  plaintiff  sues  to  recover  the  value  of  a  team  of  horses 
which  were  killed  and  his  wagon  which  was  destroyed  by 
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reason  of  a  collision  with  one  of  defendant's  passenger  trains 
at  the  Fulton-street  crossing  in  the  city  of  Edgerton  on  the 
morning  of  March  23,  1906.  The  situation  will  be  better 
understood  bv  reference  to  the  diagram  of  tL^  locus  in  quo 
found  on  page  305. 

Fulton  street  runs  nearly  due  east  and  west  and  the  rail- 
way right  of  way  and  track  deflects  to  the  southeast  and 
northwest,  making  an  acute  angle  with  the  street  at  the  cross- 
ing; a  large  tobacco  warehouse  stands  just  south  of  the  cross- 
ing as  indicated  on  the  map,  and  a  freight  car  stood  in  front 
of  and  at  the  extreme  west  end  of  the  warehouse  on  the  side- 
track next  to  the  warehouse  at  the  time  of  the  accident    The 
train  in  question  was  the  regular  passenger  train  from  the 
west,  due  at  Edgerton  at  10 :01  a,  m.     On  the  morning  of  the 
accident  tliis  train  was  about  nine  minutes  late  at  Stoughton 
(about  ten  miles  west)   and  had  made  up  several  minutes 
during  the  run  to  Edgerton,  and  was  approaching  the  station 
at  Edgerton  (a  few  hundred  feet  east  of  the  Fultx>n-street 
crossing)  at  a  speed  variously  estimated  at  from  twenty  to 
sixty  miles  per  hour,  but  at  any  event  at  greater  speed  than 
allowed  by  law.    A  cut  some  600  feet  in  length  existed  just 
west  of  the  Fulton-street  crossing.     A  freight  train  headed 
west  drawn  by  two  engines,  with  steam  escaping  from  the 
exhausts,  w^as  standing  on  the  passing  track  just  east  of  tlie 
crossing  awaiting  the  arrival  of  the  passenger  train  before 
moving  west    The  first  of  these  engines  was  about  250  feet 
east  of  the  crossing,  and  was  obscured  from  the  sight  of  a 
person  approaching  from  the  west  along  Fulton  street  by  tlie 
tobacco  warehouse  and  freight  car  in  front  of  it  until  the 
person  arrived  at  a  point  about  thirty  or  forty  feet  from  the 
crossing,  but  the  noise  of  the  escaping  steam  was  plainly  au- 
dible.    A  driveway  open  to  public  use  ran  south  along  the 
west  end  of  the  tobacco  w^arehouse,  which  could  easily  be 
turned  into  by  teams  approaching  from  the  west  along  Ful- 
ton street  before  reaching  the  railroad  crossing. 
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The  plaintiff  is  a  fanner  who  lived  about  a  mile  and  a  half 
west  of  the  crossing.    His  wife  raised  poultry  for  the  market^ 
and  either  the  plaintiff  or  his  wife  took  the  poultry  and  eggs 
twice  a  week  during  the  year  to  the  depot  at  Edgerton  for  the 
purpose  of  shipping  the  same  on  a  train  leaving  at  10  :45 
a.  m.,  and  used  Fulton  street  in  approaching  the  depot.   The 
wife  made  these  trips  most  frequently,  and  always  drove  the 
same  team  attached  to  a  lumber  wagon.   The  team  was  a  gen- 
tle team  accustomed  to  the  ordinary  movement  of  trains  and 
not  afraid  of  such  movement.   She  was  driving  this  team  at- 
tached to  the  wagon  on  the  morning  of  the  accident,  having 
some  crates  of  chickens  in  the  wagon  for  shipment   She  had 
good  sight  and  hearing,  was  accustomed  to  the  handling*  of 
horses,  and  was  acquainted  with  the  time-tables  of  the  trains. 
She  approached  the  crossing  from  the  west  just  prior  to  tlie 
approach  of  the  passenger  train. 

The  testimony  of  the  various  witnesses  who  saw  her  either 
before  or  at  the  time  of  the  accident  is  substantially  as  fol- 
lows :  Alfred  Collins,  a  farmer,  was  driving  towards  Edger- 
ton on  Fulton  street  behind  Mrs.  Hain.    As  she  approached 
the  crossing  and  was  about  four  or  five  rods  from  the  crossing 
of  the  traveled  way  over  the  main  track,  he  was  about  fifteen 
or  twenty  rods  behind  her  at  the  top  of  a  gentle  rise  or  knoll 
and  was  looking  at  her.     He  testified  that  at  this  point  he 
heard  the  approaching  train  whistle  west  of  the  cut;   that 
either  just  before  or  just  after  the  sounding  of  the  whistle  or 
contemporaneously  with  it  Mrs.  Hain  stopped  her  horses  at 
the  four  or  five  rod  point  a  few  seconds;  that  she  stoppecl 
long  enough  to  look  both  ways ;  that  she  looked  eastward,  hut 
that  he  could  not  say  whether  she  looked  west;  that  he  did 
not  see  her  look  west ;  that  the  train  was  then  way  back  west 
of  the  cut ;  that  she  then  started  the  team  up  at  a  good  trot 
using  the  lines  to  start  them  with ;  that  he  heard  the  discharge 
of  steam  from  the  freight  engine;  that  she  increased    the 
speed  of  the  team  as  she  got  nearer  the  crossing;  and  that  ho 
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turned  his  head  to  look  at  the  train,  and  in  an  instant  the 
horses  were  struck  by  it.  It  appears  without  dispute  that  at 
the  four  or  five  rod  point  she  could  not  see  the  freight  en- 
gines; that  she  oould  then  see  an  engine  approaching  from 
the  west  at  a  distance  of  900  feet,  but  that  the  passenger  en- 
gine must  at  this  time  have  been  considerably  farther  west 
and  not  in  sight  No  other  witness  saw  her  stop  at  the  point 
testified  to  by  Collins. 

Arthur  M.  Rogers,  who  was  engineer  of  the  head  engine  on 
the  freight  train,  testified  that  he  saw  Mrs.  Hain's  horses  as 
soon  as  they  came  towards  the  crossing  from  behind  the  to- 
bacco warehouse  and  freight  car  and  when  she  was  about 
forty  feet  from  the  crossing  and  the  heads  of  the  horses  fif- 
teen feet  nearer ;  that  he  saw  her  great  danger  at  once ;  that  he 
blew  two  short  whistle  blasts  as  a  danger  signal;  that  sim- 
ultaneously the  engineer  of  the  passenger  engine  gave  the 
danger  signal;  that  Mrs.  Hain  looked  east  toward  him;  that 
the  horses  were  going  somewhat  faster  than  a  walk;  that 
when  he  gave  the  danger  signal  she  doubled  up  the  ends  of  the 
reins  and  struck  the  horses  with  them  once;  that  she  then 
looked  west  when  she  was  between  ten  and  fourteen  feet  of 
the  rail. 

Walter  B.  Rogers,  the  fireman  of  the  same  freight  engine, 
testified  that  he  first  saw  the  horses'  heads  when  they  wore 
about  thirty  feet  from  the  crossing.  WTien  he  first  saw  !Mrs. 
Hain  she  was  lashing  the  horses  with  the  lines  and  looking 
toward  the  freight  engine,  then  she  turned  and  looked  the 
other  way,  and  she  kept  slapping  her  horses  with  the  linos  all 
the  way;  that  the  danger  signal  of  tlie  passenger  engine 
sounded  just  a  little  before  that  of  the  freight  engine. 

A.  H.  Pritehard,  the  engineer  of  the  passc^nger  engine, 
testified  that  he  noticed  the  team  just  as  he  was  going  out  of 
the  cut,  perhaps  400  feet  from  the  crossing;  tliat  he* saw  her 
danger;  that  she  looked  west  at  his  train  and  whipped  up 
her  horses;  that  he  instantly  gave  the  danger  signal  and  at- 
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tempted  to  step  the  train;  that  she  looked  west  twice,  and 
each  time  struck  the  horses  again  with  the  reins. 

Bert  Hallock  testified  that  he  was  crossing  the  tracks 
twelve  or  fifteen  rods  east  of  the  crossing,  and  saw  the  pas- 
senger engine  coming  pretty  fast;  that  he  saw  the  team  just 
as  it  passed  the  end  of  the  freight  car;  that  the  freight  en- 
gine whistled  twice;  that  she  looked  toward  the  freight  en- 
gine; that  the  horses  were  just  jogging  along;  that  the 
passenger  engine  was  then  coming  into  the  cut;  that  her 
whole  attention  was  on  the  freight  engine  till  she  was  struck ; 
that  he  could  not  say  she  did  not  look  the  other  way,  and  he 
did  not  watch  her  continuously. 

Gus  Schultz  testified  that  he  was  in  a  grocery  wagon  on 
the  driveway,  which  runs  west  of  the  tobacco  warehouse 
about  ten  or  twelve  rods  south  of  the  crossing,  and  saw  Mrs. 
Hain  when  she  was  thirty  or  forty  feet  from  the  crossing  j 
that  she  was  leaning  over  urging  her  horses  and  looking  right 
straight  down  towards  the  depot  and  her  horses  were  trot- 
ting right  along;  that  the  train  was  just  coming  out  of  the 
cut  when  he  saw  her,  and  he  had  heard  the  danger  signals. 

Mrs.  Lizzie  Saunders,  who  lived  in  a  house  inmiediately 
north  of  the  crossing,  testified  that  while  looking  from  a  win- 
dow she  saw  Mrs.  Hain  on  Fulton  street  with  her  horses  walk- 
ing; that  she  did  not  watch  her  all  the  time;  that  later  she 
saw  the  smoke  of  the  engine  in  the  cut  and  wondered  hovip 
near  Mrs.  Hain  was  to  the  crossing,  and  went  to  another  win- 
dow which  looked  out  on  the  crossing  and  tlien  saw  her  near- 
ing  the  crossing ;  that  she  raised  up  in  the  wagon  and  lashecl 
the  team  with  both  lines,  urging  the  horses  on,  and  they  wero 
going  as  fast  as  they  could  go ;  that  she  didn't  know  but  what 
she  might  turn  down  the  driveway  west  of  the  warehouse. 
There  was  no  obstruction  to  her  doing  so;  and  the  next  she 
saw  the  horses  were  on  the  cowcatcher. 

Dora  Saunders,  the  daughter  of  the  last  witness,  was  also 
in  the  house,  and  tostifiod  that  she  heard  the  long  whistle  of 
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the  engine  and  looked  out  and  saw  Mrs.  Hain  on  Fulton 
street  about  100  feet  from  the  crossing;  that  she  was  stand- 
ing up  lashing  the  horses  with  the  lines,  and  the  horses  were 
trotting;  that  Mrs.  Hain  was  looking  toward  the  horses; 
that  she  did  not  see  her  look  toward  the  passenger  train  at 
any  time;  and  that  when  she  said  she  was  about  100  feet 
away  it  was  simply  a  guess. 

Ifo  other  witnesses  were  sworn  who  saw  lifrs.  Hain  or  the 
team  before  the  accident^  but  several  testified  as  to  the  speed 
of  the  train  and  as  to  other  facts  not  materially  helpful  on 
the  question  of  Mrs.  Hain's  conduct  Mrs.  Hain  and  the 
horses  were  instantly  killed  and  the  wagon  destroyed. 

The  defendant  admitted  that  the  proof  showed  negligence 
on  the  part  of  its  employees  in  running  the  passenger  train 
at  an  unlawful  rate  of  speed;  and  the  value  of  the  horses 
and  other  property  destroyed  was  agreed  on.  The  plaintiff 
in  his  complaint  had  claimed  damages  for  the  death  of  his 
wife,  but  as  the  suit  was  brought  in  his  individual  capacity 
only  the  claim  was  abandoned,  leaving  the  only  issue  to  be 
determined  by  the  jury  the  question  whether  Mrs.  Hain  was 
guilty  of  contributory  negligence. 

A  special  verdict  having  been  requested,  the  follo\ving 
question  was  submitted  to  the  jury:  "Could  deceased,  Mrs. 
Hain,  by  the  exercise  of  ordinary  care  have  avoided  tlie  acci- 
dent?" which  question  the  jury  answered  in  the  negative. 
A  formal  question  as  to  the  amount  of  damages  was  an- 
swered by  the  court  pursuant  to  agreement  of  the  parties. 
Afterwards  the  court,  on  motion  of  the  defendant,  changed 
the  answer  of  the  question  submitted  from  "ISTo"  to  "Yes," 
and  entered  judgment  for  the  defendant,  from  which  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  P.  H.  Martin,  of 
counsel,  and  Ellis,  Men^ll  (G  Silrcrwood,  attorneys,  and 
oral  argument  by  Mr.  Martin  and  Mr,  T,  P,  Silvenvood, 

For  the  respondent  there  was  a  brief  by  J.  M.  Clanccy  and 
Chds,  E,  Vroman,  and  oral  arcrnmont  bv  Mr,  Vroman, 
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WixsLow,  C.  J,  It  conclusively  appears  from  the  evi- 
dence tliat  the  deceased  was  in  full  possession  of  aU  her  fac- 
ulties ;  that  she  was  accustomed  to  handle  horses ;  that  she 
was  driving  a  gentle  team  entirely  under  control  at  all 
times ;  that  she  was  acquainted  with  the  crossing  and  its  sur- 
roundings ;  that  she  had  driven  across  it  frequently  at  about 
this  same  time  of  day ;  and  that  she  knew  that  the  train  which 
ran  her  down  was  due  at  about  the  time  she  approached  the 
crossing.  The  long  whistle  of  the  approaching  passenger  train 
was  heard  by  many  people,  some  of  them  more  distant  from 
it  tlian  the  deceased,  and  if  CoUins's  statement  be  accepted  as 
true  she  stopped  at  the  time  it  was  blown  and  then  delib- 
erately whipped  up  her  horses  to  get  across  the  crossing  in 
advance  of  the  train ;  however,  we  should  not  wish  to  rest  the 
case  on  the  assumption  that  she  heard  the  whistle. 

Taking  all  the  evidence  together  one  of  two  conclusions 
must  inevitably  be  reached:  Either  she  looked  to  the  west 
before  she  reached  the  crossing,  saw  the  approaching  train, 
and  whipped  up  her  horses  in  an  attempt  to  cross  in  front  of 
it,  or  she  did  not  look  west  at  all  (at  least  until  her  horses 
were  practically  on  the  track),  and  was  urging  her  horses 
forward  to  get  across  the  track  before  the  freight  train 
should  start.  In  the  one  case  it  was  a  deliberate  race  with 
death,  in  the  other  case  it  was  an  attempt  to  cross  a  railroad 
track  without  looking  to  see  whether  a  train  was  coming.  In 
either  case  it  was  negligence  under  many  rulings  of  this 
court.  The  opportunity  to  look  was  unobstructed  for  more 
than  seventy  feet  before  she  reached  the  crossing.  As  said 
in  Guhl  V.  Whitcomb,  109  Wis.  69,  85  K  W.  142,  the  duty  to 
look  and  listen  is  absolute  where  the  opportunity  exists ;  that 
duty  is  not  excused  by  mere  diversion  of  attention,  as  it  may 
be  in  highway  cases,  but  there  must  be  circumstances  for 
which  the  traveler  is  not  responsible  which  so  irresistibly 
force  his  attention  to  something  else  as  to  deprive  him  of  his 
opportunity  to  perform  the  duty.     Gulil  v.  Whitcomb,  supr<k 
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The  freight  train  standing  on  the  passing  track  was  rightfully 
there,  and  the  fact  that  it  was  there  was  a  fact  naturally  to 
be  expected  by  one  familiar  with  the  station  and  its  surround- 
ings. A  fact  which  a  traveler  is  bound  to  anticipate  as  likely 
to  exist  as  he  approaches  a  railroad  crossing  cannot  logically 
be  held  to  deprive  him  of  his  opportunity  to  look.  Koester  v. 
C.  &  N.  W.  B.  Co.  106  Wis.  460,  82  K  W.  295. 

The  evidence  shows  that  the  deceased  could  have  looked 
west  along  the  rails  of  the  track  more  than  1,400  feet  before 
she  came  in  sight  of  the  freight  engine,  and  after  coming  in 
sight  of  it  could  easily  turn  her  horses  out  of  danger  into  the 
driveway  west  of  the  tobacco  warehouse.  Under  well-estab- 
lished rules  there  can  be  no  recovery  under  the  evidence  be- 
fore us,  as  sad  as  the  circumstances  admittedly  are. 

By  the  Court. — Judgment  affirmed. 

SiEBEOKEB  and  TiMiiiK,  JJ.,  dissent. 


Lusk,  Appellant,  vs.  Stottghton  State  Bawk,  Eespondent 

March  H— March  SI,  190S, 

Appeal:  Assumption  of  fact:  Banks:  Certificate  of  deposit:  Statute 

of  limitations:  Construction. 

1.  Where,  In  an  action  on  certificates  of  deposit,  an  appeal  was 

taken  on  the  hypothesis  that  the  statute  of  limitations  had  run 
before  the  action  was  commenced,  and  there  is  no  finding  of 
such  fact,  but  merely  a  conclusion  of  law  that  the  action  was 
barred,  this  court  may  assume,  in  the  absence  of  a  bill  of  ex- 
ceptions and  of  any  claim  by  counsel  to  the  contrary,  that  it 
was  admitted  or  shown  by  undisputed  evidence  on  the  trial 
that  the  action  was  not  commenced  within  the  statutory  period. 

2.  In  an  action  on  the  following  certificate  of  deposit:  "This  certi- 

fies that  L.  has  deposited  in  the  Stoughton  State  Bank  $263.75, 
credit  of  himself,  payable  in  bankable  currency  upon  the  re> 
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turn  of  this  certificate  properly  indorsedi  R.  D.,  Cashier/'  held, 
that  sec.  4230,  Stats.  (1898),  exempting  from  the  operation  of 
the  statute  of  limitations  actions  brought  upon  "any  bills, 
notes  or  other  evidences  of  debt  Issued  by  any  bank  or  issued 
or  put  into  circulation  as  money,"  covers  only  bills,  notes,  evl. 
dences  of  debt,  and  like  paper  issued  by  a  bank  to  circulate  as  | 

money,  and  does  not  include  the  foregoing  certificate. 
3.  The  words  "issue"  and  "issued,"  when  used  with  reference  to 
the  giving  out  of  obligations  by  banks,  have  a  restricted,  spe- 
cial, and  almost  technical  meaning,  relating  exclusively  to  the 
moneyed  currency  of  the  country. 

Appbal  from  an  order  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     AffirmecL 

This  was  an  action  upon  two  certificates  of  deposit,  one 
for  $263.75  bearing  date  April  14,  1879,  and  bearing  int^r- 
«st  at  four  per  cent  if  left  four  months  and  at  five  per  cent. 
if  left  six  months;  another  for  $214  bearing  date  September 
4,  1880,  and  bearing  interest  at  three  per  cent  if  left  four 
months  and  at  four  per  cent  if  left  six  months.  The  form, 
exclusive  of  interest  memoranda,  was  as  follows : 

"This  certifies  that  Dr.  A.  P.  Lush  has  deposited  in  the 
Stoughton  State  Bank  $263.76  credit  of  himself,  payable  in 
bankable  currency  upon  return  of  this  certificate  properly 
indorsed.  Eobe  Dow,  Cashr." 

The  complaint  averred  that  prior  to  1879  the  defendant 
became,  ever  since  has  been,  and  now  is  a  banking  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of 
Wisconsin  under  the  name  of  the  Stoughton  State  Bank.  It 
also  contains  an  averment  that  the  defendant  held  itself  out 
to  the  public  as  a  banking  corporation  in  a  manner  set  forth. 
Said  certificates,  properly  indorsed,  have  been  presented  to 
the  defendant  and  payment  demanded  and  refused,  but  no 
date  of  demand  or  presentation  is  averred.  Another  cause 
of  action  in  the  complaint  related  to  matters  not  relevant 
upon  this  appeal.  The  answer  denied  that  the  defendant 
was  a  banking  corporation,  and  averred  that  up  to  March  30, 
1882,  the  Stoughton  State  Bamk  was  a  private  banking  in- 


31]  JANUAKT  TERM,  1908.  313 

LoBk  V.  Stoaghton  State  Bank,  135  Wis.  311. 

stitution,  whicli  did  not  become  an  incorporated  bank  until 

the  date  last  mentioned.    The  six-jear  statute  of  limitations 

is  then  pleaded. 
For  the  appellant  there  was  a  brief  by  Sanborn  <t  Blake, 

attorneys,  and  Jones  &  Schvbring,  of  counsel,  and  the  cause 

was  argued  orally  by  John  B,  Sanborn, 
Among  other  references  upon  the  part  of  the  appellant 

were  the  following:  Sec  4230,  Stats.   (1898);  Curran  v. 

^Y^tter,  68  Wis.  16,  31  K  W.  705 ;  sec.  4,  subcL  II,  ch.  234, 

Laws  of  1903 ;  Whitney  v.  Robinson,  63  Wis.  309,  10  K  W. 

512;  RieJcetson  v.  Oalligan,  89  Wis.  394,  62  N.  W.  87; 
Clark  &  M.  Priv.  Corp.  282;  BlacJc  Biver  Imp.  Co.  v.  Hoi- 
way,  85  Wis.  344,  55  K  W.  418;  Terr.  Stats.  1839,  p.  261, 

§  19;  sec.  18,  ch.  127,  R.  S.  1849;  sec  23,  ch.  138,  R.  S. 
1858;  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  610;  Eoelzer 
r.  First  Nai.  Bank,  125  Wis.  595,  104  N.  W.  838. 

For  the  respondent  there  was  a  brief  by  Clancey  <&  Lov- 
erud,  and  oral  argument  by  J,  If.  Clancey. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  State  ex  rel.  Lederer  v.  Inter-National 
Inv.  Co.  88  Wis.  512,  60  K  W.  796;  BevUt  v.  Crandall,  19 
Wis.  581;  Suth.  Stat.  Constr.  §  268;  21  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  1012;  Gallagher  v.  McKeague,  125  Wis. 
116, 103  K  W.  233 ;  Alabama  v.  Montague,  117  U.  S.  602,  6 
Sup.  Ct.  911;  Edson  v.  Hayden,  20  Wis.  682;  Jensen  v. 
State,  60  Wis.  577, 19  K  W.  374 ;  Morse  v.  Buffalo  F.  &  M. 
Ins.  Co.  30  Wis.  534;  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
771,  772 ;  Winterfield  v.  Stau^s,  24  Wis.  394 ;  5  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  801 ;  sec  28,  ch.  94,  R  S.  1878 ;  Gove 
V.  WhUe,  20  Wis.  425 ;  11  Aul  &  Eng  Ency.  of  Law  (2d  ed.) 
387. 

Timlin,  J.  There  is  nothing  in  the  record  before  tliis 
court  from  which  we  can  ascertain  when  this  action  was  com- 
menced. The  findings  of  fact  are  silent  upon  this  subject. 
A  condusion  of  law  declares  that  the  action  upon  these  cer- 
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tificates  of  deposit  is  barred  by  the  statute  of  limitations  and 
there  is  no  bill  of  exceptions.     The  case  is  presented  hero 
upon  the  hypothesis  that  more  than  six  years  intervened  be- 
tween the  date  of  the  last  certificate  of  deposit  and  the  com- 
mencement of  this  action.     While  ordinarily  the  conclusicms 
of  law  should  follow  from  the  facts  found  we  may,  in  the 
absence  of  a  bill  of  exceptions  and  in  the  absence  of  any  clakn 
by  counsel  to  the  contrary,  assume  that  it  was  admitted  on  the 
trial  or  shown  by  undisputed  evidence  that  the  action  in 
question  was  not  commenced  within  six  years  from  the  date 
of  either  certificate  of  deposit.   The  findings  of  the  court  be- 
low do  not  settle  the  question  raised  by  the  pleadings  with 
reference  to  the  corporate  character  of  the  defendant  at  the 
time  its  cashier  executed  and  delivered  these  certificates  of 
deposit.    The  only  finding  upon  that  subject  is  "that  during 
the  years  1879  and  1880  a  banking  institution  was  located  at 
Stoughton,  Wisconsin,  doing  a  general  banking  business  un- 
der the  name  and  style  of  the  Stoughton  State  Bank,  and  that 
during  said  years  Robe  Dow  was  the  cashier  of  said  bank.'' 
It  is  nowhere  found  that  the  defendant  and  this  ^T)anking  in- 
stitution" are  identical  nor  that  the  defendant  received  the 
deposit  or  issued  the  certificates  in  question.     The  answer, 
however,  contains  a  sort  of  a  qualified  admission  that  the 
private  banking  institution  which  existed  prior  to  March 
30,  1882,  became  incorporated  on  the  date  last  mentioned 
and  that  the  defendant  is  such  corporation. 

The  argument  in  this  court  tui*ned  wholly  upon  the  con- 
struction of  sec.  4230,  Stats.  (1898),  sec.  18,  ch.  127,  R.  S. 
1849,  sec.  19,  p.  261,  Terr.. Stats.  1839,  and  its  application 
to  these  certificates  of  deposit.  When  this  statute  first  ap- 
peared in  1839  in  the  chapter  limiting  the  time  for  com- 
mencing actions  it  took  the  form  of  an  exception  in  the  fol- 
lowing words : 

"None  of  the  forgoing  provisions  shall  apply  to  any  ac- 
tion brought  upon  a  promissory  note  which  is  signed  in.  the 
presence  of   an   attesting  witness   provided   the   action    be 
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brought  by  the  original  payee  or  by  his  executor  or  adminis- 
trator, nor  to  an  action  brought  upon  any  bills,  notes  or 
other  evidences  of  debt  issued  by  any  bank." 

It  continued  in  this  form  up  to  the  statutes  of  1858,  when 
the  provision  relating  to  witnessed  promissory  notes  was 
omitted  and  the  section  rewritten  so  as  to  read  as  follows : 

"Sec.  23.  None  of  the  provisions  of  this  chapter  shall  ap- 
ply to  any  action  brought  upon  any  bills,  notes  or  other  evi- 
dences of  debt  issued  by  any  bank  or  issued  or  put  in  cir- 
culation as  money."     [Ch.  138.] 

In  the  latter  form  it  is  now  in  force  as  sec.  4230,  Stats. 
(1898).  The  appellant  contends  that  this  statute  applies 
to  incorporated  as  well  as  unincorporated  banks^  banks  of 
discount  as  well  as  banks  of  issue,  and  exempts  from  the 
operation  of  the  statute  of  limitations  all  obligations  of  such 
banks  evidencing  a  debt  of  the  bank  whether  such  evidences 
of  debt  were  intended  to  circulate  as  money  or  not.  In  short, 
that  this  exemption  from  the  statute  of  limitations  relates 
not  to  certain  kinds  of  instruments,  but  to  that  class  of  mak- 
ers therein  designated  as  "any  bank."  This  is  predicated 
upon  the  generality  of  the  words  "bills,  notes,  or  other  evi- 
dences of  debt,"  and  upon  an  historical  review  of  the  rela-. 
tions  of  banks  to  the  commonwealth  in  the  early  years  of 
Wisconsin  territory  and  state.  It  would  seem  from  the 
banking  laws  in  force  in  this  territory  in  1839  that  there  may 
have  been  some  instrument  other  than  bank  bills  or  bank 
notes  put  in  circulation  or  attempted  to  be  put  into  circula- 
tion as  money,  for  sec.  1,  p.  145,  Terr.  Stats.  1839,  prohib- 
its incorporated  companies  not  .authorized  by  law  from  re- 
ceiving deposits,  making  discounts,  or  issuing  notes  or  other 
evidences  of  debt  to  be  loaned  or  put  in  circulation  as  money. 
Sec  2,  p.  146,  Id.,  forbids  persons  or  associations  of  per- 
sons or  bodies  corporate,  unless  expressly  authorized  by  law, 
to  issue  any  biUs  or  promissory  notes  or  other  evidences  of 
debt  for  the  purpose  of  loaning  them  or  putting  them  into 
circulation  as  money.     These  provisions  were  carried  for- 
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ward  into  ch.  39,  R  S.  1849.     In  sec.  17,  ch.  71,  K.  S.  1858 
(formerly  ch.  479,  Laws  of  1852),  a  bank  is  forbidden  to 
pay  out,  to  be  put  iii  circulation  as  money,  "any  bill,  note, 
certificate  of  deposit,  or  other  paper  having  the  similitude  of 
a  bank  note  and  issued  without  authority."     Then  appar- 
ently for  the  first  time  in  this  state  provision  was  made  for 
the  bank  oomptroller  delivering  to  each  state  bank  upon  its 
giving  security  certain  engraved  and  printed  notes  "in  the 
similitude  of  bank  notes,"  countersigned  by  the  comptroller, 
and  these  and  no  other  the  banks,  after  signing,  could  issue 
for  the  purpose  of  circulation.     The  comptroller  was  also 
authorized  to  refuse  to  deliver  these  engraved  and  counter- 
signed notes  to  any  bank  unless  he  had  satisfactory  evidence 
that  such  banking  association  had  not  been  or  is  not  to  be 
organized  for  the  purpose  of  issuing  circulating  notes  merely, 
but  was  organized  for  the  purpose  of  doing  a  banking  business 
by  discounting  bills,  notes,  and  other  evidences  of  debt,  by  re- 
ceiving deposits,  by  buying  and  selling  gold  and  silver  bul- 
lion, foreign  and  inland  bills  of  exchange,  loaning  money  on 
real  and  personal  security,  and  exercising  such  incidental 
powers  as  might  be  necessary  to  carry  on  such  business.     It 
was  further  required  that  he  be  satisfied  that  the  place  where 
the  husirvess  of  the  associaiion  is  earned  on  is  an.  inhdbUed 
town*,  village,  or  city  where  the  ordinary  business  of  inhabited 
towns,  villages,  or  cities  is  transacted. 

Prior  to  1858  the  Wisconsin  Marine  &  Fire  Insurance 
.Company  had  a  charter  from  the  state  which  authorized  it 
to  carry  on  the  business  of  marine,  fire,  or  life  insurance, 
also  to  receive  money  on  deposit  and  loan  the  same.  This 
charter  contains  a  provision  that  if  the  moneys  so  received 
on  deposit  were  in  bills,  notes,  or  other  evidences  of  debt  is- 
sued by  any  banker,  bank,  or  other  corporation,  and  loaned 
by  the  insurance  company,  such  bills,  etc.,  should  be  indorsed 
by  the  president  of  the  insurance  company  with  the  corporate 
name  thereof,  and  redeemed  at  its  usual  place  of  business  in 
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gold  or  silver  on  demand,  if  the  banker,  bank,  or  other  cor- 
poration first  issuing  the  same  should  fail.  This  indicates 
two  things:  First,  that  the  expression  %ills,  notes,  or  other 
evidences  of  debt"  was  then  used  in  statutes  to  designate  and 
cover  the  various  forms  of  obligation  used  by  banks  for  the 
purpose  of  putting  the  same  into  circulation  as  currency; 
second,  that  there  was  at  least  one  other,  not  a  bank  or  banker, 
which  was  indorsing  and  loaning  and  thereby  putting  into 
circulation  as  currency  bills,  notes,  and  other  evidences  of 
debt. 

Carrying  back  the  history  of  the  statute  in  question,  wo 
find  it  word  for  word  in  sec  4,  ch.  120,  E.  S.  Mass.  1836.    It 
was  probably  suggested  by  Hi/nsdale  v.  Lamed,  16  Mass.  65, 
as  indicated  in  Tower  v.  Appleton  Bank,  3  Allen,  387,  389. 
Or  it  might  have  been  suggested  by  the  difficulty  of  applying 
the  statute  of  limitations  to  bills  and  notes  or  other  evidences 
of  debt  put  into  circulation  as  money  received  back  and  reis- 
sued, which  difficulty  must  have  occurred  to  many  lawyers. 
Cases  in  6  Cent.  Dig.  col.  1556,  §  816.    If  evidences  of  debt 
other  than  notes  or  bills,  whether  specialties,  formal  instru- 
ments, or  mere  tokens,  had  been  issued  to  circulate  as  cur- 
rency, as  the  history  of  this  statute  and  the  words  of  other 
statutes  m  pari  materia  would  seem  to  indicate,  then  the  rule 
of  interpretation,  ejvsdem  generis,  would  govern,  and  not 
the  exception  to  that  rule  quoted  by  appellant  from  26  Am. 
&  Eng.  Ency.  of  Law   (2d  ed.)    610.     Again,  the  statute 
speaks  of  bills,  notes,  or  other  evidences  of  debt  issued  by  any 
bank.    The  word  "issue"  and  the  word  "issued"  have  manv 
different  meanings  depending  upon  the  subject  mattor  of  tlio 
writing  or  discourse,  or  upon  the  context,  or  both.    But  when 
the  word  "issue^'  is  U8e<l  with  reference  to  the  givinp^  out  of 
obligations  by  banks  it  has  a  "restricted,  special,  and  almost 
technical  meaning,  relating  exclusively  to  the  moneyed  cur- 
rency of  the  country."    Curtis  v.  Lcavilt,  17  Barb.  309,  341. 
The  execution  and  delivery  of  an  instrument  or  obligation 
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not  intended  for  further  circulation  by  delivery  is  rarely 
spoken  of  as  an  issue  of  such  instrument.  When  we  speak 
of  bills,  notes,  or  other  evidences  of  debt  issued  by  any  bank, 
it  is  quite  difficult  to  believe  that  it  is  intended  thereby  to 
cover  or  include  a  contract  made  by  the  bank  with  one  of  its 
officers  for  his  salarv,  or  the  execution  of  a  bond  and  mort- 
gage  for  the  purchase  money  of  its  office  site.  One  meaning 
of  the  word  "issue,"  used  as  a  verb,  is  "to  put  into  circula- 
tion; to  emit,  5.  V,:  as,  to  issue  bank  notes,  bonds,  script" 
Anderson,  Law  Diet  569. 

Although  only  half  a  century  has  passed  since  the  1858  re- 
vision of  the  Wisconsin  statutes,  the  banking  methods  of 
those  days  are  known  only  in  history  or  tradition.  But  it  may 
readily  be  inferred  that  banlcs  organized  solely  for  the  pur- 
pose of  issuing  their  bills,  notes,  and  other  evidences  of  in- 
debtedness to  circulate  as  currency,  and  having  their  places 
of  business  fixed  in  uninhabited  towns^  villages,  or  cities, 
were  ingenious  enough  to  evade  any  statute  which  mentioned 
merely  "bills  and  notes"  without  adding  words  of  wider  sig- 
nification.  Probably  to  forestall  such  enterprise  and  ingenu- 
ity the  expression  "bills,  notes,  or  other  evidences  of  debt" 
was  necessary  to  also  describe  and  cover  any  instrument  or 
obligation  not  technically  a  bill  or  note  by  reason  of  the  addi- 
tion of  a  seal  or  some  slight  alteration,  but  in  fact  put  in  cir^ 
dilation  as  money.     Putting  bank  notes  into  circulation  at 
that  time  meant  putting  them  into  circulation  as  cuiTency  or 
money,  because  the  bills  and  notes  or  other  evidences  of 
debt  of  solvent  banks  payable  to  bearer,  although  in  fonn 
identical  with  the  bill  or  note  of  a  natural  person,  neverthe- 
less formed  part  of  the  circulating  currency.    We  think  this 
is  the  sense  in  which  the  words  under  consideration  are  em- 
ployed in  this  statute,  and  that  sec.  4230,  Stats.   (1898), 
covers  only  bills,  notes,  and  evidences  of  debt  issued  by  a 
bank,  that  is  to  say,  put  into  circulation  as  money  by  any 
bank.    The  amendment  of  1858  included  like  paper  put  into 
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circulation  by  any  person,  natural  or  artificial.  We  must 
therefore  hold  that  the  certificates  of  deposit  in  question  at 
the  time  they  were  executed  and  delivered  and  thereafter 
\pere  not  intended  for  circulation,  were  not  put  into  circula- 
tion as  currency,  and  are  therefore  not  within  the  meaning  of 
eecL  4230,  Stats.  (1898).  Consequently,  until  the  rule  of 
that  case  is  changed  by  legislation,  Curran  v.  Witter,  68 
\Yis.  16,  31  N".  W.  705,  must  control  the  decision  of  causes 
like  the  instant  case.  Moreover,  a  statute  identical  in  terms 
has  been  in  force  in  Michigan  at  least  since  1838.  This 
statute  was  construed  in  Tripp  v.  Curtenius,  36  Mich.  494, 
499,  to  relate  only  to  circulating  notes  and  not  to  include 
certificates  of  deposit.  We  are  therefore  of  opinion  that  the 
certificates  of  deposit  in  question  fall  within  the  general 
statute  of  limitations,  sec.  4222,  Stats.  (1898),  and  not 
within  the  exception  mentioned  in  sec.  4230,  Id. 
By  the  Court. — ^The  order  of  the  circuit  court  is  affirmed. 


Wells  and  another,  Respondents,  vs.  Aii^dreas,  Appellant 

March  U— March  SI,  1908, 

Real-estate  broker:  Commission. 

A  commission  contract  for  the  sale  of  realty  contained  a  provision 
that  the  principal  could  revoke  the  same  on  ninety  days*  writ- 
ten notice  to  the  agent,  and  In  case  of  such  revocation  the 
agent  was  to  be  entitled  to  receive  no  compensation  unless  a 
sale  was  made  to  a  purchaser  procured  by  him  prior  to  the  ex- 
piration of  the  contract.  Held,  that  the  agent  was  entitled  to 
recover  the  stipulated  commission  on  a  sale  consummated  by 
the  principal  after  the  expiration  of  the  contract  to  a  pur- 
chaser procured  by  the  agent  during  the  existence  of  the  con- 
tract and  with  whom  the  principal  had  previously  refused  to 
deal. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Ray  Stevens,  Circuit  Judga    Affirmed. 

Action  on  a  commission  contract  for  a  sale  of  realty. 

The  following  excerpt  from  the  contract  shows  sufficiently 

the  agreement: 

*The  said  party  of  the  first  part  does  hereby  appoint  and 
p^ive  the  second  party  the  exclusive  right  of  selling  the  fol- 
lowing described  property  and  also  authorizes  them  to  enter 
into  a  written  contract  and  sell  the  same  in  his  behalf,  to 
wit — sum  of  thirty-eight  hundred  dollars,  northeast  quarter, 
northeast  quarter,  south  half  of  northeast,  all  section  four, 
town  nine,  range  three  east  The  said  above  described  prop^ 
erty  is  to  be  sold  if  possible  for  the  sum  of  thirty-eight  hun- 
dred dollars  or  any  other  sum  less  that  figure  satisfactory  to 
the  first  party — and  in  case  of  a  sale  being  made  the  second 
party  are  to  receive  a  commission  of  four  per  cent,  in  full 
compensation  for  their  services.  .  .  .  But  the  first  party  re- 
serves the  right  to  revoke  this  agreement  by  giving  second 
party  ninety  days'  notice  in  writing.  Then  they  shall  have 
no  compensation  unless  the  sale  is  made  to  a  purchaser  pro- 
cured by  the  said  agents  prior  to  such  expiration." 

The  complaint  contained  appropriate  allegations  showing 
the  nature  of  the  commission  agreement  and  that  pursuant 
thereto  and  within  the  life  thereof  plaintiffs  procured  a  cus- 
tomer ready,  willing,  and  able  to  purchase  the  property  at  a 
slun  which  the  defendant  had  signified  his  willingness  to  ac- 
cept, and  then  the  defendant  refused  to  part  therewith  to  sucb 
customer,  canceled  the  contract,  and  after  waiting  ninety 
davs  sold  the  land  to  such  customer.  The  amount  of  com- 
mission  claimed  was  $140  and  interest. 

The  defendant  answered  denying  the  allegations  of  the 
complaint  and  specially  denying  that  plaintiffs  at  any  timo 
produced  a  purchaser  ready,  willing,  and  able  to  buy  the 
property  on  terms  mentioned  in  the  commission  contract  or 
terms  satisfactory  to  the  defendant,  and  alleged  that  the  sale 
fin  all  V  made  was  without  reference  to  anv  effort  in  that 
gard  by  plaintiffs ;  and  further  pleaded  a  settlement. 
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The  cause  was  submitted  to  the  juiy  resulting  in  the  fol- 
lowing two  special  findings: 

"(1)  Prior  to  September  6,  1905,  did  plaintiff  secure  a 
purchaser  ready,  willing,  and  able  to  buy  the  land  in  ques- 
tion at  a  price  satisfactory  to  the  defendant?  A.  Yes. 
(2)  Did  the  plaintiff  on  September  5,  1905,  agree  to  release 
and  discharge  the  defendant  from  all  liability  under  the 
contract?     A.  No." 

The  evidence  was  unoontroverted  that  defendant  refused  to 
deal  with  the  proposed  purchaser  mentioned  in  the  verdict, 
and  that  if  the  findings  of  the  jury  are  correct  the  reason  why 
the  sale  was  not  made  was  owing  to  the  conduct  of  defendant. 

Judgment  was  rendered  upon  the  verdict  in  plaintiffs' 
favor. 

For  the  appellant  there  was  a  brief  by  T.  W,  King  and 
Bentley  &  KeUey,  and  oral  argument  by  Mr.  King  and  Mr. 
P.  R.  Bentley. 

For  the  respondents  there  was  a  brief  by  Grotophorsf, 
Evans  <&  Thomas^  and  oral  argument  hjE.  A.  Evans. 

Marshaxi.,  J.  A  careful  review  of  the  record  satisfies  us 
that  the  verdict,  so  far  as  it  finds  that  respondents  within  the 
life  of  the  commission  contract  procured  a  customer  for  ap- 
pellant's farm  and  that  the  former  did  not  release  the  latter 
from  liability  under  such  contract,  is  supported  by  credible 
evidence.  The  findings  in  that  regard,  in  connection  with 
facts  which  appear  conclusively  from  the  evidence,  support 
the  judgment  under  our  construction  of  the  contract,  leaving 
out  of  view  the  question  mainly  discussed  by  counsel  for  ap- 
pellant. 

The  provision  securing  compensation  to  respondents  in 
case  of  a  ^le  being  made  by  appellant  to  a  purchaser  pro- 
cured by  the  former  prior  to  the  expiration  of  the  contract 
very  clearly  was  intended  to  so  protect  respondents  that  in 
case  of  their  finding  a  customer  for  the  property  while  they 
Vol.  135  —  21 
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were  entitled  to  seek  therefor  and  a  sale  by  appellant  to  such 
customer  after  the  expiration  of  the  conmdssion  contract, 
they  should  have  the  same  right  to  compensation  for  their 
services  as  in  case  of  a  contract  of  sale  satisfactory  to  appel- 
lant being  made  by  them  with  such  customer  prior  to  the  ter^ 
mination  of  the  commission  agreement  The  complaint  seta 
forth  fully  a  cause  of  action  under  that  feature  of  such  con- 
tract. That  respondents  did  secure  a  customer  for  the  prop- 
erty to  whom  appellant  subsequent  to  the  termination  of 
such  agreement  sold  the  property  is  a  verity  in  the  case. 
Hence  there  is  no  escape  from  the  conclusion  that  the  stipu- 
lated commission  was  earned^  and  that  the  judgment  must 
be  affirmed. 

By  the  Court. — Judgment  affirmed. 


LovEBiN  &  Beownb  Company,  Appellant^  vs.  Tkaves, 

EespondenL 

March  U— March  SI,  1908. 

Cfuaranty:  Demand  on  debtor:  Notice  of  default:  Foreign  corpora- 
tion: Transacting  business  within  the  state:  Interstate  conir 
merce:  Limitations  on  staters  power:  Agency:  Knowledge  of 
agent. 

1.  Where  a  guaranty  Is  one  of  payment  and  not  of  mere  collection, 

no  efforts  to  collect  from  the  debtor  are  necessary  before  de- 
mand on  the  guarantor. 

2.  No  notice  of  the  defaults  of  a  debtor  to  a  guarantor  la  necessary 

unless  required  by  the  provisions  of  the  guaranty. 
8.  Where  F.  acted  as  agent  for  plaintiff,  a  foreign  corporation,  in 
soliciting  orders  for  the  sale  of  groceries  to  residents,  and  de- 
fendant guaranteed  the  payment  for  all  goods  supplied  to  F. 
by  plaintiff,  held,  that  as  between  plaintiff  and  defendant  the 
validity  of  the  guaranty  was  not  affected  by  the  fact  that  the 
transactions  by  which  the  goods  were  sold  might  be  invalid  be- 
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cause  plaintiff,  being  a  foreign  corporation,  had  not  complied 
with  sec.  17706,  Stats.  (1898),  requiring  the  filing  of  articles 
of  Incorporation  before  transacting  business  within  the  state. 

4.  The  power  of  the  state  to   impose  conditions,   mentioned   in 

sec.  17706,  Stats.  (1898),  on  granting  to  foreign  corporations 
the  right  to  do  business  within  the  state  is  not  restrained  by 
sec.  2,  art.  lY,  U.  S.  Const,  providing  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of 
the  citizens  of  the  several  states,  nor  by  sec.  1,  amend.  XIV, 
XT.  S.  Const,  forbidding  the  state  to  make  or  enforce  any  law 
abridging  the  priyileges  or  immunities  of  citizens  of  the 
United  States. 

5.  The  power  of  the  state  to  require  foreign  corporations  to  file 

their  articles  of  incorporation  before  transacting  business 
within  the  state  is  subject  to  such  implied  restraints  as  grow 
out  of  the  power  in  the  federal  government  to  regulate  inter- 
state commerce. 

6.  Transactions  involving  a  physical  transfer  of  merchandise  from 

the  possession  and  title  of  an  owner  in  one  state  to  the  posses- 
sion and  ownership  of  purchasers  in  another  are  interstate. 

7.  Soliciting  orders  or  making  a  contract  for  the  sale  of  goods  sit- 

uated in  one  state  and  which  by  the  terms  of  the  order  or  con- 
tract are  to  reach  the  hands  of  a  purchaser  in  another  is  an 
Inherent  part  of  the  commerce  consisting  of  the  whole  trans- 
action. 

8.  Delivery  to  the  purchaser  of  goods  needing  to  be  transported 

from  one  state  into  another  Is  an  Inherent  and  essential  part 
of  "commerce,"  without  consideration  as  to  the  manner  or  con- 
tinuity of  the  transportation  or  the  maintenance  at  the  time 
of  delivery  of  the  same  Inclosure  or  package  which  character- 
ized the  commencement  of  the  transportation. 

9.  "Commerce"  comprehends  all  the  intercourse  between  parties 

necessarily  or  ordinarily  Involved  In  a  commercial  transaction 
with  reference  to  merchantable  commodities. 
10.  Plaintiff,  a  foreign  corporation  having  a  store  in  Chicago,  em- 
ployed an  agent  In  Wisconsin  who  solicited  orders  for  grocer- 
ies from  persons  within  the  state,  noting  the  orders  received 
upon  a  slip  headed  with  plaintiff's  name  and  upon  which  he 
Inserted  the  name  and  address  of  the  purchaser.  After  secur- 
ing several  orders  the  agent  made  out  an  "order  sheet"  ad- 
dressed to  plaintiff,  directing  it  to  ship  to  him  the  goods  there- 
in specified,  and  on  the  sheet  he  stated  the  various  parcels  that 
he  had  sold  to  different  individuals,  each  order  being  referred 
to  by  its  number  but  not  by  the  name  of  the  purchaser.    The 
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goodfi  were  then  wrapped  in  plaintilTs  store  at  Chicago  in  the 
amounts  of  each  specification  designated  hy  the  number  of  the 
order  on  each  parcel  but  not  with  the  name  of  the  purchaser, 
and  all  of  these  parcels  were  then  assembled  in  larger  pack- 
ages and  sent  to  the  agent,  who  opened  the  same  and  delivered 
the  individual  parcels  to  the  respective  purchasers,  collecting 
a  price  greater  than  that  charged  him  by  plaintiff.  His  profit 
or  commission  resulted  from  this  difference  in  price.  Held, 
that  the  only  transaction  of  business  by  plaintiff  in  this  state 
and  its  only  contracts  herein  were  in  the  conduct  of  Interstate 
commerce  and  were  not,  therefore,  subject  to  the  provisions  of 
sec.  1770&,  Stats.  (1898). 
11.  Actual  knowledge  by  plaintiff  of  the  Identity  of  the  person  for 
whom  any  given  package  of  goods  was  intended  when  it  started 
the  same  on  its  transportation  from  Chicago  was  not  essential 
to  support  the  conclusion  that  the  act  of  delivery  by  the  agrent 
was  a  part  of  interstate  commerce;  but  if  knowledge  were  neo* 
essary,  then  the  agent's  knowledge  of  the  identity  of  the  par> 
chaser  was  the  knowledge  of  the  principal. 


Appeal  Irom  a  judgment  of  the  circuit  court  for  Saiik 
county :  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

Action  to  recover  upon  a  guaranty  in  the  following  words : 

'*For  the  purpose  of  enabling  H.  E.  Ferris  to  purchase 
goods  upon  credit  from  Loverin  &  Browne  Company  of  Chi- 
cago, I  hereby  guarantee  that  said  H.  E.  Ferris  shall 
promptly  pay  them  for  all  goods  which  they  may  hereafter 
sell  to  him  upon  credit  until  this  guaranty  is  revoked-  Said 
payment  to  be  made  ^vithin  ten  days  after  receiving  goods. 
My  liability  hereunder  shall  cover  any  balance  to  become 
due  not  exceeding  $500.  The  goods  ordered  under  this 
guaranty  may  be  returned  within  ten  days  after  receiving 
the  same  at  invoice  prices,  if  freight  charges  are  paid  and 
goods  are  returned  in  good  order,  properly  packed." 

Plaintiff  was  an  Illinois  corporation  engaged  in  the  whole- 
sale gi'ocery  business  without  having  complied  with  sec. 
37706^  Stats.  (1898).  At  the  time  of  the  guaranty  business 
relations  had  been  maintained  for  some  time  with  H.  E. 
Ferris,  whereby  he  was  called  its  agent.  The  business,  how- 
ever, consisted  in  his  soliciting  orders  for  groceries  from  in- 
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dividuals,  noting  the  order  upon  a  slip  which  was  headed  with 
plaintiff's  name,  and  upon  which  he  inserted  the  name  and 
address  of  the  purchaser  of  the  goods  ordered,  and  delivered 
a  duplicate  of  the  memorandum  to  the  purchaser,  stamped 
with  a  rubber  stamp  ''Loverin  &  Browne  Company,  by  II.  E. 
Ferris,  Agent."  After  securing  several  orders  he  made  out 
%^hat  was  called  an  "order  sheet"  addressed  to  the  plaintiff, 
directing  it  to  ship  to  him  at  a  station  named  the  goods  there- 
after specified,  and  on  the  sheet  he  stated  the  various  parcels 
that  he  had  sold  to  different  individuals,  each  order  being  re- 
ferred to  by  its  number,  but  not  the  name  of  the  purchaser. 
The  goods  were  then  wrapped  up  in  plaintiff's  store  at  Chi- 
cago in  the  amounts  of  each  specification  designated  by  the 
number  of  the  order  on  each  parcel,  but  not  with  the  name  of 
said  purchaser,  and  all  of  said  parcels  were  then  assembled 
in  a  larger  package  or  case  and  shipped  to  Ferris.  Prior  to 
the  making  of  the  guaranty  he  had  been  required  to  send  the 
cash  for  all  goods  ordered  before  the  delivery  of  the  same  to 
him,  and  the  guaranty  was  for  the  purpose  of  avoiding  this 
necessity  and  obtaining  ten  days'  credit  in  which  to  collect 
for  the  goods.  On  receipt  of  the  larger  package  or  box  Fer- 
ris opened  the  same  and  delivered  the  individual  parcels  to 
the  respective  purchasers,  collecting  a  price  greater  than  that 
which  was  charged  him.  His  profit  or  commission  resulted 
from  this  difference  of  price.  On  receipt  of  this  written 
guaranty  by  the  plaintiff  at  Cliicap^o  it  wrote  to  the  defendant 
a  notice  of  its  acceptance  of  the  same,  which  notice  she  never 
received,  but  knew  at  all  times  that  plaintiff  was  delivering 
goods  in  reliance  thereon.  At  the  time  of  the  guaranty  de- 
fendant was  unmarried,  but  shortly  afterguards  married  Fer- 
ris.  The  business  continued  until  April  16,  1902,  soon  after 
which  she  revoked  her  guaranty  and  instituted  proceedings 
for  divorce  from  Ferris.  There  was  conflict  of  evidence  as 
to  whether  she  sent  a  revocation  of  her  guaranty  in  October, 
1901,  or  not  until  the  latter  part  of  x\pril,  1902.     The  bal- 
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ance  due  from  Ferris  at  that  time  above  all  subsequent  col- 
lections by  him  was  $340.76.  The  jury  by  special  verdict 
found  (1)  that  defendant  did  not  receive  a  letter  from  the 
plaintiff  notifying  her  of  its  acceptance  of  the  guaranty; 
(2)  that  she  did  not  revoke  her  guaranty  on  October  20, 
1901 ;  and  (3)  that  Ferris  was  acting  as  agent  for  the  plaint- 
iff  in  the  sale  of  the  goods.  Each  party  moved  for  judgment 
on  the  verdict,  and  the  court  rendered  judgment  for  the  de- 
fendant upon  the  ground  stated  in  an  opinion  filed^  that, 
Ferris  being  the  agent  of  the  plaintiff  in  making  the  sales 
which  were  the  basis  of  defendant's  liability,  such  sales  con- 
stituted a  transaction  of  business  in  this  state  by  a  foreign 
corporation  and  the  arrangement  with  him  was  illegal,  and 
that  such  illegality  infected  defendant's  guaranty;  from 
which  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  V,  H.  Cody  and 
Grotophorst,  Evans  &  Thomas,  and  oral  argument  by  Mr. 
E,  A,  Evans  and  Mr.  Cody. 

For  the  respondent  there  was  a  brief  by  Bentley  A  KeUey, 
and  oral  argument  by  F.  B,  Bentley. 

Dodge,  J.  The  right  of  plaintiff  to  recover  is  resisted  by 
the  defendant  on  the  ground,  among  others,  of  revocation 
and  her  inability  as  a  married  woman  to  renew  the  guaranty 
thereafter.  On  this  question,  however,  the  verdict  is  adverse 
to  the  defendant  and  establishes  that  she  did  not  revoke  as 
claimed,  and  this  finding  has  support  in  the  evidence.  While 
defendant  testifies  without  contradiction  that  she  wrote  a 
hotter  in  October,  the  receipt  of  that  letter  is  denied  by  plaint- 
iff, and  certain  other  correspondence  is  offered  which  tends  to- 
justify  the  conclusion  that  she  never  sent  any  letter  declar- 
ing the  guaranty  at  an  end  until  after  the  last  shipment  of 
goods  involved  in  plaintiff's  claim. 

Another  objection  is  that  defendant  never  was  notified  of 
Ferris's  default  until  after  she  revoked  her  guaranty,  and 
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that  no  efforts  have  been  made  to  collect  from  Ferris,  al- 
though there  is  evidence  of  his  financial  responsibility. 
These  contentions  are  met,  however,  by  the  very  obvious  con- 
sideration that  the  guaranty  is  one  of  payment  and  not  of 
mere  collection ;  hence  no  efforts  to  collect  from  him  before 
demand  on  the  guarantor  were  necessary.  Day  v,  Elmore, 
4  Wis.  190 ;  Hoover  v.  McCormicJc,  84  Wis.  215,  64  N.  W. 
505.  'Not  is  there  any  provision  in  the  guaranty  which  im- 
posed on  the  plaintiff  the  duty  to  notify  defendant  of  failures 
on  the  part  of  Ferris  to  remit  according  to  his  agreement.. 
The  evidence  is  uncontradicted  that  notice  was  given 
promptly  after  the  revocation  of  the  guaranty  and  demand 
made  on  her  and  that  no  extensions  have  been  conceded  to 
Ferris. 

On  all  the  foregoing  subjects  the  decision  of  the  trial  court 
was  adverse  to  the  defendant  The  judgment  in  her  favor 
was  predicated  solely  upon  the  proposition  that  the  contract 
between  plaintiff  and  Ferris  constituting  him  its  agent, 
whereby  it,  acting  through  him,  sold  goods  in  Wisconsin^ 
was  forbidden  by  sea  17706,  Stats,  (1898),  and  therefore 
was  iU^al,  so  that  no  liability  could  arise  therefrom  from 
Ferris  to  the  plaintiff. 

We  have  very  much  doubt,  notwithstanding  the  answer  of 
the  jury  to  the  third  question  of  the  special  verdict,  whether 
the  plaintiff  can  be  considered  as  having  contracted  for  the 
sale  or  delivery  of  any  goods  to  individual  purchasers  in 
Wisconsin.  Conceding  the  correctness  of  the  finding  that  by 
reason  of  the  use  of  plaintiff's  name  in  such  sales  and  the 
acceptance  of  the  orders  in  that  name,  even  though  by  plaint- 
iff's authority  and  consent,  Ferris  was  plaintiff's  agent  quoad 
the  individual  purchasers  so  that  they  might  have  enforced 
their  respective  bargains  against  the  plaintiff,  yet  the  real 
question  is.  What  was  the  arrangement  between  plaintiff 
and  Ferris  as  to  its  dealings  with  him  ?  for  it  was  his  indebt- 
edness to  the  plaintiff  which  was  guaranteed.     There  is 
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much  evidence  to  support  the  idea  that  as  between  the  orig- 
inal parties  the  plaintiff  merely  sold  and  shipped  to  Ferris 
the  goods  ordered  by  him,  upon  his  promise  to  pay  a  fixed 
price  therefor,  and  that  his  dealings  with  the  individual 
purchasers  in  Wisconsin  were  his  individual  acts  done  inde- 
pendently of  the  plaintiff.  If  that  were  true,  we  apprehend 
no  one  would  contend  that  such  act  of  shipping  goods  from 
Chicago  to  Ferris  on  his  order  received  by  mail  could  consti- 
tute the  transaction  of  business  in  this  state,  or  the  making 
of  a  contract  here  which  affected  the  plaintiff's  personal  lia- 
bility under  sec  1770&.  But  as  the  court  has  given  a  broader 
construction  to  the  jury's  finding  in  the  light  of  all  the  evi- 
dence, and  has  held  that  because  he  was  its  agent  therefore 
the  plaintiff  so  acted  in  his  acts  of  soliciting  and  closing  or- 
ders and  delivering  goods  that  they  constituted  its  transaction 
of  business,  we  prefer  to  consider  the  rights  of  the  parties 
upon  that  basis. 

Sec  1770&  has  been  several  times  considered  by  this  court 
and  upheld  to  the  full  extent  of  its  terms.  It  is  enacted  un- 
der the  undoubted  power  of  every  state  to  impose  conditions 
in  absolute  discretion  upon  granting  the  privil^e  of  doim; 
business  in  this  state  to  any  foreign  corporation.  Paul  %\ 
Yirginia,  8  Wall.  168 ;  Chicago  T.  &  T.  Co.  v.  Bashford,  120 
Wis.  281,  97  K  W.  940.  That  power  is  not  restrained  by 
sec.  2,  art.  IV,  of  the  federal  constitution,  providing  that  the 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  the  citizens  of  the  several  states,  nor  by  sec 
1,  amend.  XIV,  to  that  constitution,  providing  that  no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
lesres  or  immunities  of  citizens  of  the  United  States,  because 
foreign  corporations  are  not  citizens.  PavZ  v.  Virginia,  s-u^ 
pra;  Chicago  T,  &  T.  Co.  v.  Bashford,  supra.  It  is,  how- 
ever, subject  to  an  implied  restraint,  in  that  the  federal  gov- 
ernment is  invested  by  sec  8,  art  I,  Const.  U.  S.,  with  the 
power  "to  regulate  commerce  with  foreign  nations  and  among 
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the  several  states,"  whereby  is  excluded  the  exercise  of  any 
power  or  regulation  by  the  several  states.  Gibbons  v.  Ogden, 
9  Wheat.  1 ;  Brown  v.  Maryland,  12  Wheat  419,  When, 
therefore,  the  trial  court  reached  the  conclusion  that  the  acts 
of  the  plaintiff  constituted  transactions  in  this  state  forbidden 
by  the  local  law,  there  still  remained  another  question  for  de- 
cision before  the  contracts  could  be  held  subject  to  our  stat- 
utes and  void  for  that  reason.  That  question  was  whether 
they  constituted  any  essential  part  of  commerce  among  the 
several  states,  a  question  apparently  not  considered  and  cer- 
tainly not  expressly  decided  by  the  trial  court  This  clause 
in  the  constitution  of  the  United  States  has  been  the  subject 
of  multitudinous  consideration  and  decision,  and  it  has  be- 
come unquestionably  established  that  the  words  thereof  aixi 
to  receive  the  broadest  reasonable  construction. 

The  transactions  of  the  plaintiff,  assuming  Ferris's  afjency 
so  that  his  acts  were  its  acts,  involved  a  physical  transfer  of 
merchandise  from  the  possession  and  title  of  an  owner  in 
Illinois  to  the  possession  and  ownership  of  purchasers  in 
Wisconsin,  and  most  obviously,  therefore,  were  interstate, 
thus  leaving  for  consideration  only  the  questions  whether  the 
several  acts  which  were  done  in  this  state  were  an  inherent 
part  of  commerce.  In  recent  years  the  term  "commerce," 
especially  "interstate  commerce,"  has  been  the  subject  of 
much  legislation  and  litigation,  and  that  legislation  and  liti- 
gation  has  been  so  largely  addressed  to  the  subject  of  trans- 
portation that  there  has  perhaps  grown  up  a  somewhat  in- 
definite conception  that  interstate  commerce  and  interstate 
transportation  are  synonymous  and  coterminous  expressions. 
But  this  is  far  from  true.  Indeed,  in  the  great  leading  casie 
as  to  the  meaning  of  the  term  "commerce"  in  the  constitution, 
namely,  Gibbons  v.  Ogden,  9  Wheat.  1,  189,  the  contention 
strenuously  urged  and  overcome  only  bv  the  masterly  lofric  of 
Marshatx,  C.  J.,  was  to  the  effect  that  transportation  was 
not  a  part  of  the  commerce  of  the  constitution  at  all,  but 
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merely  the  transactions  of  buying  and  selling.     The  court 
sai^: 

"The  counsel  for  appellee  would  limit  it  [commerce]  to 
traffic,  to  buying  and  selling,  or  to  interchange  of  conunodi- 
ties,  and  do  not  admit  that  it  comprehends  navigatiaQ. 
This  would  restrict  a  general  term  applicable  to  many  ob- 
jects to  one  of  its  significations.  Commerce  undoubtedly  is 
traffic;  but  it  is  something  more.  It  is  intercourse  It  de- 
scribes the  commercial  intercourse  between  nations  and  parts 
of  nations  in  all  its  branches." 

And  in  the  succeeding  case  expounding  this  same  clause 
of  the  constitution  with  reference  to  a  law  which  sought  to 
tax  the  act  of  selling  imported  goods  the  court  said : 

"Commerce  is  intercourse.  One  of  its  most  ordinary  in- 
gredients is  traffic  .  .  .  To*what  purpose  should  the  power 
to  allow  importation  be  given,  unaccompanied  with  the 
power  to  authorize  a  sale  of  the  thing  imported  ?  Sale  is  the 
object  of  importation,  and  is  an  essential  ingredient  of  that 
intercx)urse,  of  which  importation  constitutes  a  part.  It  is 
as  essential  an  ingredient,  as  indispensable  to  the  existence 
of  the  entire  thing,  then,  as  importation  itself.  It  must  be 
considered  as  a  component  part  of  the  power  to  regulate  com- 
merce. Congress  has  a  right,  not  only  to  authorize  the  im- 
portation, but  to  authorize  the  importer  to  sell."  Brown  v. 
Maryland,  12  Wheat  419. 

These  comprehensive  utterances  have  hardly  been  im- 
proved upon  since,  even  in  the  light  of  a  century's  expe- 
rience of  ingenious  attempts  to  differentiate  the  acts  which 
inhere  in  commerce  and  those  which  are  extrinsic  to  it,  and 
further  quotation  from  later  cases  can  hardly  add  to  their 
force.  Parentheticallv  it  may  be  said,  for  accuracy,  that  it 
has  been  decided  that  the  traffic  or  intercourse,  in  order  to 
constitute  commerce  or  a  part  thereof,  must  relate  to  some 
merchantable  commodity,  or  at  least  that  it  is  not  sufficient 
that  it  relate  to  a  contract  of  insurance  {Pavl  v,  VirginicUj  8 
Wall.  168),  or  to  communication  of  instruction  across  state 
lines  (International  T.  Co.  v.  Peterson,  133  Wis.  302,  118 
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If.  W.  730)  ;  a  qualification  obviously  of  no  importance  here, 
for  the  subject  of  whatever  transactions  were  had  was  grocer- 
ies, naturally  and  customarily  the  subject  of  barter  and  sale. 
In  confirmation  of  the  broad  but  accurate  language  quoted, 
authorities  are  numerous  that  the  act  of  soliciting  orders  or 
making  a  contract  for  the  sale  of  goods  situated  in  one  state, 
and  which  by  the  terms  of  the  order  or  contract  are  to  reach 
the  hands  of  a  purchaser  in  another,  is  an  inherent  part  of  the 
commerce  consisting  of  the  whole  transaction.  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct  739 ;  Bobbins  v. 
Shelby  Co.  Tax.  Dist.  120  U.  S.  489,  7  Sup.  Ct  592 ;  Stock- 
ard  V.  Morgcun,  185  XJ.  S.  27,  22  Sup.  Ct  576 ;  Rearick  v. 
Pennsylvania,  203  U.  S.  507,  27  Sup.  Ct  159;  Loevre  v. 
Lawlor,  208  IT.  S.  274,  28  Sup.  Ct  301 ;  Oreek-Am.  S.  Co. 
V,  Bichardson  D.  Co.  124  Wis.  469,  102  K  W.  888.  Not 
less  unanimous  are  the  authorities  in  asserting  that  the  de- 
livery to  the  person  who  has  so  purchased  goods  needing  to 
be  transported  from  one  state  into  another  is  also  an  inherent 
and  essential  part  of  the  intercourse  defined  by  the  word 
"commerce,"  and  that  too  without  consideration  as  to  the 
manner  or  continuity  of  the  transportation  or  the  mainte- 
nance at  the  time  of  delivery  of  the  same  inclosure  or  package 
which  characterized  the  commencement  of  the  transportation. 
Lyng  v.  Michigan,  135  U.  S.  161,  10  Sup.  Ct  725 ;  Crutclier 
V.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct  851 ;  Caldivell  v. 
North  Carolina,  187  U.  S.  622,  23  Sup.  Ct  229 ;  Bearick  v. 
Pennsylvania,  supra;  Loewe  v.  Lawlor,  supra;  Butler  Bros. 
8.  Co.  V.  U.  8.  B.  Co.  156  Fed.  1 ;  Greek- Am.  S.  Co.  v.  Bich- 
ardson D.  Co.,  supra.  It  cannot  now  be  doubted  that  "com- 
merce" in  the  federal  constitution  comprehends  all  of  the 
intercourse  between  the  parties  necessarily  or  ordinarily  in- 
volved in  a  commercial  transaction  with  reference  to  mer- 
chantable commodities.  Nor  can  it  be  doubted  that  the  solic- 
itation of  the  purchaser  by  the  seller,  the  contract  of  pur- 
chase and  sale,  and  the  actual  physical  delivery  to  the  pur- 
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chaser  by  whatever  means  may  be  selected  are  all  inherent 
parts  of  the  intercourse  pertaining  to  trade  or  traflSc  in  mer- 
chandise. But  obviously  the  plaintiflF,  in  the  most  extreme 
view  of  the  evidence,  performed  no  other  acts  in  Wisconsin. 
Hence  its  only  transaction  of  business  in  this  state  and  ita 
only  contracts  herein  were  in  the  conduct  of  interstate  com- 
merce and  could  not  be  forbidden  or  avoided  by  a  state  law. 

The  respondent  seeks  to  differentiate  this  case  from  the 
principle  of  the  cases  cited  by  pointing  out  that  the  plaintiff 
itself  or  its  officers  had  no  knowledge  of  the  identity  of  the 
person  for  whom  any  given  package  of  goods  was  intended 
when  it  started  the  same  on  its  transportation  from  Chicago. 
We  fail  to  see  any  significance  to  this  circumstance  except  its 
evidentiary  effect  to  disprove  the  fact  that  the  sale  to  such 
purchaser  had  been  made  at  all  by  the  plaintiff,  in  which  case, 
of  course,  neither  the  contract  of  purchase  nor  the  act  of  de* 
livery  would  have  been  its  act,  and  hence  not  in  derogation  of 
sea  1770&.  If,  however,  we  assume  such  agency  for  Ferris 
as  to  make  both  sale  and  delivery  the  act  of  the  plaintiff,  then 
Ferris's  knowledge  of  the  identity  of  the  purchaser  was  the 
knowledge  of  his  principal,  and  the  box  of  crackers  or  parcel 
of  coffee,  when  shipped  from  Chicago,  was  intended  by 
plaintiff  to  reach  and  be  delivered  to  the  identical  person 
who  had  ordered  it  However,  we  do  not  deem  this  considera- 
tion at  all  essential  to  the  conclusion  that  the  act  of  deliverv 
was  a  part  of  the  interstate  commerce.  We  conclude  that 
neither  the  contract  between  plaintiff  and  Ferris  nor  between 
plaintiff  and  defendant  was  within  any  prohibition  of  law 
so  as  to  affect  the  validity  of  the  latter,  which  therefore 
must  be  enforced  according  to  its  terms. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  for  plaintiff  for  the  sum 
of  $340.76,  with  interest  from  April  16,  1902. 

Bastifoud,  J.,  took  no  part. 
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State  ex  bel.  O'Neill,  Kespondent)  vs.  Tkask,  Appellant. 

March  li— March  SI,  1908. 

Elections:  Nonregiatered  voter:  BvSciency  of  affidavit:  Defective 
forms  of  affidavits:  Construction  of  statute:  Imperative  provi- 
sions:  Pleading:  Denial  of  knowledge, 

1.  In  a  municipal  election  the  affidavit  of  a  nonregistered  but  other- 

wise qualified  voter,  presented  to  establish  his  right  to  vote, 
stated  merely  that  he  was  a  resident  of  the  ward,  a  citizen  of 
the  United  States  or  had  declared  his  intention  to  become  such, 
that  he  was  of  lawful  age,  and  had  resided  in  the  state  one 
year  and  in  the  election  district  for  ten  days.  Held,  that  the 
affidavit  was  essentially  defective  in  that  it  failed  to  state,  as 
required  by  sec.  61,  Stats.  (1898),  that  since  the  completion  of 
the  registry  of  voters  the  affiant  had  become  a  qualified  voter 
of  such  district;  that  he  was  a  voter  at  the  last  previous  gen- 
eral election  in  the  district  where  he  offers  to  vote,  and  has  not 
since  become  disqualified  by  removing  therefrom,  or  otherwise; 
or  if  removed  therefrom,  that  he  was  then  a  legal  voter  of  this 
district,  or  has  otherwise  become  a  qualified  voter  thereof. 

2.  In  a  proceeding  to  contest  the  defendant's  election  to  the  office 

of  alderman  the  answer  of  defendant  to  plaintiffs  allegation 
that  a  certain  person  had  voted  for  defendant  stated  that  he 
had  no  knowledge  as  to  how  such  elector  voted.  Held,  that 
this  was  not  equivalent  to  an  allegation  that  defendant  had 
not  sufficient  knowledge  or  information  to  form  a  belief  and 
therefore  does  not  put  plalntlfE  to  proof  thereof. 

3.  The  fact  that  some  of  the  forms  of  affidavits  provided  for  non. 

registered  voters,  desiring  to  present  proof  of  their  right  to 
vote,  were  essentially  defective,  does  not  entitle  such  voters 
to  rely  on  them  as  sufficient  proof  of  their  right,  as  sec.  23, 
Stats.  (1898),  forbids  the  receipt  of  the  votes  of  nonregistered 
electors  unless  they  show  their  qualifications  in  the  manner 
prescribed  by  sec.  61,  Stats.  (1898). 

4.  Sec  61,  Stats.    (1898),  prescribing  the  manner  of  proof  by  a 

nonregistered  elector  of  his  right  to  vote,  is  imperative;  and 
the  vote  of  such  an  elector  who  failed  to  comply  with  the  stat- 
ute should  not  be  counted,  although  it  was  received  by  the  in- 
spectors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevb^^s,  Circuit  Judge.    Affirmed, 
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The  relator  and  the  defendant  were  candidates  for  the  of- 
fice of  alderman  from  the  Ninth  ward  in  the  city  of  Madison 
at  an  election  held  on  the  2d  day  of  April,  1907.  The  can- 
vassing board  determined  that  the  defendant  had  received 
158  votes  and  the  relator  157  votes  and  issued  a  certificate 
of  election  to  the  defendant.  The  complaint  alleges  that 
twelve  of  the  votes  cast  for  the  defendant  were  ill^al.  The 
evidence  showed  that  Isaac  Stein,  who  voted  for  the  defend- 
ant, was  not  a  legal  voter,  not  having  resided  in  the  state  for 
one  year  prior  to  the  election.  !ML  M.  Derby,  who  voted  for 
the  relator,  was  not  registered  as  an  elector  and  presented  no 
affidavit  or  other  sworn  statement  establishing  his  right  to 
vote.  Other  votes  alleged  to  have  been  illegal  were  cast  by 
qualified  electors  who  were  not  registered,  but  who  presented 
affidavits  in  form  as  follows : 


no 


u 


State  of  Wisconsin, ) 
"Dane  County.       ) 

,  being  first  duly  sworn  on  oath,  says  that  he  is  a 

resident  of precinct,  Ninth  ward,  city  of  Madison, 

county  of  Dane,  and  state  of  Wisconsin,  residing  at  No. 

;  that  he  is  a  citizen  of  the  United  States   (or  has 

declared  his  intention  to  become  a  citizen  of  the  United 
States  conformable  to  the  laws  of  the  United  States  on  the 
subject  of  naturalization)  ;  that  he  is  twenty-one  years  of 
age ;  that  he  has  resided  in  the  state  one  year,  and  in  said  pre- 
cinct ten  days.  . 

"Subscribed  and  sworn  to  before  me  this  2d  day  of  April, 
A.  D.  1907." 

The  affidavit  of  Patrick  Townsley  was  in  this  form.  It  U 
conceded  that  he  could  have  qualified  as  a  voter  of  the  ward, 
but  his  affidavit  did  not  show  that  he  was  entitled  to  vote  at 
the  last  previous  general  election  in  an  election  district  of 
this  state,  or  that  he  had  removed  from  such  district  and  was 
at  the  time  a  qualified  elector  in  the  district  in  which  he  of- 
fered to  vote.  The  affidavit  of  M.  Kailin  likewise  failed  tn 
state,  as  required  by  the  statute,  that  he  was  entitled  to  vote 
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at  the  last  general  election  in  an  election  district  in  this  state ; 
that  he  had  not  become  disqualified  by  reason  of  removal  from 
the  district  or  otherwise ;  or  that  he  had  removed  from  such 
district  and  was  then  a  qualified  elector  in  the  district 
wherein  he  offered  to  vote.  The  jurat  of  the  affidavit  pre- 
sented by  M.Kai]in  was  not  signed  by  any  one  authorized  to 
administer  an  oath,  and  the  freeholders'  affidavit  acoompany- 
ing  it  is  signed  by  but  one  freeholder.  The  affidavits  of  the 
freeholders  in  each  of  the  cases  of  alleged  ill^ality  corrobo- 
rate only  the  statements  made  in  the  affidavits  of  the  electors, 
and  do  not  state  the  facts  required  by  the  statute  to  entitle  a 
nonregistered  elector  to  vote. 

The  court  found  that  Isaac  Stein  and  M.  M.  Derby  were 
not  qualified  electors,  and  that  the  votes  of  Patrick  Townsley 
and  M.Kailin  were  illegal  because  the  affidavits  presented  by 
them  were  not  properly  signed  and  executed.  The  court  did 
not  pass  upon  the  sufficiency  of  the  affidavits  of  the  other 
electors  whose  votes  are  alleged  to  be  illegal  because  of  a  fail- 
ure to  state  the  facts  required  by  the  statute. 

This  is  an  appeal  from  the  judgment  of  the  trial  court  de- 
claring relator  entitled  to  the  office. 

For  the  appellant  there  was  a  brief  by  BtieU  &  Lucas,  and 
oral  argument  by  C.  E.  Buell. 

For  the  respondent  there  was  a  brief  by  Jones  &,  Schu- 
bring,  and  oral  argument  by  B.  W.  Jones. 

SiEBECKER,  J.  The  court  rejected  the  votes  of  Mr.  Town- 
sley and  Mr.  Kailin,  which  the  inspectors  of  election  had  re- 
ceived and  counted  in  favor  of  the  defendant.  There  is  no 
dispute  that  they  were  qualified  electors  of  such  ward  on  elec- 
tion day  and  that  they  were  not  enrolled  on  the  registry  of 
electors  for  this  election  district.  On  election  day  they  of- 
fered their  ballots  and  respectively  delivered  their  affidavits 
to  the  election  officers,  stilting  that  they  were  residents  of 
the  ward,  citizens  of  the  United  States  (or  that  they  had  de- 
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clared  their  intention  to  become  such  citizens),  that  they 
were  of  lawful  age,  and  had  resided  in  the  state  one  year  and 
in  the  election  district  for  ten  days.  Each  one  also  offered  an 
alleged  corroborating  freeholder's  affidavit.  There  is  some 
dispute  as  to  whether  these  affidavits  were  in  fact  properly 
(executed  and  sworn  to  before  the  officers,  but  we  need  not 
consider  this  question,  since  we  are  persuaded  that  the  affida- 
\'its  of  the  electors  and  the  freeholders  do  not  comply  in  sub- 
stance with  the  requirements  of  the  statute.  As  set  forth 
in  the  statement  of  facts,  these  affidavits  fail  to  state  that 
since  the  completion  of  the  registry  of  voters  the  person  of- 
fering to  vote  has  become  a  qualified  voter  of  such  district; 
that  he  was  a  voter  at  the  last  previous  general  election  in 
the  district  where  he  offers  to  vote,  and  has  not  since  become 
disqualified  by  removal  therefrom  or  otherwise;  or,  if  re- 
moved therefrom,  that  he  was  then  a  legal  voter  of  this  dis^ 
trict,  or  has  otherwise  become  a  qualified  voter  thereof  under 
the  provisions  of  sec  61,  Stata.  (1898).  An  inspection  of 
the  affidavits  discloses  that  they  are  defective  in  these  essen- 
tial particulars  and  fail  to  show  that  these  persons  were  quali- 
fied to  vote  in  this  election  district  when  they  presented  their 
ballots  to  the  inspectors.  The  affidavits  presented  contain  no 
more  than  a  statement  of  the  constitutional  qualifications  of 
an  elector,  and  wholly  omit  to  show  the  necessary  facts  to 
prove  their  right  to  vote  as  nonregistered  voters  in  the  dis- 
trict where  they  offer  their  ballots.  These  defects  of  sub- 
stance in  the  affidavits  respecting  the  proof  of  qualifications 
as  voters  on  the  occasion  in  questioi;i  render  the  affidavits 
wholly  insufficient  in  law,  and  sustain  the  court's  conclusion 
that  the  affidavits  were  insufficient  to  sustain  the  claim  that 
the  electors  had  made  proof  of  their  right  to  vote  as  non- 
registered  electors  of  the  district  State  v,  Lloyd,  Y7  Wia^ 
630,  46  X.  W.  898. 

The  contention  that  the  court  erred  in  treating  the  allega- 
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tion  in  the  relation  that  Kailin  voted  for  the  defendant  aa 
not  denied  by  the  answer  cannot  be  sustained.  The  answer 
to  this  allegation,  which  states  that  defendant  has  no  knowl- 
edge as  to  how  such  elector  voted,  is  not  the  equivalent  of  an 
allegation  that  he  has  not  sufficient  knowledge  or  information 
as  to  facts  alleged  to  form  a  belief,  and  it  therefore  does  not 
put  plaintiff  to  the  proof  thereof.  State  ex  rel.  Souiier  v. 
Madison,  15  Wis.  30;  Sweet  v.  Davis,  90  Wis.  409,  63  K  W. 
1047. 

The  claim  made  by  defendant  that  the  affidavits  presented 
to  the  inspectors  by  the  electors  were  the  only  form  of  affida- 
vit furnished  and  available  to  them  on  this  occasion,  and  that 
they  therefore  had  a  right  to  rely  on  them  as  sufficient  proof 
of  their  right  to  vote,  cannot  avail  him  under  the  require- 
ments of  the  statute.  Moreover,  there  is  evidence  tending  to 
show  that  other  forms  of  affidavits  were  at  hand.  But  this 
is  immaterial,  since  it  devolves  on  the  elector  to  present 
proper  affidavits  showing  the  facts  which  entitle  him  to  vote. 
State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279,  284 ;  State  ex  reL 
Dcerflinger  v.  Hilmantel,  21  Wis.  566;  State  ex  rel.  Wood 
V.  Baker,  38  Wis.  71.  Sec.  23,  Stats.  (1898),  provides  for 
registration  of  voters,  and  enacts  that  "no  vote  shall  be  re- 
ceived at  any  general  election  in  any  ward  or  election  district 
within  this  section  if  the  name  of  the  person  offering  to  vote 
be  not  on  said  registry  as  completed,"  except  as  therein  other- 
wise provided.  Sea  24  makes  these  provisions  applicable  to 
annual  municipal  elections  in  the  specified  cities,  villages, 
and  towns,  unless  otherwise  declared  by  ordinance  or  resolu- 
tion as  therein  provided.  Any  elector  whose  name  is  not  on 
the  registry  may  show  by  affidavit  in  the  manner  prescribed 
by  sec.  61,  Stats.  (1898),  that  he  is  a  qualified  voter  of  the 
district  at  the  time  he  offers  his  ballot.  There  is  nothing  in 
this  regulation  which  deprives  the  elector  of  the  rie^ht  to  vote 
at  the  time  of  the  election.  It  is  recognized  as  proper  regula- 
VoL.  135  —  22 
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tion  by  the  decisions  of  this  court,  and  is  so  declared  in 
State  ex  rel.  Wood  v.  Baker,  supra: 

"The  voter  may  assert  his  right,  if  he  will,  by  proof  that 
he  has  it ;  may  vote,  if  he  will,  by  reasonable  compliance  with 
the  law.  His  right  is  unimpaired;  and  if  he  be  disfran- 
chised it  is  not  by  force  of  the  statute,  but  by  his  own  volun- 
tary refusal  of  proof  that  he  is  enfranchised  by  the  con- 
stitution." 

These  statutory  requirements  have  been  considered  by  this 
court,  and  it  has  been  held  that  they  are  not  unreasonable 
and  are  consistent  with  the  present  right  to  vote  as  secured  by 
the  constitution. 

The  argument  is  made  that  the  statute  is  merely  directory 
in  requiring  an  elector  to  make  proof  in  the  manner  therein 
prescribed  that  he  is  a  qualified  voter,  and  that,  since  Mr. 
Townsley  and  Mr.  Kailin  were  in  fact  electors  and  residents 
of  this  district,  their  votes  should  not  be  rejected  after  having 
been  received  by  the  inspectors,  although  they  failed  to  make 
proper  proof  of  their  qualifications.  The  language  of  the 
statute  is  in  clear  and  positive  terms  to  the  effect  that  no  vote 
shall  be  received  if  the  name  of  the  person  offering  to  vote  is 
not  on  the  registry,  unless  he  furnishes  the  proof  required  by 
the  statute  showing  his  right  to  vote.  The  terms  of  the  statute 
clearly  manifest  a  legislative  intent  that  votes  of  persons 
offering  their  ballots  shall  not  be  received  imless  they  estab- 
lish their  right  to  vote  by  being  on  the  registry,  or,  if  not  reg- 
istered, then  by  making  proof  before  the  inspectors  of  elec- 
tion as  required  by  the  statute.  The  object  of  the  statute  is 
to  prevent  fraudulent  voting  by  persons  who  assume  the  right 
when  in  fact  thev  are  not  entitled  to  it.  We  discover  no 
good  reason  for  departing  from  the  decision  of  this  court 
of  an  earlv  dav  wherein  it  was  held  that  under  the  stiitute 
enacted  for  the  protection  of  the  elective  franchise,  declaring 
in  imperative  terms  that  the  ballots  of  unregistered  elec- 
tors should  not  be  received  unless  they  made  proof  of  their 
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right  to  vote,  in  oonformity  with  the  statute,  the  inspectors 
were  deprived  of  all  jurisdiction  to  receive  them.  Siate  ex 
rel.  Doerflinger  v.  Hilmaniel,  21  Wis.  566.  This  conclusion 
was  expressly  adhered  to  in  State  ex  rel.  Bancroft  v.  Stumpf, 
23  Wis.  630,  and  in  the  Baker  Case.  We  are  persuaded  that 
the  statute  before  us  in  no  way  renders  compliance  with  the 
law  impossible  or  impracticable,  and  that  it  imperatively  im- 
poses a  duty  on  the  unregistered  elector  to  show  his  right  to 
vote  in  the  manner  prescribed  by  the  statute  before  his  vote 
can  legally  be  received  by  the  inspectors  of  election.  The 
trial  court  properly  held  that  the  votes  of  the  persons  specified 
in  the  findings  of  fact  must  be  rejected  and  correctly  awarded 
judgment  of  ouster  against  the  defendant. 
By  the  Court, — Judgment  affirmed. 


BestoB)  Respondent,  vs.  Intee-Countt  Fair,  Appellant. 

March  H— March  SI,  1908. 
Jurisdictional  defects:  General  and  special  appearances. 

1.  If  a  defendant  desires  to  avail  himself  of  want  of  jurisdiction  oC 

his  person,  he  must  keep  out  of  court  for  all  purposes  except 
that  of  objecting  to  jurisdiction,  and  if  he  appears  and  takes 
any  stepd  consistent  with  the  idea  that  the  court  has  jurisdic- 
tion of  his  person,  such  appearance  amounts  to  a  general  ap- 
pearance and  gives  the  court  jurisdiction  for  all  purposes. 

2.  Where  a  defendant  appeared  and  objected  to  the  Jurisdiction  of 

the  court  on  the  ground  that  the  summons  and  its  service  were 
defective  in  certain  respects,  and  moved  to  amend  the  return 
of  the  officer  to  conform  to  the  facts  and  that  the  action  be 
dismissed  because  the  court  had  not  acquired  Jurisdiction  of 
his  person,  held,  that  the  appearance,  although  denominated  in 
the  motion  as  special,  amounted  to  a  general  appearance,  and 
gave  the  court  jurisdiction  for  all  purposes,  as  the  motion 
could  not  be  passed  upon  without  Jurisdiction  of  the  person 
and  the  subject  matter. 
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Ai*PEAL  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Thomas  W.  King,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Bentley  &  Kelley, 
and  oral  argument  by  F.  R.  Bentley, 

Kerwin,  J.     This  is  a  certiorari  proceeding  brought  to 
reverse  the  judgment  of  a  justice  of  the  peace  of  Sauk  county. 
The  justice's  docket  shows  that  summons  was  issued  on  the 
15th  day  of  January,  returnable  January  29th  at  2  p.  m.,  and 
served  on  John  Morgan,  secretary  of  defendant,  hj  leaving 
a  copy  at  his  usual  abode  with  his  wife  and  stating  to  her  its 
contents;  that  on  January  29th  plaintiff  appeared,  the  case 
was  called  and  held  open  one  hour,  defendant  did  not  ap- 
pear, and  the  case  was  adjourned  for  cause  to  February  5th 
at  2  p.  m.  at  the  office  of  the  justice ;  that  on  February  5th 
defendant  appeared  by  J.  E.  Morgan  and  made  a  motion  that 
the  return  of  the  officer  on  the  summons  be  amended  to  con- 
form to  the  facts,  and  that  the  action  be  dismissed  because 
tlie  justice  had  not  acquired  jurisdiction  of  the  defendant. 
An  affidavit  was  attached  to  the  motion,  in  which  Morgan 
stat^'d  that  the  copy  of  the  siunmons  in  the  action  was  served 
upon  him  January  22d  and  made  returnable  at  2  o'clock  in 
the  forenoon  on  the  29th  day  of  January,  1906.     The  de- 
fendant also  set  up  in  the  motion  the  fact  of  alleged  defective 
service  in  not  leaving  a  copy  with  the  offfter  of  defendant, 
and  further  that  it  would  appear  from  the  original  sununons 
and  affidavit  of  Morgan  that  the  copy  of  summons  served  on 
ilorgan  was  not  in  fact  a  copy ;  that  by  the  summons  the  ac- 
tion was  returnable  at  2  p.  m.,  wliile  the  copy  was  returnable 
at  2  a.  m.,  and  submitted  the  matter  to  the  court  to  be  deter- 
mined and  the  return  of  the  officer  amended  to  conform  to  the 
facts.     The  justice  denied  the  motion  to  dismiss,  and  after- 
wards entered  judgment  for  plaintiff  and  against  defendant. 
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The  circuit  court  affinned  the  judgment  of  the  justice.  Wo 
are  of  opinion  that  the  appearance  of  the  defendant,  though 
denominated  in  the  motion  a  special  appearance,  amounted 
to  a  general  appearance,  and  gave  the  court  jurisdiction  of 
the  person  of  the  defendant,  and  therefore  the  justice  had 
power  to  render  judgment. 

It  is  well  settled  in  this  cou7'*i  that  if  a  litigant  desires  to 
avail  himself  of  want  of  jurisdiction  of  his  person  he  must 
keep  out  of  court  for  all  purposes  except  that  of  objecting  to 
jurisdiction,  or,  what  is  the  same  thing,  moving  to  dismi-^s 
on  that  ground.  If  he  takes  any  step  consistent  with  the  idea 
that  the  court  has  jurisdiction  of  his  person,  such  appearance 
amouDts  to  a  general  appearance  and  gives  the  court  jurisdic- 
tion for  all  purposes.  Blachhuni  t\  Sweet,  38  Wis.  578; 
Sanderson  v.  Ohio  Cent  li,  d'  C.  Co.  61  Wis.  609,  21  K  W. 
818 ;  Alderson  v.  WJiite,  32  Wis.  308,  311 ;  Coad  v.  Coad,  41 
Wis.  23.  The  mere  fact  that  the  defendant  stated  that  he 
appeared  specially  to  object  to  the  jurisdiction  of  the  court 
will  not  protect  him  from  the  consequences  of  a  general  ap- 
pear'ance,  if  the  proceedings  taken  by  him  show  that  he  ap- 
peared for  any  purpose  consistent  with  jurisdiction.  In  the 
case  before  us  the  defendant  moved  the  court  to  amend  the 
return  of  the  officer  to  the  summons  to  conform  to  tlie  facts. 
This  motion  was  inconsistent  with  want  of  jurisdiction  of 
the  court  over  the  person  of  defendant.  The  court  could 
not  grant  the  motion  without  jurisdiction  of  the  person  and 
the  subject  matter.  The  asking  of  the  relief  prayed  for  in 
the  motion,  whether  granted  or  not,  was  a  submission  by  de- 
fendant to  the  jurisdiction  of  tlie  court  and  a  waiver  of  all 
jurisdictional  defects.  We  are  therefore  of  opinion  that  the 
motion  to  amend  the  return  and  process  of  the  court  amounted 
to  a  general  appearance  in  the  action.  Otlier  questions  an^ 
discussed  by  res]>ondent  whieh  it  is  claimed  are  sufficient, 
independent  of  the  grounds  heretofore  stated,  to  warrant  af- 
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finnance  of  the  judgment,  but  we  do  not  deem  it  njecessary 
to  treat  them,  since  we  think  the  grounds  heretofore  stated 
fully  justified  the  court  below  in  affirming  the 'judgment 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed. 


O'Keefe,  Appellant,  vs.  Stephenson,  Eespondeiit. 

March  Ik—March  SI,  1908. 

Real-estate  "broker:  Commission:  Buffldency  of  evidence. 

Plaintiff,  a  real-estate  broker  employed  to  procure  a  eustomer  for 
the  sale  of  defendant's  property  for  $20,000  or  better,  produced 
a  customer  who  offered  $19,000.  Defendant  refused  such  offer 
and  declared  plaintiff's  agency  at  an  end.  Shortly  afterwards 
defendant  sold  the  property  to  the  same  person  through  an*^ 
other  broker  for  $19,000.  Prior  to  plaintiff's  employment  the 
property  at  $19,000  had  been  brought  to  the  attention  of  the 
purchaser  by  still  another  broker.  Held,  that  the  eyidence 
warranted  the  finding  of  the  trial  court  that  the  plaintiff  never 
produced  a  customer  ready  and  willing  to  buy  at  a  price  satis- 
factory to  defendant 

Appeai.  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Kay  Stevens,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Tenneys,  Hall,  Da- 
vies  &  Sanderson,  and  oral  argument  by  F.  W.  Hall.  The 
appellant  referred  to  Oliver  v.  Kaiz,  131  Wis.  409,  111 
K  W.  509. 

Wm.  R.  Bagley,  for  the  respondent. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Earlywine  v.  Lindley,  66  Wis.  494,  29 
N.  W.  224 ;  Bruce  v.  Miller,  72  Wis.  404,  39  K  W.  554 ; 
Catura  v.  Kleiner,  95  Wis.  378,  70  K  W.  479 ;  Momsen  v. 
PlanTcinton,  96  Wis.  166,  71  K  W.  98 ;  8em)ur  Mfg.  Co.  v. 
Clarice,  96  Wis.  469,  71  N.  W.  883 ;  Sexton  v,  Goodrich,  131 
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Wis.  146,  111  K  W.  206 ;  Terry  v.  Reynolds,  111  Wis,  122, 
86  ^.  W.  557. 

Timlin,  J.  This  is  an  action  upon  contract  to  recover  an 
agent's  oommissioiL  The  contract  pleaded  was  that  the  ^'de- 
fendant agreed  to  pay  to  the  plaintiff  the  sum  of  five  hun- 
dred dollars  ($500)  if  said  plaintiff  would  furnish  to  said 
defendant  a  customer  who  would  purchase  said  property  at  a 
price  to  be  agreed  upon  between  said  purchaser  and  said 
defendant"    Performance  is  averred  in  these  terms: 

"Plaintiff  effected  various  n^otiations  between  said  de- 
fendant and  said  Piper  Bros.,  which  resulted  in  a  sale  of  said 
property  to  said  Piper  Bros,  for  the  sum  of  $19,000,  which 
was  the  price  agreeable  to  said  defendant" 

The  trial  court  found  that  plaintiff  never  produced  a  pur- 
chaser ready,  able,  and  willing  to  pay  a  price  that  was  accept- 
able to  defendant;  that  prior  to  the  sale  of  the  property  to 
Piper  Bros,  defendant  revoked  the  plaintiff's  authority,  and 
that  he  did  not  subsequently  agree  with  plaintiff  to  accept 
$19,000  for  the  property  and  direct  the  plaintiff  to  close  the 
sale  at  that  price;  that  the  efforts  of  other  agents  than  the 
plaintiff  were  the  procuring  cause  of  the  sale. 

The  question  presented  is  whether  there  is  evidence  to  up- 
hold such  findings.  Plaintiff's  evidence,  if  not  controverted, 
made  a  prima  facie  case  for  recovery.  But  there  was  evi- 
dence to  which  the  trial  court  might  have  given  credence 
showing  that  the  defendant  was  not  the  solo  owner  of  tho 
real  estate  in  question ;  that  one  Rowley,  a  real-estate  agent, 
first  brought  the  property  to  the  notice  of  Piper  Bros,  and 
received  from  them  an  offer  of  $19,000  therefor,  which  he 
communicated  to  defendant  and  which  the  latter  then  re- 
fused. Afterwards  the  defendant  placed  the  property  in 
the  hands  of  plaintiff  for  sale  at  $22,000,  reduced  this  to 
$21,000,  reduced  this  to  $20,000,  but  never  authorized  the 
plaintiff  to  make  a  sale  or  procure  a  purchaser  for  less  than 
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$20,000,  and  that  plaintiff  was  to  have  the  $500  oommission 
only  in  ease  he  procured  a  purchaser  who  would  pay  this 
amount.  The  plaintiff  offered  the  property  to  Piper  Bros, 
also,  and  finally  brought  the  defendant  and  Piper  Bros,  face 
to  face  in  an  interview,  in  which  the  latter  refused  to  raise 
their  offer  of  $19,000  and  the  defendant  refused  to  recede 
from  his  price  of  $20,000.  There  was  also  testimony  that 
upon  this  occasion  the  defendant  said  to  plaintiff:  "We  will 
declare  this  thing  off  and  I  will  sell  it  myself."  The  next 
day  or  thereabouts  the  defendant  sold  the  property  to  Piper 
Bros,  for  $19,000  through  one  Swenson,  to  whom  he  paid 
a  commission  of  $100, 

But  it  is  contended  by  appellant  that  there  is  no  contradic- 
tion of  the  'plaintiff's  testimony  relating  to  what  occurred 
between  him  and  defendant  at  their  last  interview,  substan- 
tially as  follows:  "This  is  Saturday,  and  Piper  Bros,  are 
pretty  busy.     You  go  and  accept  this  nineteen  on  Monday 
from  them."     It  is  true  the  defendant  was  not  examined 
with  reference  to  this  particular  conversation,  but  he  did 
testify  that  the  plaintiff  was  never  authorized  to  sell  the 
property  for  $19,000.     "The  $20,000  talk  was  the  last  one. 
I  never  offered  it  for  less  than  $20,000  to  any  one.     The 
very  lowest  figure  that  anybody  ever  had  was  $20,000" — and 
more  of  these  general  statements.   The  court  would  have 
been  warranted  in  finding  that  this  testimony  related  to  the 
terms  of  defendant  made  prior  to  the  final  closing  by  Swen- 
son, who  seems  to  have  secured  the  consent  of  the  other  joint 
owner  or  tenant  in  common  as  well  as  that  of  defendant  U) 
accept  $19,000.     It  is  true,  as  said  in  Oliver  v.  Eatz,  131 
Wis.  409,  111  N.  W.  609,  that  where  the  contractus  to  pro- 
cure a  purchaser,  and  the  purchaser  was  procured  by  the 
agent  but  refused  to  buy  the  property  at  the  price  then  asked 
bv  the  owner,  the  latter  could  not  later  and  during  the  con- 
tinuance  of  the.  agency  sell  to  the  purchaser  thus  procured  at 
a  lower  price  and  thus  avoid  the  payment  of  commission. 
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Eut  that  statement  is  limited  to  a  purchaser  procured  by  the 
agent,  while  there  is  a  finding  here,  sustained  by  evidence, 
that  the  plaintiff  was  not  the  procuring  cause  of  the  sale  to 
Piper  Bros.  (Sexton  v.  Goodrich,  131  Wis.  146,  111  K  W. 
206)  ;  and  there  is  also  evidence  from  which  the  court  might 
infer  that,  the  plaintiff  having  failed  to  make  a  sale  for 
$20,000,  the  defendant  declared  off  his  employment  to  sell 
at  $20,000  or  better  and  then  accepted  and  closed  with  an 
offer  he  had  from  Piper  Bros,  through  Eowley,  long  before 
the  plaintiff's  agency  commenced.  Upon  these  grounds  there 
is  evidence  sufficient  in  our  opinion  to  support  the  findings 
of  the  trial  court. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Allaby  and  others,  Respondents,  vs.  Matjston  Electeio 

Seevice  Company,  Appellant. 

March  11— April  17,  1908, 

Mills  and  milldama:  Navigable  streams:  Test  of  navigability:  Reme- 
dies of  riparian  proprietors:  Statutes:  Construction:  Re-enact- 
ment  of  general  milldam  act, 

1.  A  stream  neither  meandered  nor  declared  navigable  by  the  legis- 

lature is  prim^  facte  presumed  to  be  nonnavlgable. 

2.  The  test  of  navigability  under  the  milldam  acts  is  not  the  same 

as  the  test  of  navigability  with  reference  to  determining  whether 
a  stream  is  a  public  highway  or  waterway,  and  therefore  testi- 
mony  which  tended  merely  to  show  that  a  certain  stream  was 
so  capable  of  floating  logs  that  the  public  might  be  entitled  to 
a  right  of  highway  therein  for  that  purpose  was  wholly  insuffi- 
cient to  establish  that  it  was  navigable  within  the  meaning  of 
sec.  3374,  Stats.  (1898). 

3.  A  special  act  of  1856  authorized  the  erection  of  a  milldam  in  the 

Lemonweir  river  and  wholly  omitted  any  requirement  of  pro- 
vision for  navigation  either  by  boats  or  logs,  which  is  usual 
In  milldam  franchises  on  streams  considered  navigable,  and 
the  absence  of  which,  If  the  streams  were  navigable,  would  be 
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contrary  to  the  Ordinance  of  1787  and  the  enabling  act  proYid- 
Ing  for  the  admission  of  Wisconsin.  Held,  that  the  act  was  a 
legislative  declaration  of  the  nonnavigabillty  of  such  river. 

4.  The  milldam  acts  being  based  upon  the  theory  that  there  is  a 
public  interest  in  the  utilization  of  the  water  power  of  the  state 
to  run  mills  suflScient  to  justify  the  exercise  of  the  power  of 
eminent  domain  in  the  flooding  and  consequent  taking  of  lands 
of  individuals,  a  dam  erected  under  authority  of  such  act  is 
lawful,  and  therefore  is  not  subject  to  abatement  in  equity  as 
a  nuisance  at  the  suit  of  landowners  afFected,  such  individuals 
being  limited  to  the  remedy  provided  by  the  statute. 

6.  Plaintiffs,  riparian  landowners,  alleged  the  maintenance  by  de- 
fendant of  a  milldam  in  a  nonnavigable  stream  in  excess  of  the 
height  fixed  in  pursuance  of  a  special  milldam  act  authorizing 
such  a  structure,  and  consequent  additional  flooding  of  plaint- 
ifFs'  respective  parcels  of  land,  and  prayed  an  abatement  of  and 
an  injunction  against  the  excessive  height  of  the  dam.  ffeld, 
that  none  of  the  plaintiffs  could  maintain  a  suit  to  abate  the 
dam  or  to  restrain  the  maintenance  of  it  at  its  present,  or  at 
any,  height,  but  if  it  has  been  raised  so  as  to  flood  their  lands 
in  excess  of  the  extent  already  compensated  they  must  seek 
their  remedy  in  an  action  under  ch.  146,  Stats.  (1898),  wherein 
the  question  of  the  proper  height  necessary  to  the  public  wel- 
fare  can  be  determined  and  they  be  compensated  for  the  in- 
juries to  their  property. 

6.  By  the  re-enactment  of  the  general  milldam  law  of  1857  the  legis- 

lature intended  to  codify  and  revise  the  law^regulatlng  the  mul- 
titude of  dams  which  had  been  erected  under  special  acts  in  the 
interim,  except  where  special  and  peculiar  provisions  of  indi- 
vidual acts  are  such  as  to  exclude  that  inference. 

7.  Where  there  are  many  special  acts,  in  the  sense  that  they  each 

apply  to  specific  and  individual  cases  generally  similar,  a  later 
statute,  general  in  its  terms,  will  be  considered  general  in  its 
operation  and  intended  to  apply  to  all  of  such  specific  instances 
and  to  replace  and  supersede  the  specific  acts.  Therefore,  a 
special  milldam  act  of  1856  was  superseded  and  codified  by  the 
re-enactment  of  the  general  milldam  act  of  1857  (ch.  146,  Stats. 
1898),  and  riparian  landowners  claiming  additional  damages  by 
excessive  height  of  a  dam  erected  under  an  act  of  1856  and 
seeking  the  abatement  of  and  an  injunction  against  such  ex- 
cessive height  are  limited  to  the  remedy  provided  in  said  chap- 
ter. 

SiEBECKEfi,  J.,  concurs  in  the  decision  upon  the  ground  that 
the  mill  site  is  devoted  to  public  uses. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
comity:  J.  J.  Fbuit,  Circuit  Judge.     Reversed. 

The  plaintiffs  are  several  owners  of  distinct  parcels  of 
riparian  land  and  allege  that  the  defendant  maintains  a  dam 
on  the  nonnavigable  stream  known  as  the  Lemonweir  river 
with  no  right  so  to  do  except  under  ch.  176,  P.  &  L.  Laws  of 
1856,  which  was  enacted  in  the  interval  between  the  repeal 
and  the  re-enactment  of  what  is  known  as  the  milldam  act, 
now  ch.  146,  Stats.  (1898).  The  special  act  was  in  general 
similar  in  its  provisions  to  the  milldam  act,  and  under  it  tho 
authorized  height  of  defendant's  dam  was  fixed  by  commis- 
sioners at  nine  feet  eight  and  one-half  inches  above  a  datum 
point.  The  plaintiffs  allege  maintenance  of  the  dam  above 
that  height  and  consequent  additional  flooding  of  plaintiffs' 
respective  parcels  of  land,  to  the  injury  of  land  and  crops 
and  of  their  individual  health  conditions.  The  prayer  is 
for  abatement  of,  and  injimction  against,  the  excessive 
height  of  the  dam.  The  injury  to  health,  whether  public 
or  private,  was  not  established,  but  some  excess  height  of 
dam  was  found  to  exist,  to  the  injury  of  plaintiffs'  lands,  and 
judgment  was  entered  for  abatement  and  injunction  substan- 
tially as  prayed,  from  which  judgment  defendant  appeals. 

Daniel  H,  Grady,  for  the  appellant 

I/ynn  S,  Pease,  for  the  respondents. 

Dodge,  J.  The  condition  of  the  record  leaves  the  ques- 
tion of  the  navigability  of  the  Lemonweir  river  somewhat 
imcertain.  The  complaint  unambiguously  alleged  nonnavi- 
gability.  The  defendant,  while  admitting  the  maintenance 
of  the  dam  imder  authority  of  the  act  of  1856  (P.  &  L.  Laws 
of  1856,  ch.  176)  and  various  other  of  tlie  facts  alleged, 
closed  its  answer  by  a  general  denial  which  clearly  was  in- 
tended to  meet  the  allegation  of  excessive  height  and  of  in- 
jury to  the  plaintiffs.  It  might,  for  some  purposes,  bo  suf- 
ficient to  put  in  issue  the  navigability'  of  the  stream,  altlionirh 
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we  think  a  fair  construction  of  the  pleading  does  not  justify 
belief  in  any  such  intent.  There  was  no  evidence  offered  on 
the  subject,  except  that  certain  witnesses,  as  an  incident  in 
showing  their  familiarity  with  the  stream  and  dam  in  early 
years,  testified  to  the  floatation  of  logs  thirty-five  or  forty 
years  ago.  An  attempt  was  made  at  the  close  of  the  trial  to 
amend  the  complaint  by  eliminating  the  allegation  of  non- 
navigability.  The  amendment  was  denied,  after  a  colloquy 
between  counsel  and  court,  which  also  is  ambiguous^  but  we 
think  discloses  the  understanding  of  the  court  and  of  the  par- 
ties that,  on  the  pleadings  as  they  then  stood,  there  was  no  is- 
sue joined  upon  the  allegation  of  the  complaint  and  that 
the  nonnaviffabilitv  of  the  stream  was  taken  as  a  conceded 
fact.  This  is  confirmed  by  absence  of  any  finding  on  the  sub- 
ject, although  the  court  very  carefully  and  intelligently  de- 
clared his  conclusions  upon  all  the  litigated  questions  of  fact. 
Eor  these  reasons  "we  think  that  we  may  properly  consider 
this  case,  for  the  purposes  of  the  appeal  at  least,  as  one  relat- 
ing to  a  nonnavigable  stream. 

Even  if  we  might  not  assume  that  fact  to  be  conceded  by 
the  pleadings,  we  think  the  evidence  insufficient  to  establish 
its  navigability,  in  the  absence  of  any  finding  by  the  trial 
court.  The  stream  is  neither  a  meandered  one  nor  one  de- 
clared navigable  by  the  legislature,  from  which  results  the 
prima  facie  presumption  of  nonnavigability.  Clute  r. 
Brigrjs,  22  Wis.  607.  In  the  act  of  1856  authorizing  the 
erection  of  the  dam  are  wholly  wanting  those  requirements 
of  provision  for  navigation  either  by  boats  or  logs  which  are 
usual  in  milldam  franchises  on  streams  considered  navigable, 
and  the  absence  of  which  in  this  act^  if  the  stream  were  nav- 
igable, would  be  specially  surprising,  since  the  stream  con- 
nects with  interstate  waters  and  its  obstruction  would  be 
in  defiance  of  the  Xorthwestem  Ordinance  of  1787  and  of 
the  act  of  Congress  enabling  Wisconsin  to  become  a  state, 
which  l)v  sec.  3  [Act  August  6,  1S46,  p.  57,  ch.  89]  required 
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that  all  navigable  waters  leading  into  the  boundary  waters 
should  be  common  highways  and  forever  free.  The  act  o£ 
1856,  therefore,  is  quite  obviously  a  legislative  declaration  of 
nonnavigability.  In  addition  to  these  considerations  are 
the  sworn  admissions  of  all  of  the  plaintiffs,  several  of  them 
entirely  familiar  with  this  stream  from  the  earliest  times, 
that  it  is  nonnavigable.  The  only  evidence  tending  to  tlie 
other  conclusion  is  that  of  two  or  three  witnesses  that  thirty- 
five  or  forty  years  ago  they  ran  logs  down  this  stream,  some 
of  them  ultimately  reaching  the  Mississippi  river  and  cities 
on  its  banks. 

The  exact  significance  of  the  word  "navigable"  in  this  mill- 
dam  statute  (ch.  146,  Stats.  1898)  has  never  been  the  subject 
of  any  attempt  at  very  accurate  definition  further  than  was 
decided  in  Wood  v.  Hnstis,  17  Wis.  416,  that  it  included  both 
streams  expressly  declared  navigable  by  statute  and  those 
which  were  navigable  in  fact.  But  this  utterance  still  leaves 
for  consideration  what  "navigable  in  fact"  means  in  that 
connection.  The  subject  is  confused  rather  than  clarified  in 
the  brief  of  respondents  by  the  citation  of  very  numerous 
cases  in  this  court  where  were  considered  the  rights  of  mem- 
bers of  the  community  to  fish  or  float  logs  or  propel  skiffs 
upon  bodies  of  water  where  that  was  possible  as  against  the 
riparian  proprietors.  As  is  well  known,  this  court,  in  def- 
erence of  what  was  believed  public  welfare,  has  gone  to  great 
extremes  in  protecting  such  rights  in  the  public,  and  in  the 
more  recent  cases  has  spoken  of  lx>dies  of  water  upon  which  a 
bg  might  be  floated  or  a  skiff  propelled  as  navigable.  This, 
however,  was  obviously  a  use  of  that  term  merely  for  pur- 
poses of  brevity  and  not  definition.  It  is  noticeable  that  in 
the  first  two  cases  where  the  extreme  doctrine  of  public  rights 
in  trifling  bodies  of  water  was  discussed,  the  character  of 
the  stream  was  described  not  by  navigability,  but  by  the  ex- 
pression "public  highway"  or  "public  waterway"  {}Yhishr 
V,  Vi^ilkinson,  22  Wis.  572,  and  Sellers  v.  Union  L,  Co.  3D 
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Wis.  525)  ;  and  the  use  as  an  equivalent  far  that  expression 
of  the  term  "navigable,"  as  in  Olson  v.  Merrill,  42  Wis.  203, 
was  apparently  inconsiderate,  as  has  been  the  perpetuation 
of  the  latter  word  in  late  cases.  Obviously  in  that  class  of 
cases  the  only  subject  of  debate  and  consideration  was  the 
existence  of  public  highway  rights,  and  it  would  have  been 
promotive  of  accuracy  in  ideas  had  the  inquiry  always  been 
whether  a  stream  or  lake  were  a  public  highway,  without 
passing  to  the  designation  of  navigability  whenever  that  con- 
dition existed,  inasmuch  as  navigability  was  made  a  test  of 
other  and  different  rights  in  numerous  statutes  both  of  this 
state  and  of  the  United  States.  In  view  of  the  extent  to 
which  this  court  has  gone  in  declaring  streams  navigable  in 
the  sense  that  they  are  public  highways,  it  is  obvious  that  the 
word  was  tised  in  this  statute  in  a  very  different  significa- 
tion. Its  object  was  to  enable  the  utilization  of  water  power 
upon  many  of  the  important  streams  of  the  state.  The  ardent 
discussion,  first  of  the  constitutionality  of  the  milldam  act, 
and  later  of  its  policy,  resulting  in  its  repeal  for  a  time,  is 
significant  of  this  fact.  But  under  the  decisions  as  to  the 
extent  of  public  highway  rights  it  may  be  safely  said  that 
almost  every  stream  in  this  state  which  is  capable  of  fur- 
nishing practical  water  power  is  subject  to  such  highway 
rights  in  the  public  and,  therefore,  would  be  excluded  from 
the  application  of  the  milldam  law  if  that  were  made  the  test 
of  navigability  under  it.  A  stream  so  petty  that  a  saw  log 
or  a  skiff  cannot  be  floated  upon  its  waters  in  the  manner  de- 
scribed in  Olson  v.  Merrill,  supra,  would  certainly  yield  no 
water  power  of  any  practical  value  to  appliances  such  as  were 
common  in  1840.  It  should  be  noted,  too,  that  the  extension 
of  the  conception  of  navigability  which  has  resulted  from  the 
later  cases  had  hardly  dawned  on  the  minds  of  legislators 
or  courts  either  at  the  time  of  the  passage  of  the  statute  or 
at  the  time  of  the  decision  in  Wood  v.  Hustis,  17  Wis.  41 G. 
In  general  practice  of  the  people  tlie  statute  has  been  aj)- 
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plied  without  question  to  streams  wherein  logs  or  even  boats 
of  considerablo  size  could  float.  Clnte  v,  Briggs,  22  Wis. 
607;  Mead  v.  Hein,  28  Wis.  533;  Sabine  v.  Johnson,  35 
Wis.  185.  From  these  considerations  we  are  constrained  to 
the  conclusion  that  the  testimony  which  tended  merely  to 
show  that  this  stream  was  so  capable  of  floating  logs  that  the 
public  might  be  entitled  to  right  of  highway  therein  for  that 
purpose  was  wholly  insuflScient  to  establish  that  it  was  nav- 
igable within  the  meaning  of  ch.  146. 

It  being  established  that  the  Lemonweir  river  is  not  a 
navigable  stream  at  the  point  in  question  within  the  meaning 
of  that  term  in  the  milldam  law^  then  that  law  provides^ 
sec  3374,  Stats.  (1898)  :  "Any  person  may  erect  and  main- 
tain a  \vater  mill  and  a  dam  to  raise  water  for  working  it 
upon  and  across"  that  stream;  sec  3377,  Stats.   (1898): 
"Any  person  whose  land  is  overflowed  or  otherwise  injured 
by  any  such  dam  may  obtain  compensation  therefor  in  a  civil 
action  as  provided  in  this  chapter  .  .  .  but  in  no  other  man- 
ner;" and  sec.  3402,  Stats.  (1898)  :  'The  provisions  of  this 
chapter  shall  extend  to  .  .  .  all  cases  where  the  o\\Tier  or 
occupant  of  a  mill  or  dam  makes  any  material  change,  by 
raising  the  dam  or  altering  the  machinery  or  the  manner  of 
using  the  w^ater,  so  as  to  cause  additional  damage  to  the  land 
of  another."    These  statutes  are  grounded  in  the  theory,  con- 
firmed by  the  courts,  that  there  is  a  public  interest  in  the 
utilization  of  the  water  powers  of  the  state  to  run  mills  suffi- 
cient to  justify  the  exercise  of  the  power  of  eminent  domain 
in  the  flooding  and  consequent  taking  of  lands  of  individuals. 
Fisher  v.  Horicon  I.  &  Mfg.  Co.  10  Wis.  351 ;  Newcomb  v. 
Smith,  2  Pin.  131 ;  Pratt  v.  Brown,  3  Wis.  603.    Hence  that 
the  statute  is  effective  to  render  lawful  the  building,  the 
maintenance,  and  the  raising  of  a  milldam  as  against  the  in- 
<lividual  who  suffers  merely  a  flooding  and  taking  of  his 
lanO.     A  (lam  so  authorized  which  docs  no  other  damage  is 
therefore  :ict  per  se  a  nuisance,  either  private  or  public. 
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Douglass  v.  State,  4  Wis.  387,  390;  A.  C.  Conn  Co.  v.  Little 
Suamico  L.  Mfg.  Co.  74  Wis.  652,  656,  43  K  W.  660; 
Charnley  v.  Shawano  W.  P.  &  B.  Imp.  Co.  109  Wis.  563, 
568,  85  N.  W\  507.  The  statute  provides  a  remedy  for  all 
such  damage,  which,  by  most  unambiguous  language,  it  makes 
exclusive  of  all  others,  and  to  it  the  courts  have  therefore 
uniformly  accordcnl  that  effect.  The  objection  to  a  suit  in 
ec^uity  to  abate  a  dam  so  authorized  or  to  enjoin  its  main- 
tenance, that  the  remedy  must  be  in  the  manner  prescribed 
by  statute,  is  more  than  a  plea  in  abatement,  as  counsel  seem 
to  consider  it  in  this  case.  It  presents  this  question  of  the 
ability  of  any  individual  to  bring  an  action  to  prohibit  that 
which  the  legislature  has  declared  may  be  done  for  the  pro- 
motion of  public  welfai'e.  Surely  if  the  legislative  behest  ap- 
plies to  this  dam,  then  its  maintenance  or  raising  to  the  e^i- 
tent  which  shall  be  found  necessary  for  the  public  welfare 
is  a  lawful  act  which  no  court  can  prevent.  The  legislature 
has  said  that  it  may  be  maintained  and  no  court  can  say  it 
may  not.  The  utmost  right  of  the  individual  whose  land  is 
flooded  or  damaged  is  to  seek  compensation  upon  the  theory 
of  the  continuance  of  the  dam.  Fisher  v.  Horicon  I.  &  Mfg. 
Co.  10  Wis.  351;  Bdbh  v.  MacTcey,  10  Wis.  371,  378;  \Vood 
V.  Ilustis.  17  Wis.  416;  Crosby  v.  Smith,  19  Wis.  449;  Pici 
V.  Euhicon  n.  Co.  27  Wis.  433,  439. 

The  language  of  the  milldam  act  is  general.  If  given  its 
full  force  it  applies  to  both  the  maintenance  and  the  change 
of  any  and  every  dam  in  a  nonnavigable  stream*  Whether 
an  exception  must  be  implied  in  case  of  dams  whose  height 
is  expressly  limited  by  the  legislation  authorizing  them,  of 
which  there  may  be  some  in  this  state,  or  by  express  agree- 
mcnt  with  riparian  owners,  we  need  not  decide.  True,  the 
present  dam  was  originally  authorized  by  special  act  of  the 
legislature,  pas^^ed,  as  we  have  seen,  in  the  interim  when 
there  was  no  general  law  upon  the  subject;  but  that  act 
adopted  in  all  general  aspects  the  policy  and  procedure  of 
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the  milldam  law  as  it  existed  both  before  and  afterwards, 
whereby  the  height  of  the  dam  was  fixed  by  a  temporary  tri- 
bunal  locally  appointed  for  the  purpose.  It  was  one  of  many 
generally  similar  acts  passed  in  that  interim  period.  A  well- 
recognized  rule  of  statutory  construction  is  that  when  there 
are  many  special  acts,  in  the  sense  that  they  each  apply  to 
specific  and  individual  cases  generally  similar,  a  later  statute, 
general  in  its  terms,  will  be  considered  general  in  its  opera- 
tion and  intended  to  apply  to  all  of  such  sfpecific  instances 
and  to  replace  and  supersede  the  specific  acts,  Bdhlrrum  v. 
G.  B.  &  M.  E.  Co.  40  Wis.  157 ;  Sherman  v.  Milwaukee,  L. 
8.  &  W.  iJ.  Co.  40  Wis.  645 ;  Moore  v.  Superior  &  St.  C.  R. 
Co.  34  Wis.  173 ;  Oeise  v.  Greene,  49  Wis.  334,  341,  5  :S.  W. 
869 ;  Chfrnnastic  Asso.  v.  Milwaukee,  129  Wis.  429,  109  InT. 
W.  109.  On  this  principle  we  think  it  clear  that  in  the  re- 
enactment  of  the  general  milldam  law  in  1857  the  legislature 
intended  to  codify  and  revise  the  law  which  must  regulate  the 
multitude  of  dams  which  had  been  erected  under  special  acts 
in  the  interim  above  referred  to,  except,  of  course,  where 
special  and  peculiar  provisions  of  the  individual  acts  are 
such  as  to  exclude  that  inference.  It  has  been  uniformly  so 
applied.  Douglass  v.  State,  4  Wis.  387;  Newell  v.  Smith, 
15  Wis.  101 ;  Bevier  v.  Dillingham,  18  Wis.  529,  535 ;  Sor 
hine  v.  Johnson,  35  Wis.  185 ;  Oeise  v.  Oreene,  supra.  We 
see  no  escape,  therefore,  from  the  conclusion  that  none  of 
the  plaintiffs  can  maintain  a  suit  to  abate  this  dam  or  to  re- 
strain the  maintenance  of  it  at  its  present,  or  any,  height, 
but,  if  it  has  been  raised  so  as  to  flood  their  lands  in  excess 
of  the  extent  already  compensated,  must  seek  their  remedy  in 
an  action  under  du  146,  Stats.  (1898),  wherein  the  ques- 
tion of  the  proper  height  necessary  to  the  public  welfare  can 
be  determined,  and  they  be  compensated  for  the  injuries  to 
their  property. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint 
Vol.  135  —  28 
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SiEBECKEE,  J.  (concurring),  I  concur  in  this  decision, 
holding  that  the  dam  may  be  maintained  as  it  is,  upon  the 
ground  that,  under  the  circumstances  shown,  the  defendant 
is  using  the  mill  site  to  maintain  a  grist  mill,  and  an  electiio 
power  plant  devoted  to  public  uses. 


BoAOH,  Appellant,  vs.  Sanborn  Land  Compant,  imp.,  Ee- 

spondent 

March  Si—ApHl  17,  190S. 

Promissory  note  payable  to  maker:  Validity:  Transfer:  Time  of  in- 
dorsement:  Presumption:  Trust  deed:  Transfer  of  note  secured: 
Transferee's  right  to  security:  Statute  of  limitations:  Effect  on 
security:  Parties:  Holder  of  note  enforcing  security:  Tax  deed: 
Payments  on  redemption:  Practice:  Conclusiveness  of  trial 
court's  findings, 

1.  A  note  payable  to  the  order  of  the  maker  has  no  validity  until 

it  is  negotiated,  and  when  indorsed  in  blank  by  the  maker  it 
becomes  payable  to  bearer  and  may  be  transferred  by  delivery. 

2.  There  is  a  presumption  that  the  indorsement  of  a  note  takes 

place  at  or  about  the  date  of  the  note,  and  where  a  party's  right 
to  land,  mortgaged  to  secure  notes  payable  to  the  maker's  or- 
der, depended  upon  whether  the  land  was  conveyed  before  or 
after  the  notes  were  negotiated  by  the  maker,  the  burden  was 
upon  such  party  to  prove  that  the  notes  had  not  been  negoti- 
ated at  the  time  the  land  was  conveyed,  and  in  the  absence  of 
such  proof  the  negotiation  is  held  to  have  taken  place  before 
the  land  was  conveyed. 
8.  The  H.  Co.  executed  promissory  notes  payable  to  its  own  order 
and  secured  by  trust  deeds  to  L.  covering  certain  of  its  lands. 
The  notes  were  negotiated  by  the  maker  to  T.,  who  sold  and 
delivered  them  without  indorsement  to  plaintiff,  executing  at 
the  same  time  a  paper  purporting  to  transfer  his  interest  in 
the  trust  deeds.    Held,  that  plaintiff  succeeded  to  the  rights  ot 
Y.  and  acquired  the  lien  created  by  the  trust  deeds,  and  was 
consequently  competent  to  maintain  a  suit  under  sec  318S, 
Stats.  (1898),  to  test  the  validity  of  certain  tax  deeds  held  bgr 
defendant  covering  the  land  included  in  the  trust  deeds. 


17]  JANUAKT  TEEM,  1908.  355 


Boach  V.  Sanborn  Land  Co.  136  Wis.  354. 


4.  While  the  statute  of  limitations  effectively  extinguishes  liability 

so  that  if  properly  pleaded  it  will  bar  any  action  to  enforce  the 
liability,  still  the  extinguishment  is  only  at  the  option  of  the 
obligor,  and  an  action  may  be  brought  and  a  recovery  had  un- 
less the  statute  is  specially  pleaded. 

5.  Where  a  debt  is  secured  by  mortgage  the  remedy  to  enforce  the 

lien  may  be  prosecuted  after  the  debt  is  barred  by  the  statute 
of  limitations,  although  the  defense  of  the  statute  is  pleaded. 

6.  Where  a  debt  secured  by  mortgage  is  barred  by  the  statute  of 

limitations  and  an  action  is  brought  to  enforce  the  lien  there 
can  be  no  deficiency  Judgment  for  any  balance  remaining  due 
upon  the  indebtedness. 

7.  A  trust  deed  given  to  secure  a  note  Is,  like  a  mortgage,  accessory 

thereto,  and  the  transfer  of  the  note  carries  with  it  the  security 
of  the  deed  without  formal  assignment,  notwithstanding  that 
at  the  time  of  the  transfer  any  action  on  the  note  was  barred 
by  the  statute  of  limitations. 

S.  Where  a  finding  of  fact  by  the  trial  court  1b  not  excepted  to  it 
must  be  taken  as  a  verity  on  appeal. 

9.  A  trustee  in  a  trust  deed  given  to  secure  certain  notes  who  re- 
fused, after  request  by  the  holder  of  the  notes,  to  bring  an  action 
to  test  the  validity  of  tax  deeds  covering  the  land  included  in 
the  trust  deed,  is  not  a  necessary  party  to  an  action  brought 
for  the  same  purpose  by  the  holder  of  the  notes,  such  holder  by 
hIJB  acquisition  of  the  notes  having  acquired  the  lien  created 
by  the  trust  deed,  and  being  entitled  to  bring  an  action  in  his 
own  name  under  sec  2605,  Stats.  (1898). 
10.  A  tax-title  claimant  who  subsequently  acquired  a  title  to  the 
same  land  through  mesne  conveyances  was  under  no  obligation 
to  pay  the  taxes  either  when  they  were  levied  or  when  he  ac- 
quired the  tax  title,  and  therefore  a  person  seeking  to  redeem 
from  such  tax  title  should  pay  into  court,  under  sec.  12107i, 
Stats.  (1898),  the  amount  for  which  the  land  was  sold  as  well 
as  the  taxes  subsequently  paid  by  the  tax-title  claimant,  to- 
gether with  the  statutory  interest 

Appeat.  from  a  judgment  of  the  circuit  court  for  Forest 
county:  John  Goodi.and,  Circuit  Judge.    Reversed, 

This  suit  was  hrought  hv  the  appellant  on  November  24, 
1902,  as  the  owner  of  certain  notes  secured  by  trust  deeds 
on  lands  in  Porest  county,  and  as  the  beneficial  holder  of 
said  trust  deeds,  to  set  aside  certain  tax  titles  held  by  the  re- 
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spondent,  the  Sanborn  Land  Company,  whicli  was  joined 
with  other  defendants.    In  1893  the  lands  were  owned  by  the 
T.  W.  Harvey  Lumber  Company,  an  Illinois  corporation, 
with  its  office  at  Chicago,  and  on  August  1,  1893,  it  executed 
two  trust  deeds  to  David  B.  Lyman,  trustee,  to  secure  three 
promissory  notes  payable  three  years  after  date  to  its  own 
order,  aggregating  $4,600.    The  notes  bear  the  indorsement 
in  blank  of  T.  W.  Harvey  Lumber  Company,  but  there  is 
no  direct  proof  to  show  when  they  were  actually  negotiated. 
The  proof  shows  that  the  notes  were  in  the  possession  of 
C.  S.  Young  in  October,  1902,  and  that  on  November  3, 
1902,  ho  sold  and  delivered  them  to  the  appellant,  but  with- 
out indorsement.    C.  S.  Young  at  the  same  time  executed  a 
paper  in  the  form  of  a  receipt  for  the  consideration  therein 
stated  for  the  trust  deeds  executed  to  Lyman  as  trustee,  evi- 
dently intending  thereby  to  transfer  his  interest  therein.  The 
T.  W.  Harvey  Lumber  Company  conveyed  the  lands  by  quit 
claim  deed  to  Belle  S.  B.  Harvey  April  2,  1895,  and  it  did 
not  affirmatively  appear  that  the  notes  secured  by  the  trust 
deeds  had  been  negotiated  prior  to  that  date,  although  the 
trust  deeds  had  been  recorded  October  7,  1893. 

The  complaint  alleges  that  the  plaintiff  is  the  sole  owner 
of  the  notes  and  of  all  right,  title,  and  interest  and  powers 
expressed  and  contained  in  said  trust  deeds,  the  failure  of 
the  corporation  to  pay  the  notes  and  the  amount  due  thereon, 
and  the  issue  of  the  tax  deeds,  which  are  charged  to  be  void, 
through  which  the  defendants  seek  to  establish  title  to  the 
lands.  The  answer  sets  up  the  tax  deeds  as  valid  conveyances 
of  the  land  and  a5  establishing  an  adverse  title,  and,  except 
as  admitted,  denies  the  averments  of  the  complaint. 

The  court  finds  that  on  August  1,  1893,  the  T.  W.  Harvey 
Lumber  Company,  being  the  owner  of  the  lands,  pretended 
to  execute  the  trust  deeds  thereon  to  David  B.  Lyman,  as 
trustee,  to  secure  payment  of  the  notes  mentioned,  which 
were  made  payable  to  the  order  of  said  company ;  that  some 
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time  prior  to  the  month,  of  October,  1902,  said  company 
transferred  said  notes  to  gaid  C.  S.  Young,  and  on  November 
3, 1902,  Young  transferred  the  same  to  the  plaintiff;  that  on 
the  2d  of  April,  1895,  while  the  said  T.  W.  Harvey  Lumber 
Company  was  the  owner  of  the  notes  and  before  any  of  them 
had  been  negotiated,  said  company  conveyed  the  land  de- 
scribed in  the  complaint  to  Belle  S.  B.  Harvey  by  quitclaim 
deed,  which  was  recorded  in  June,  1895,  and  the  title  so  con- 
veyed is  now  vested  by  mesne  conveyances  in  the  Sanborn 
Land  Compcmy,  whidi  is  the  owner  in  good  faith  for  a  valu- 
able consideration  and  was  such  owner  at  the  time  the  action 
was  commenced.  The  court  finds  that  the  trust  deeds  were 
never  transferred  to  the  plaintiff  and  that  he  at  no  time  ac- 
quired any  interest  in  the  land  described,  and  that  none  of 
the  tax  deeds  had  been  three  years  of  record  at  tie  time  the 
action  was  commenced.  From  the  judgment  entered  on  the 
findings  this  appeal  is  taken. 

Samuel  Shaw,  attorney,  and  A.  W.  Shelton,  of  counsel,  for 
the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
A.  W.  Sanborn, 

Bashfobb,  J.  The  first  question  raised  on  appellant'^* 
brief  relates  to  the  invalidity  of  the  tax  deeds,  and  numerous 
defects  are  pointed  out  which  seem  fatal  to  these  instruments 
as  conveyances  of  the  land.  The  court  has  found  that  none 
of  them  had  been  of  record  for  three  years  prior  to  the  com- 
mencement of  the  action,  hence  they  are  open  to  attack. 
Respondent's  counsel  does  not  seek  to  support  the  validity 
of  the  tax  deeds^  hence  we  may  assume  that  this  defense  is 
iibandoned. 

The  controlling  question  in  this  case  is  whether  or  not  the 
appellant  held  a  valid  lien  on  the  premises  described  in  the 
oomplaint  Sea  3186,  Stats.  (1808),  authorizes  any  person 
not   having  title  or  possession,   but  being  the   owner   and 
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holder  of  any  lien  or  incinnbrance  on  land^  to  prosecute  an 
action  to  test  the  validity  of  any  adverse  claim  to  such  land. 
Coe  V.  Rochman,  126  Wis.  615,  106  N.  W.  290.    The  appel- 
lant's right  to  a  lien  must  be  derived  from  the  transfers  to 
him  by  C.  S.  Young  on  November  3,  1902,  of  the  notes  and 
trust  deeds,  so  far  as  the  latter  were  the  subject  of  assign- 
ment.    The  statute  of  limitations  had  then  run  upon  the 
notes  and  they  were  transferred  without  indorsement    These 
notes  were  executed  August  1,  1893,  payable  to  the  order  of 
the  maker,  and  could  have  no  validity  until  after  negotiation. 
They  were  indorsed  in  blank  by  the  maker,  and  hence  be- 
came payable  to  bearer  and  subject  to  transfer  by  delivery. 
There  is  no  direct  proof  to  show  when  the  indorsements  were 
made  and  the  notes  negotiated.     The  court  found  that  the 
T.  W.  Harvey  Lumber  Company,  the  maker,  was  the  holder 
of  the  notes  payable  to  its  own  order  on  April  2,  1895,  when 
it  executed  the  quitclaim  deed  to  Mrs.  Harvey  conveying  to 
her  the  land  described  in  the  trust  deeds.    Our  attention  has 
been  called  to  no  proof  to  support  this  finding  and  we  have 
been  unable  to  discover  any  in  the  record.     Bespondent's 
counsel  contends  that  it  was  necessary  for  the  appellant  to 
prove  that  these  notes  had  in  fact  been  negotiated  prior  to 
the  execution  of  the  quitclaim  deed  to  Mrs.  Harvey  through 
which   it  had  derived  title  to  the  land.     This  position  is 
not  tenable.    On  the  contrary,  the  court  holds  that  the  plaint- 
iff may  rest  upon  the  presumption  arising  from  the  negotia- 
tion of  the  paper,  and  that  the  burden  was  upon  the  defend- 
ant to  prove  that  the  notes  were  held  by  the  maker  at  the 
time  the  quitclaim  deed  was  executed. 

"The  general  rule  is  that  an  indorsement,  in  the  absence 
of  any  evidence  to  the  contrary,  is  always  presumed  to  have 
been  made  at  or  about  the  date  of  the  note."  Mason  v.  Noo- 
n^n,  7  Wis.  609,  618. 

The  notes  and  trust  deeds  were  executed  August  1,  1893, 
the  latter  recorded  October  7,  1893,  and  the  quitclaim  deed 
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waa  executed  April  2,  1895.  As  the  notes  "were  payable  to 
the  order  of  the  maker  and  could  have  no  validity  while  they 
were  in  its  possession,  it  is  reasonable  to  presume  that  they 
were  negotiated  and  in  the  hands  of  an  innocent  holder  prior 
to  the  execution  of  the  quitclaim  deed.  Upon  the  record 
here  presented,  we  must  conclude  that  the  notes  had  been 
n^otiated  prior  to  the  conveyance  to  Mrs.  Harvey  through 
which  the  respondent  asserts  its  claim.  -     -   ■       ■  \ 

It  is  urged  with  much  force  on  behalf  of  the  respondent 
that  the  statute  of  limitations  had  run  upon  the  notes  before 
the  transfer  to  the  appellant,  and  consequently  they  were  as 
effectually  extingaished  as  if  they  had  been  satisfied  by  ac- 
tual payment.  That  rule  has  been  frequently  applied  where 
the  action  was  brought  to  enforce  the  right  and  the  bar  of  the 
statute  was  properly  pleaded.  Eingartner  v.  lU.  S.  Co.  103 
Wis.  373,  79  ^.  W.  433.  It  is  as  firmly  settled  as  the  law 
of  this  state  that  the  statute  of  limitations  extinguishes  the 
right  only  at  the  option  of  the  obligor  and  that  an  action 
may  be  brought  and  a  recovery  had  thereon  unless  the  bar  is 
specially  pleaded.  Whereatt  v.  Worth,  108  Wis.  291,  84 
N.  W.  441.  The  rule  is  also  established  that  if  the  indebted- 
ness is  secured  by  mortgage  the  remedy  to  enforce  the  lien, 
may  be  prosecuted  after  the  debt  is  barred,  although  the  de- 
fense is  pleaded.  Hvjghes  v.  Thomas ,  131  Wis.  315,  111 
X.  W.  474.  But  in  such  case  there  can  be  no  deficiency 
judgment  for  any  balance  remaining  due  upon  the  indebted- 
ness. Pereles  v.  Leiser,  119  Wis.  347,  96  K  W.  799.  The 
difficulty  here  arises  from  the  application  of  these  somewhat 
conflicting  rules  to  the  facts  as  presented  on  this  record.  The 
appellant  became  the  holder  of  the  notes  after  the  statute 
had  run  and  after  they  had  become  subject  to  this  defense 
in  an  action  upon  them  against  the  maker.  They  were  never- 
theless outstanding  obligations,  presumptively  in  the  hands 
of  an  innocent  holder,  subject  to  transfer  by  delivery,  which 
might  be  enforced  against  the  maker  unless  the  statute  was 
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specially  pleaded  as  a  defense.  The  trust  deeds  were  given 
as  security  for  the  payment  of  the  notes^  and,  like  a  mort- 
gage, were  an  accessory  to  these  instruments.  McCovrt  v. 
Peppard,  126  Wis.  326, 105  K  W.  809.  The  transfer  of  tie 
notes  carried  with  them  the  security  without  formal  assign- 
ment. Potter  V.  StramJcy,  48  Wis.  235,  4  N.  W.  95.  More- 
over, at  the  time  the  appellant  purchased  the  notes  he  received 
from  Young  what  evidently  was  intended  as  an  actual  trans- 
fer of  the  security.  The  deeds  executed  to  the  trustee  were 
not  subject  to  formal  assignment  by  the  holder  of  the  notes 
thereby  secured.  C.  S.  Young,  having  become  the  holder  of 
the  notes  prior  to  their  maturity,  was  the  beneficial  owner 
of  the  rights  secured  by  the  trust  deeds,  and  he  oould  have 
maintained  this  suit  to  test  the  validity  of  any  adverse  claims 
asserted  against  the  lands  therein  described.  The  court  holds 
that  the  appellant,  by  the  transfers  above  mentioned,  suc- 
<5eeded  to  the  rights  of  C.  S.  Young  and  acquired  the  lien 
created  by  the  trust  deeds,  and  consequently  is  authorized  to 
maintain  this  suit  to  set  aside  the  adverse  claims  to  the  land. 
The  assignment  of  a  demand  entitles  the  assignee  to  every 
assignable  remedy,  lien,  or  security  available  by  the  assignor 
as  a  means  of  indemnity  or  payment,  unless  expressly  ex- 
cepted in  the  transfer.  Schlieman  v.  BowUn,  36  Minn.  198, 
30  N.  W.  879. 

It  is  further  urged  on  behalf  of  the  respondent  that  the 
action  should  be  dismissed  as  against  the  Sanborn  Land  Com- 
pany  upon  the  ground  that  it  had  conveyed  the  land  in  ques- 
tion to  a  third  party  before  the  commencement  of  the  suit 
and  that  this  deed  was  recorded  before  the  filing  of  the  lis 
pendens.  The  finding  of  the  court  was  to  the  contrary,  and, 
as  there  appears  to  be  no  exception  thereto,  it  must  be  ac^ 
cepted  as  a  verity. 

It  was  urged  in  the  trial  court  that  the  action  should  be 
dismissed  because  the  trustee,  although  named  as  a  party 
defendant,  had  not  been  served  with  summons  and  com- 
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plaint  The  complaint  alleges  and  the  proof  shows  that  the 
trustee,  when  requested  by  the  appellant,  had  refused  to  bring 
the  suit,  and  consequently  it  was  not  necessary  to  make  him  a 
party.  Appellant  was  the  real  and  sole  party  in  interest, 
and,  as  he  had  acquired  the-  lien  created  by  the  trust  deeds, 
might  maintain  the  action  in  his  own  name.  Sec  2605, 
Stats.  (1898). 

It  seems  from  the  record  that  the  respondent  derived  title 
to  the  land  through  mesne  conveyances  from  Mrs.  Harvey 
after  it  had  acquired  the  tax  titles,  and  henoe  was  under  no 
obligation  to  pay  the  taxes  either  when  they  were  levied  or 
when  it  acquired  the  tax  titles.  Under  sec.  1210?i  the 
amounts  for  which  the  land  was  sold,  as  well  as  the  amounts 
of  eubeequent  taxes  paid  by  the  tax-title  claimant,  should  be 
ascertained  and  an  order  made  requiring  such  sums  to  be 
paid  into  court,  with  interest  at  fifteen  per  cent,  within  a 
time  to  be  fixed  by  the  court,  and,  in  default  of  such  payment, 
judgment  to  be  rendered  for  the  defendant;  but,  in  case  of 
such  payment,  judgment  to  be  rendered  for  the  plaintiff  can- 
celing the  tax  deeds. 

By  the  Cowrt. — ^Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  and  for  judgment  in  ao^ 
cordance  with  this  opinion. 


McDoiTAiJ),  Appellant,  vs.  Sut.livaw  and  others.  Re- 
spondents. 

March  91— April  17,  1908. 

Fraudulent  conveyances:  Action  to  set  aside:  Pleading:  Necessary 
allegations:  Recording  act:  Construction:  Priorities:  Estoppel, 

1.  A  complaint  which  seeks  to  set  aside  a  deed  because  made  in 
contravention  of  sec.  2297,  Stats.  (1898),  must  either  allege  di- 
rectly that  it  was  made  with  "the  intent  to  defraud  prior  or 
subsequent  purchasers  for  a  valuable  consideration  of  the  same 
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land/'  as  required  by  that  section,  or  must  allege  facts  from 
which  such  intent  must  be  inferred  when  the  allegations  are 
given  that  liberal  and  reasonable  construction  to  which  they 
are  entitled.  Mere  general  allegations  of  fraud  or  fraudulent 
conspiracy  are  of  no  value  in  stating  a  cause  of  action  under 
the  statute,  unless,  indeed,  the  act  which  Is  charged  to  be  fraud- 
ulent is  necessarily  so. 

2.  The  protection  of  the  recording  act  (sec.  2241,  Stats.  1898)  is 
not  confined  to  a  subsequent  purchaser  immediately  from  the 
same  grantor,  but  applies  to  one  who  takes  from  him  through 
mesne  conveyances,  and  protects  him,  If  a  purchaser  in  ^d 
faith  for  value,  in  case  the  chain  of  title  to  him  is  first  of  reo 
ord,  although  the  intermediate  grantees  were  chargeable  with 
bad  faith  or  paid  nothing. 

8.  In  an  action  to  remove  clouds  on  title,  consisting  of  outstanding 
deeds  to  third  parties,  which  were  alleged  to  be  invalid  because 
cut  off  by  the  provisions  of  the  recording  act  (sec.  2241,  Stats. 
1898),  both  plaintiff  and  defendant  traced  title  to  K.,  the  com- 
mon source.  Plaintiff's  title  rested  on  a  deed  from  K.  to  S. 
delivered  August  25  and  recorded  September  11,  and  a  deed 
from  S.  to  plaintiff  dated  November  12  and  recorded  Novem- 
ber 21.  Defendant's  title  rested  on  a  deed  from  K.  to  W.  dated 
June  28,  and  from  W.  to  F.  dated  June  29,  both  deeds  being 
recorded  August  29.  The  deed  from  F.  to  defendant  was  deliv- 
ered September  12  and  recorded  September  17.  Held^  that  the 
recording  act  protects  the  one  "whose  conveyance  shall  be  first 
duly  recorded,"  and  therefore  the  deed  from  W.  to  F.,  although 
without  consideration,  and,  it  may  be,  fraudulent,  and  although 
recorded  after  S.'s  deed  was  delivered,  must  prevail. 

4.  Where  a  deed  In  fraud  of  a  former  purchaser  is  made  and  re- 
corded prior  to  the  former  purchaser's  deed,  such  purchaser 
gains  nothing  by  subsequently  recording  his  deed,  l>ut  must  re- 
sort to  his  remedy  by  action  to  set  aside  the  prior  conveyance 
on  account  of  fraud. 

6.  An  innocent  purchaser  defrauded  by  a  deed  made  and  recorded 
prior  to  his  own  is  not  estopped  as  against  a  hona  fide  vendee 
of  the  fraudulent  party  to  seek  to  set  aside  the  fraudulent  deed 
by  a  mere  delay  in  recording  his  deed  for  seventeen  days  after 
its  delivery,  unaccompanied  by  any  other  act  or  default  on  his 
part  upon  which  such  hona  fide  vendee  placed  reliance,  espe- 
cially in  view  of  the  fact  that  the  innocent  purchaser's  deed 
was  actually  of  record  before  the  deed  of  the  bona  /We  vendee 
was  delivered. 

Timlin,  J.,  concurs  upon  the  ground  that  the  complaint  does 
not  sufficiently  allege  fraud. 
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Appeal  from  an  order  of  the  circuit  court  for  Forest 
county:  John  Goodi^nd,  Circuit  Judge.     Affirmed. 

This  is  an  action  in  equity  to  remove  clouds  from  the  title 
of  certain  vacant  and  nnoccupied  lands  in  Forest  county  by 
canceling  as  fraudulent  certain  recorded  deeds  thereof.  The 
defendants  Michael  fl*.  Sullivan,  FramJe  E.  Knaup,  and 
A,  E.  Knaup  each  filed  a  separate  general  demurrer  to  the 
complaint,  and  the  plaintiff  appeals  from  an  order  sustaining 
each  of  said  demurrers.  The  complaint  allies,  in  substance, 
that  the  defendant  A.  E.  Knaup  became  the  owner  of  tho 
premises  May  29,  1906,  by  deed  which  was  duly  recorded 
July  20, 1906 ;  that  one  M.  H.  Stone  in  good  faith  purchased 
the  premises  from  said  Knaup  for  a  valuable  and  adequate 
consideration  August  4,  1906,  by  deed  delivered  August  25, 
1906,  and  recorded  September  11,  1906 ;  that  the  plaintiff, 
in  good  faith  and  for  a  valuable  consideration,  purchased  the 
premises  of  Stone  November  12,  1906,  by  warranty  deed 
dated  and  delivered  on  that  day,  and  duly  recorded  Novem- 
ber 21,  1906^  and  has  since  been  the  owner  in  foe  simple 
thereof.  These  deeds  constitute  the  plaintiff's  chain  of  title. 
The  complaint  then  alleges  that  on  the  29th  of  August,  1906, 
the  defendants  R.  G.  Werner,  E.  G.  Fuller,  A,  E.  Knaup, 
and  Frank  E.  Knaup,  ^Maliciously  and  wrongfully  com- 
bining, confederating,  conspiring,  contriving,  and  intending 
to  injure  and  defraud,  and  in  pursuance  of  an  unlawful, 
wrongful,  and  fraudulent  conspiracy  between  the  said  de- 
fendants, with  intent  to  injure  and  defraud,  caused  to  be 
placed  on  record  in  the  office  of  the  res^ister  of  deeds  of  For- 
est county,  Wisconsin,  two  certain  fraudulent,  spurious,  void, 
and  pretended  deeds  and  conveyances  of  said  premises,  viz., 
a  pretend^  and  void  warranty  deed"  from  said  A.  E.  Knaup 
to  said  E.  G.  Werner,  pretending  to  be  dated  June  28,  1900, 
and  recorded  in  volume  21  of  Records,  at  page  344,  in  said 
register's  office,  also  a  pretended  and  void  quitclaim  deed 
from  said  E.  G.  Werner  to  said  E.  G.  Fuller,  pretended  to 
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be  dated  June  29,  1906,  and  recorded  in  volume  Ql,  on  page 
460,  in  said  raster's  office;  that  both  of  said  last-named 
deeds  were  and  are  wholly  and  utterly  void  and  wrongfully 
and  fraudulently  given,  received,  and  recorded  for  the  pur- 
pose of  defrauding  as  aforesaid,  were  wholly  without  consid- 
eration either  given  or  received,  and  were  wholly  and  utterly 
spurious ;  that  on  the  12th  day  of  September,  1906,  the  de- 
fendant Fuller  delivered  to  the  defendant  Svllivan  a  pur- 
ported warranty  deed  of  the  premises  in  question  which 
purports  to  have  been  made  August  28,  1906,  and  which  was 
recorded  in  the  proper  oflSce  September  17,  1906,  and  not 
before,  and  that  said  Sullivan  claims  title  and  ownership  of 
said  premises  under  said  pretended  warranty  deed,  but  that 
in  truth  and  in  fact  said  last-named  pretended  conveyance  is 
utterly  void  and  invalid  as  to  the  plaintiff  and  a  doud  upon 
his  title;  that  all  of  the  defendants  claim  that  said  three 
last-named  deeds  are  valid  and  that  Sullivan's  title  there- 
under is  valid,  whereas  in  fact  and  in  truth  all  of  said  deed3 
are  utterly  void  and  invalid  as  to  plaintiff  and  are  clouds 
upon  plaintiff's  title ;  and  that  plaintiff  has  no  adequate  rem- 
edy at  law.  Judgment  is  demanded  declaring  said  deeds  to 
be  void  and  a  cloud  upon  plaintiff's  title  and  that  they  be 
canceled,  and  for  such  further  relief  as  may  be  just  and 
equitable. 

For  the  appellant  there  were  briefs  by  Thompsons,  Pink- 
erton  &  Jackson,  and  oral  argument  by  C.  D.  Jackson, 

William  N.  Powers  and  Francis  J.  Rooney,  for  the  re- 
spondents. 

WiA'SLOW,  C.  J.  The  plaintiff  claims  that  under  the  alle- 
gations of  his  complaint  the  deeds  which  he  attacks  are 
shown  to  be  invalid  as  to  him  upon  two  grounds:  First,  bo- 
cause  made  with  intent  to  defraud  prior  or  subsequent  pur- 
chasers of  the  land,  contrary  to  the  provisions  of  sec  2297, 
Stats.  (1898) ;  and  second,  because  cut  off  by  the  provisions 
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of  the  recording  act,  sec.  2241,  Stats.  (1898),    These  con- 
tentions will  be  considered  in  their  order. 
1.  Sec.  2297,  above  referred  to,  provides  as  follows : 

"Every  conveyance  of  any  estate  or  interest  in  land  or  the 
rents  and  profits  of  lands,  and  every  charge  upon  lands  or 
upon  the  rents  and  profits  thereof,  made  or  created  with  the 
intent  to  def rand  prior  or  subsequent  purchasers  for  a  valu- 
able consideration  of  the  same  lands,  rents  or  profits,  as 
against  such  purchasers,  shall  be  void.'' 

It  must  at  once  be  admitted  that  a  complaint  which  seeks 
to  set  aside  a  deed  because  made  in  contravention  of  the 
terms  of  this  section  must  either  allege  directly  that  it  was 
made  with  the  particular  intent  to  defraud  which  the  statute 
specifies,  or  must  allege  facts  from  which  such  intent  must  be 
inferred  when  the  allegations  are  given  that  liberal  and  rea- 
sonable construction  to  which  they  are  entitled.  This  court 
has  consistently  held  in  numerous  cases,  and  in  accord  witl> 
the  weight  of  authority  elsewhere,  that  mere  general  allega- 
tions of  fraud  or  fraudulent  conspiracy  are  of  no  value  in 
stating  a  cause  of  action,  unless,  indeed,  the  act  which  is 
charged  to  be  fraudulent  is  necessarily  so.  Generally  speak- 
ing, fraud  is  a  conclusion  of  law,  and  facts,  not  conclusions, 
must  be  stated  in  a  pleading.  Crowley  v.  Hicks,  98  Wis. 
566,  74  N.  W.  348;  New  Banlc  v.  Kleiner,  112  Wis.  287, 
87  K".  W.  1090,  and  cases  cited.  The  great  essential  fact 
which  is  necessary  to  bring  the  making  of  the  deeds  within 
the  condemnation  of  the  section  quoted  is  that  they  were 
made  "with  intent  to  defraud  prior  or  subsequent  purchasers 
for  a  valuable  consideration."  Intent  to  defraud  creditors 
merely  will  not  be  sufficient,  nor  will  intent  to  accomplish 
other  unjust  results  which  may  properly  be  called  fraudulent 
in  a  general  sense,  such  as  the  depriving  a  prospective  wife  of 
dower  rights,  defeat  the  deeds  at  the  suit  of  a  purchaser. 
There  must  have  been  the  specific  intent  to  defraud  pur- 
chasers.    Mere  multiplication  of  epithets,  even  of  an  un- 
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pleasant  nature,  carries  little  or  no  weight  The  pleader  in 
the  present  case  has  industriously  ransacked  the  dictionary  in 
order  to  pile  up  adjectives  and  adverbs  characterizing  the 
transactions  attacked  as  generally  reprehensible,  fraudulent, 
and  void ;  but  it  is  apparent  that  he  has  been  equally  indus- 
trious in  omitting  any  statement  that  the  intent  required  by 
the  statute  ever  existed.  In  the  absence  of  any  such  state- 
ment or  of  any  other  statement  of  fact  from  which  such  in- 
tent must  necessarily  follow,  the  complaint  cannot  be  said 
to  state  a  case  of  fraud  under  the  terms  of  sec  2297. 

2.  The  charges  of  fraud  and  conspiracy  being  thus  elim- 
inated from  the  complaint,  we  come  naturally  to  the  consider- 
ation of  the  effect  of  the  recording  act  upon  the  rights  of  the 
parties.  Our  recording  act — sea  2241,  Stats.  (1898) — pro- 
vides that 

"Every  conveyance  .  .  .  which  shall  not  be  recorded  as 
provided  by  law  shall  be  void  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate  or  any  portion  thereof  whose  conveyance 
shall  first  be  duly  recorded.** 

A.  E,  Knaup  was  the  common  source  of  title.  The  com- 
plaint alleges  that  both  Stone,  the  plaintiff's  immediate 
grantor,  and  the  plaintiff  himself  were  purchasers  in  good 
faith  for  a  valuable  consideration.  The  plaintiff,  therefore, 
stands  in  the  shoes  of  Stone  and  is  entitled  to  the  same  rights 
which  Stone  would  have  had  against  the  defendants  if  ho 
had  made  no  conveyance  to  the  plaintiff.  The  good  faith  of 
Sullivan  is  not  impeached,  nor  is  it  alleged  that  his  convey- 
ance  was  not  foimded  upon  due  consideration,  so  he  also  is 
entitled  to  be  treated  as  a  purchaser  in  good  faith  for  a  valu- 
able consideration.  Stone's  deed  was  delivered  August  25th 
and  recorded  September  11th.  Sullivan's  deed  from  Fuller 
was  dated  August  28th,  delivered  September  12th,  and  re- 
corded September  17th.  If  the  question  of  priority  depended 
solely  on  priority  of  delivery  and  recording  as  between  these 
two  deeds,  the  plaintiff's  title  would  unquestionably  be  para- 
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mount,  for  his  deed  is  prior  both  in  delivery  and  in  record. 
Sullivan,  however,  is  entitled  to  all  the  rights  which  Fuller 
had.  He  is  entitled  to  no  more  under  the  recording  act;  for, 
in  order  to  be  protected  under  that  act,  it  is  established  in  tliis 
state  that  his  conveyance  (in  this  case  the  deed  from  Fuller 
to  BvUivan)  must  be  first  recorded.  FdUass  v.  Pierce,  30 
Wis.  443 ;  Butler  v.  Bwiik  of  Mazeppa,  94  Wis.  351,  68  K 
W.  998.  So,  when  the  rights  of  Fuller  as  against  Stone 
under  the  recording  act  are  determined,  the  rights  of  SvlUvan 
as  against  Stone  are  also  determined  so  far  as  the  provisions 
of  that  act  are  concerned.  Fuller^s  deed  from  Werner  was 
dated  June  29,  1906,  and  Werner's  deed  from  Knaup  was 
dated  June  28,  1906,  and  both  are  recorded  August  29th. 
Thus  they  were  dated  before  Stone's  deed  was  delivered,  and 
recorded  after  Stone's  deed  was  delivered  but  before  it  was 
recorded.  Both  of  them,  it  is  true,  were  without  considera- 
tion, but  Fuller's  deed  was  recorded  before  Stone's,  and  so 
Stone,  though  a  purchaser  in  good  faith  for  a  valuable  con- 
sideration from  Knaup,  doe-s  not  come  within  the  protection 
of  the  recording  act  as  against  Fuller,  because  his  convey- 
ance was  not  first  duly  recorded.  The  principle  was  thus 
stated  by  Dixon,  C.  J.,  in  Fallass  v.  Pierce,  30  Wis.  443, 
471,  472,  as  follows: 

"The  statute  does  not  read:  'Every  conveyance  in  good 
faith  and  for  a  valuable  consideration  of  real  estate  within 
this  state  hereafter  made,  which  shall  not  be  recorded,'  etc. 
The  first  deed  may  be  executed  and  received,  therefore,  mala 
fid^  and  without  the  payment  of  any  consideration  of  value, 
and  yet,  if  the  grantee  therein  causes  the  same  to  be  recorded 
before  the  deed  to  the  subsequent  purchaser  in  good  faith  for 
value  is  recorded,  the  statute  does  not  save  or  protect  the 
rights  of  the  latter  or  give  him  any  advantage  by  or  through 
the  subsequent  recording  of  his  o\vn  deed.  .  .  .  The  subse- 
quent purchaser  in  such  case  can  gain  nothing  by  such  sub- 
sequent recording,  but  must  resort  to  his  remedy  by  action  to 
set  aside  the  prior  conveyance  on  account  of  the  fraud,  if  it 
be  a  fraud  upon  him  or  such  as  to  give  him  that  right." 
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The  language  exactly  fits  the  present  case.  Stone  did  not 
record  his  conveyance  first,  and  the  benefit  of  the  recording 
act  is  confined  to  one  who  does  record  his  conveyance  first 
If  the  conveyances  to  Werner  and  Fuller  were  made  with  in- 
tent to  defraud  Stone,  he  had  his  remedy  by  timely  action  to 
set  them  aside,  and  that  remedy  doubtless  passed  to  the 
plaintiff,  unless  possibly  there  be  circumstances  which  would 
estop  the  plaintiff  from  enforcing  such  a  remedy  against 
SuMivan,  in  analogy  to  the  principle  laid  down  in  Marling  v- 
Nommensen,  127  Wis.  363, 106  N.  W.  844.  The  mere  delay 
of  Stone  in  recording  his  deed  for  seventeen  days  after  its 
delivery,  unaccompanied  by  any  other  act  or  default  on  his 
part  npon  which  Sullivan  placed  reliance,  especially  in  view 
of  the  fact  that  Stone's  deed  was  actually  on  record  before 
Sullivan's  deed  was  delivered,  cannot  be  held  to  constitute  aiv 
estoppel. 

By  the  Court. — Order  affirmed. 

Timlin,  J.  I  concur  in  the  affirmance  upon  the  ground 
that  the  complaint  is  insufficient  in  its  averments  of  fraud, 
but  I  do  not  think  the  rule  of  FalUss  r.  Pierce,  30  Wis.  443, 
is  by  the  majority  opinion  properly  applied  to  the  facts  in 
this  case. 


DoNNEixT,  Eespondent,  vs.  Sampson  and  another,  Ap- 
pellants. • 

March  Sl—ApHhl7,  1908. 

Corporations:  Misconduct  of  offtcers:  "Wrongs  to  corporation:  Stoch- 
holder's  action:  When  previous  demand  unnecessary:  Discre' 
tion  of  trial  court. 

1.  In  case  of  a  wrong  to  a  corporation,  remediable  only  by  Judicial 
interference,  and  the  persons  possessing  the  primary  right  as 
its  officers  to  move  in  that  regard  fail  upon  demand  being  made 
by  a  stockholder  to  do  so,  or  without  such  demand  in  case  the 
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circnmstanceB  are  such  as  to  indicate  that  the  same  would  be 
useless,  any  stockholder  may  sue  on  behalf  of  all  the  stock- 
holders to  protect  the  corporate  rights,  making  the  wrongdoer 
and  the  corporation  parties  defendant 

2.  Whether  or  not  a  case  falls  within  the  principle  stated  must  be 
determined  by  its  own  peculiar  facts.  The  trial  court  has  con- 
siderable discretion  in  the  matter;  and  its  determination  that 
a  suit  is  proper,  within  the  principles  justifying  its  equitable 
Jurisdiction,  will  not  be  reversed  on  appeal  unless  it  clearly  ap- 
pears to  be  erroneous. 

8.  In  a  stockholder's  action  against  the  corporation  and  its  presi- 
dent to  vindicate  the  corporation's  right  to  certain  real  estate, 
the  complaint  alleged  that  there  had  been  no  meeting  of  the 
stockholders  or  of  the  directors  for  many  years;  that  the  di- 
rectors had  not  for  a  long  time  paid  any  attention  to  the  cor- 
porate affairs;  that  they,  left  the  president  in  full  control;  that 
the  secretary,  a  large  stockholder,  had  full  knowledge  of  the 
president's  misdeeds,  acquiesced  therein,  and  was  so  hostile  to 
stockholders  like  plaintiff  that  he  suppressed  Information  of 
the  names  of  other  officers  of  the  corporation;  that  the  presi- 
dent suffered  and  procured  real  estate  of  the  corporation  to  be 
sold  for  taxes,  and  by  mesne  conveyances  acquired  the  tax  titles 
for  himself;  that  a  request  on  the  corporation  to  bring  an  ac- 
tion to  redress  the  wrong  would  warn  the  president  and  stimu- 
late him  to  pass  the  wrongfully  acquired  titles  to  innocent  par- 
ties; that  a  request  was  made  on  the  secretary  to  have  an  ac 
tion  brought  in  the  name  of  the  corporation,  which  was  re- 
fused. HeJdf  that  the  trial  court,  in  overruling  a  demurrer  to 
tiie  complaint,  had  reasonable  grounds  to  conclude  that  effi- 
cient demand  on  the  corporation  to  bring  an  action  was  im- 
practicable, if  not  impossible. 

Appkat*  from  a  judgment  of  the  circuit  court  for  Florence 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

Stockholder's  action  against  the  defendant  corporation  and 
its  president  to  vindicate  the  corporation's  right  to  certain 
real  estate  claimed  to  have  been  wrongfully  diverted  to  the 
use  of  such  president 

The  following  is  the  substance  of  the  complaint^  omitting 
formal  allegations  as  regards  the  status  of  the  plaintiff  and 
of  the  defendant,  such  allegations  being  confessedly  sufficient : 
Since  prior  to  May  16,  1903,  the  corporation  has  been  the 
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owner  of  lands  in  Florence  county,  Wisconsin,  described  aa 
follows:  (The  particular  descriptions  we  omit)  It  has  not 
held  any  meetings  either  of  stockholders  or  directors  for 
many  years,  the  entire  business  having  been  left  wholly  un- 
der the  control  of  the  defendant  Sampson,  its  president. 
During  such  time  such  president  has  suffered  the  corporate 
real  estate  mentioned  to  be  sold  for  taxes  and  suffered  and 
procured  deeds  thereof  to  be  issued  to  divers  persons  (nam- 
ing the  grantee  as  to  each  tract  of  land)  with  intent  to  pro- 
cure the  title  under  such  tax  deeds  to  be  vested  in  himself 
and  has  procured  conveyances  from  such  persons  accordingly. 
All  of  said  tax  deeds  and  oonveyances  from  the  grantees 
therein  have  been  duly  recorded.  Said  tax  titles  are  clouds 
on  the  title  of  the  corporation  to  said  lands.  Plaintiff  has 
been  unable  with  due  diligence  to  induce  lihe  corporation  to 
commence  an  action  to  right  the  wrong  aforesaid.  He  ap- 
plied to  the  secretary  of  the  corporation,  who  owns  a  large 
amount  of  its  capital  stock,  for  information  as  to  who  are 
its  officers  and  directors  and  was  refused  such  information. 
The  corporation  has  for  several  years  failed  to  comply  with 
the  law  as  regards  filing  with  the  secretary  of  state  of  the 
state  of  Wisconsin  a  statement  as  to  its  business  and  officers. 
Plaintiff  cannot  request  the  corporation  to  bring  an  action  to 
remedy  the  wrong  aforesaid  without  the  president  becoming 
informed  of  the  danger  of  his  being  called  to  account  in 
court  for  his  misdeeds,  in  which  case,  plaintiff  believes,  he 
would  before  the  court  could  act  efficiently  in  the  matter 
place  the  tax  titles  beyond  its  reach.  December  16,  190G, 
plaintiff  requested  the  secretary  to  have  this  action  brought 
in  the  name  of  the  corporation,  which  was  refused. 

The  defendants  demurred  to  the  complaint  for  insuffi- 
ciencv  of  facts  to  constitute  a  cause  of  action  and  for  other 
reasons.    The  demurrer  was  overruled. 

A,  W,  Shelton,  for  the  appellants. 

W.  B.  Quinlan,  iot  the  respondent. 
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Masshall,  J.  This  case  is  ruled  by  the  familiar  principle 
that  in  case  of  a  wrong  to  a  corporation,  remediable  only 
by  judicial  interference,  and  the  persons  possessing  the  pri- 
mary right  as  its  officers  to  move  in  that  regard  fail  upon 
demand  or  request  being  made  by  a  stockholder,  or  stock- 
holders, to  do  so,  or  without  such  request  or  demand  in  case 
of  the  circumstances  being  such  as  to  indicate  that  the  same 
would  be  useless,  any  one  or  more  of  them  may  on  behalf  of 
all  sne  to  protect  the  corporate  rights,  making  the  wrong- 
doer, or  doers,  and  the  corporation  parties  defendant.  Doud 
v.  Wis.,  P.  4&  8.  R.  Co.  65  Wis.  108,  25  K  W.  533 ;  Cunning- 
ham  V.  Wechselberg,  106  Wis.  359,  81  N.  W.  414;  Egaard 
V.  DahlJce,  109  Wis.  866,  85  K  W.  869 ;  NoHhem  T.  Co.  v. 
Snyder,  113  Wis.  516,  89  N.  W.  460 ;  Kircher  v.  Pederson, 
117  Wis.  68,  93  K  W.  813. 

Whether  any  case  falls  within  the  principle  stated  or  not 
must  be  determined  by  its  own  peculiar  circumstances.  In 
that  regard  there  is  no  absolutely  certain  test.  The  trial 
court  has  considerable  discretion  in  the  matter.  In  case  of 
its  deciding  that  the  situation  is  pj*oper,  within  the  principle 
stated,  for  the  exercise  of  its  equity  jurisdiction  upon  the 
ground  that  the  facts  alleged  fairly  satisfy  the  calls  of  the 
rule,  the  determination  cannot  properly  be  reversed  upon 
appeal  imless  it  clearly  appears  that  such  decision  is  wrong. 

In  this  case  it  cannot  be  well  questioned  but  that  a  serious 
wrong  to  the  corporation  requiring  judicial  interference  to 
remedy  it  is  charged.  The  allegations  to  the  effect  that  the 
president  had  full  control  of  all  the  corporate  affairs  and 
suffered  and  procured  its  real  estate  to  be  sold  for  taxes  and 
the  tax  titles  based  thereon  through  mesne  conveyances  to  be 
vested  in  himself,  amply  shows,  with  or  without  that  rea- 
sonable intendment  which  must  be  considered  in  favor  of  a 
pleading,  that  he  needlessly  and  fraudulently  allowed  the 
taxes  upon  the  lands  to  go  unpaid,  having  in  view  a  purpose 
of  divesting  the  corporation  of  its  land  and  acquiring  the 
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same  for  his  personal  use.  The  charge  that  for  many  years 
he  has  been  permitted  to  so  handle  the  corporate  affairs  in  a 
purely  personal  way,  sufficiently  shows  that  he  so  dominated 
its  affairs  that  a  demand  upon  him,  as  its  executive  officer, 
or  upon  its  board  of  directors,  to  institute  an  action  to  remedy 
the  ^vrong  complained  of  would  not  only  be  useless,  but,  as 
alleged,  would  rather  efficiently  stimulate  him  to  pass  the 
wrongfully  acquired  titles  on  to  some  innocent  party,  or 
parties,  and  beyond  the  reach  of  the  court. 

On  the  whole,  it  is  considered  that  the  facts  alleged  fairly 
satisfy  the  test  laid  down  in  Northern  T,  Co.  v.  Snyder, 
suprd.  In  that  case  it  was  said  in  regard  to  the  essential 
status  of  a  stockholder  to  enable  him  to  bring  such  an  action 
as  this : 

"In  order  that  the  situation  m  that  regard  may  be  com- 
plete to  the  satisfaction  of  equity,  it  is  necessary  to  show  that 
such  i)ersons  [the  corporate  officers]  will  not  perform  their 
duty.  That  may  be  done  in  either  of  two  ways:  By  showing 
that  they  have  neglected  or  refused  to  proceed  after  being 
requested  so  to  do  by  some  person  or  persons  whose  requests 

in  that  regard  should  be  honored;  or  by  showing,  expressly 
or  by  necessary  inference,  that  they  are  so  concerned  in  the 
wrong  to  be  redressed,  and  hostile  to  any  vindication  or  at- 
tempt to  vindicate  the  corporate  rights,  that  it  is  reasonably 
certain  that  a  request  to  them  to  proceed  to  that  end  by  ju- 
dicial remedies  would  be  unavailing.  Observations  may  be 
found  in  some  legal  opinions  tending  to  convey  the  idea 
that  a  demand  upon  the  proper  corporate  officers  to  enforce 
a  corporate  right  of  action,  and  their  refusal  so  to  do,  r^ard- 
loss  of  circumstances,  is  a  condition  precedent  to  the  right  of 
a  member  of  a  corporation  to  stand  in  their  place  and  do  their 
duty.  Such  is  not  tlie  law.  If  it  appears,  reasonably,  by  all 
the  allegations  of  the  complaint,  in  a  suit  institnted  by  a 
member  of  a  corporation  in  its  right,  that  those  persons  in 
Avhom  the  duty  and  the  primary  right  rests  to  represent  it 
will  not  perform  that  duty,  from  any  cause,  a  case  is  thereby 
presented,  subject  to  proof,  entitling  an  interested  person 
...  to  protect  his  right  and  that  of  all  others  similarly 
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situated,  by  suing  in  his  and  their  behalf,  and  presenting  to 
a  court  for  adjudication  the  cause  of  action  of  the  cor- 
poration." 

We  have  treated  the  case  from  the  viewpoint  most  favor- 
able to  appellants,  viz.:  that  the  complaint  does  not  state 
facts  sufficient  to  show  that  any  fair  attempt  was  made  to 
demand  or  request  the  corporation  to  commence  an  action  to 
remedy  the  wrong  complained  of.  Reliance  is  placed  by  ap- 
pellants^ counsel  on  Dotid  v.  Wis.,  P.  &  8.  B.  Co.  65  Wis. 
108,  25  N.  W.  533,  but  neither  the  decision  there  nor  any- 
thing said  in  the  opinion  is  necessarily  controlling  here.  The 
trial  court  in  that  case  refused  to  exercise  its  jurisdiction, 
holding  that  the  facts  alleged  did  not  sufficiently  excuse  de- 
mand upon  the  corporation  to  commence  judicial  proceedings 
to  protect  its  interest,  and  the  decision  was  sustained  on  ap- 
peal. That  does  not  make  a  judicial  rule  necessarily  re- 
quiring, in  just  such  a  case,  reversal  of  a  trial  court's  de- 
cision sustaining  the  action.  It  may  well  be  that  under  the 
facts  the  discretion  of  the  court  was  broad  enough  to  enable 
it  to  take  or  refuse  jurisdiction  free  from  appellate  inter- 
ference. It  was  there  said,  and  counsel  for  appellants  now 
point  thereto  with  confidence : 

"It  is  insisted  by  plaintiff's  counsel  that  the  facts  stated  in 
the  complaint  show  that  the  directors  would  have  refustnl  to 
proceed  in  the  name  of  the  corporation,  or  would,  if  they 
had  so  proceeded,  have  studied  to  make  the  suit  fruitless  of 
results-  We  cannot,  however,  make  that  inference  from  the 
matters  in  the  complaint.  It  may  well  be  that  the  president 
had  such  influence  over  the  board  of  directors  that  he  would 
<!ontrol  their  action  in  the  matter,  but  we  cannot  presume 
that  this  would  be  the  case." 

Here,  as  appears,  the  board  of  directors  did  not  for  many 
years  pay  any  attention  to  the  corporate  affairs;  that  they 
left  the  president  in  full  control  of  everything  as  if  he  wero 
the  only  one  interested,  and  that  the  secretary,  who  was  him- 
self a  large  stockholder,  had  full  knowledge  of  the  pre-^i- 
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dent's  misdeeds,  was  agreeable  thereto,  and  so  hostile  to 
stockliolders  circumstanced  as  plaintiff  was  that  lie  sup- 
pressed from  them  knowledge  of  the  names  of  other  officers 
of  the  corporation.  Under  those  circumstances  it  seems  that 
the  trial  court  had  reasonable  ground  at  least  to  conclude 
that  an  efficient  demand  upon  the  corporation  to  appeal  to 
the  court  against  its  president  was  impracticable,  if  not  im- 
possible. 

By  the  Court. — The  judgment  is  affirmed. 


Beown  and  another,  Respondents,  vs.  Duww,  imp.,  Appel- 
lant 

March  it—April  17,  1908. 

Boundaries:  Meandered  waters:  Natural  monument:  Quieting  title: 

Possession:  Sufficiency  of  evidence, 

1.  Where  by  the  original  survey  and  government  plat  a  tract  of 

land  is  bounded  by  a  body  of  water,  such  body  of  water  is  a 
natural  monument  and  will  constitute  the  boundary,  however 
distant  or  variant  from  the  position  indicated  for  it  by  the  me- 
ander line,  and  hence  will  control  as  a  call  of  the  survey  over 
either  distances  or  quantity,  except  where  the  body  of  water  is 
80  remote  that  it  cannot  in  reason  be  supposed  that  the  plat  in- 
dicates a  purpose  to  make  it  the  boundary  of  the  premises. 

2.  Where  plaintiff  claimed  the  shore  of  a  lake  as  his  boundary  and 

the  contour  of  the  lake  shore  was  in  general  similar  to  that  of 
the  meander  line  and  no  other  lands  were  surveyed  which  even 
by  a  projection  of  their  lines  to  the  lake  shore  could  interfere 
with  the  projection  of  plaintiff's  lines,  field,  that  the  shore  of 
the  lake,  although  considerably  remote  from  the  meander  line,, 
was  to  be  taken  as  the  boundary,  and  neither  fraud  in  the  sur. 
vey  nor  gross  mistake  in  the  location  of  the  lake  was  to  be  as- 
sumed so  as  to  force  the  conclusion  that  the  government  did 
not,  under  the  rule  stated,  intend  to  convey  to  the  lake  shore. 
8.  The  rule  that  where  a  meander  line  is  drawn  on  one  side  of  the 
regular  survey  lines  the  boundaries  of  land  within  such  mean- 
der line  cannot  be  extended  across  such  survey  lines  in  order 
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to  reach  the  water  front,  especially  when  the  sunrey  line  ap- 
peared upon  the  goyemment  plats  as  a  boundary  of  another  lot 
or  subdivision  conveyed  to  some  one  else,  has  no  application 
where  the  meander  line  frequently  crosses  the  survey  line,  thus 
conclusively  refuting  the  inference  that  the  government  in- 
tended that  the  lot  line  should  be  confined  within  the  survey 
lines. 
4.  In  an  action  to  quiet  title  it  appeared  that  plaintiff  resided  for 
many  years  upon  the  land  claimed  as  a  part  of  his  premises, 
cultivated  part  of  it,  and  exercised  such  dominion  over  the 
whole  as  was  reasonably  consistent  with  the  character  of  the 
land.  Defendant,  a  landowner  on  the  opposite  side  of  a  nar- 
row lake,  undertook  to  survey  and  plat  a  portion  of  the  land 
not  cultivated  by  gplaintiff,  along  the  lake  shore,  and  made  such 
entry  as  was  necessary  to  accomplish  this.  Held,  that  the  evi- 
dence warranted  the  finding  of  the  trial  court  that  the  plaintiff 
was  in  possession  claiming  title  and  that  the  acts  of  defendant 
were  in  the  nature  of  temporary  trespasses  and  did  not  inters 
rupt  such  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Florence 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

Action  under  sec.  3186,  Stats.  (1898),  to  quiet  title  to  lot 
9  in  fractional  section  32,  to^vnship  40  north,  and  range  19 
east,  in  Florence  county,  hounded  on  the  northeast  by  a  lake. 
The  plaintiffs'  title  to  said  lot  9,  by  mesne  conveyances  from 
the  government  patent,  is  conceded,  the  controversy  being 
whether  the  parcel  of  land,  which  is  in  the  northeast  portion 
of  the  tract  claimed,  and  on  the  shore  of  the  lake,  is  a  part 
of  said  lot  By  the  government  plat  no  land  is  shown  south 
of  the  lake  in  the  southeast  quarter  of  section  32  except  lot 
9,  which  lies  in  the  southeast  comer  thereof,  and  is  bounded 
on  the  south  by  the  section  line  and  on  the  west  by  the  mid- 
dle line  of  the  section,  each  of  said  sides  appearing  upon  plat 
to  slightly  exceed  eighty  rods  in  length.  The  other  bound- 
aries of  the  lot  are  a  curved  line,  nearly  a  segment  of  a 
circle,  indicating  a  boundary  on  the  lake.  The  south  shore 
of  the  lake  as  it  now  exists  is  so  far  northeast  of  the  meander 
line  as  to  leave  a  nearly  circular  strip  between  the  two  of 
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sixty  rods  or  more  in  width,  so  that  the  shore  of  the  lake  lies 
partly  to  the  east  of  the  east  line  of  the  section  and  partly 
to  the  north  of  the  east  and  west  quarter  line,  and  goes  di- 
agonally across  what  would  have  been  the  northeast  quarter 

S.E.f,SEC.32  T40N.R.I9E. 

IN  1907. 


LAKE 


of  the  southeast  quarter  of  the  section.  No  one-sixteenth 
lines  were  drawn  upon  the  government  plat  within  this 
quarter-section,  but  the  meander  line  would  not  have  ex- 
tended at  all  into  the  northeast  quarter  of  the  southeast 
quarter,  and  would  have  extended  plaintiffs'  lot  into  both  the 
northwest  of  the  southeast  and  the  southeast  of  the  southeast. 
Defendants'  only  title  is  to  a  parcel  of  land  designated  as  lot 
1  in  the  same  section  and  shown  by  the  government  plat  to 
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have  been  in  the  northeast  comer  of  the  southeast  quarter  of 
32,  and  bounded  on  the  south  and  west  by  the  northerly  and 
easterly  bank  of  the  lake.  The  court  held  that  lot  9  in- 
cluded the  land  in  controversy,  by  virtue  of  the  rule  that  its 
northerly  and  easterly  boundaries  were  the  lake  and  not  the 
meander  line^  and  held  that  the  land  in  dispute  upon  which 
defendant  Maggie  A.  Dunn  asserted  certain  claims  was  a 
part  of  the  plaintiffs'  premises.  It  was  also  held  that  plaint- 
iffs were  in  possession  thereof^  and  that  defendants'  acts 
were  mere  temporary  trespasses  and  did  not  constitute  pos- 
session. Accordingly  judgment  was  entered  quieting  the 
plaintiffs'  title  and  excluding  the  defendants^  from  which 
judgment  defendant  Maggie  A.  Dunn  appeals. 

W.  B,  Qvinlan,  for  the  appellant.  • 

For  the  respondents  there  was  a  brief  by  A.  W.  Shelton 
and  Max  Sells,  and  oral  argument  by  Mr.  Shelton. 

DoDQE,  J.  It  is  established  as  a  general  rule  of  law,  both 
in  our  own  court  and  in  the  courts  of  the  United  States, 
that  where  by  the  original  survey  and  government  plat  a 
tract  of  land  appears  to  have  as  its  boundary  a  body  of  water, 
such  body  of  water  is  a  natural  monument  and  will  consti- 
tute the  boundary,  however  distant  or  variant  from  the  posi- 
tion indicated  for  it  by  the  meander  line,  and  hence  will  con- 
trol as  a  call  of  the  survey  over  either  distances  or  quantity 
of  land  designated  in  the  conveyance  or  on  tlie  government 
plat  Railroad  Co.  v,  Schurmeier,  7  Wall.  272;  Mitchell 
V,  8male,  140  U.  S.  406,  414,  11  Sup.  Ct.  819 ;  Shufeldt  v. 
Spaulding,  37  Wis.  662 ;  Lyon  v.  FairhanJc,  79  Wis.  455,  43 
IS.  W.  492.  This  rule  is  subject  to  some  exceptions,  a3 
where  the  lake  or  body  of  water  is  so  remote  from  the  prem- 
ises that  it  cannot  in  reason  be  supposed  that  the  plat  indi- 
cates a  purpose  to  make  it  the  boundary  of  the  premises ;  but 
such  exception  can  have  no  restrictive  effect  to  the  present 
case,  where  the  contour  of  the  lake  shore  is  so  nearly  similar 
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to  that  shown  by  the  meander  line,  and  where  no  other  lands 
are  surveyed  or  conveyed  by  the  United  States  which,  even 
by  projection  of  their  lines  to  the  lake  shore,  can  interfere 
with  the  projection  of  plaintiffs'  lines.  "Not  can  we,  as 
courts  have  done  in  some  cases,  assume  either  fraud  in  the 
survey  or  so  gross  a  mistake  in  the  location  of  the  lake  as  to 
force  the  conclusion  that  the  United  States  government  did 
not,  under  the  rule  above  stated,  intend  to  convey  to  its 
shore,  for  the  reason  that  no  such  body  of  water  as  indicated 
existed  to  serve  as  a  natural  monument  or  boundary.  See 
Secwrity  L.  &  E.  Co.  v.  Bums,  87  Minn.  97,  91  N.  W.  304  j 
Grard  v.  Hemphill,  92  Iowa,  218,  223,  59  K^W.  263,  60  N. 
W.  618. 

Anotiaer  limitation  or  modification  of  the  absolutism  of 
the  rule  above  stated,  urged  upon  us  by  the  appellant,  has 
been  recognized  and  applied  to  the  effect  that  where  the 
meander  line  is  drawn  on  one  side  of  one  of  the  regular  sur- 
vey lines,  either  section  line,  one-quarter  line,  or  one-six- 
teenth line,  the  boundaries  cannot  be  extended  across  such 
line  in  order  to  reach  the  water  front,  especially  when  such 
survey  line  appeared  upon  the  government  plats  as  a  bound- 
ary of  another  lot  or  subdivision  conveyed  to  some  one  else. 
Whiiney  v.  Detroit  L.  Co.  78  Wis.  240,  47  K  W.  425; 
Lolly  V.  Rossnian,  82  Wis.  147,  51  K  W.  1132;  Underwood 
V.  Smith,  109  Wis.  334,  85  K  W.  384.  Such  limitation 
cannot  have  application  to  the  present  situation,  for  the 
reason  that,  while  in  some  places  Ihe  meander  line  falls  south 
of  the  east  and  west  one-sixteenth  line  and  west  of  the  north 
and  south  one-sixteenth  line,  yet  at  other  points  it  confessedly 
is  located  north  of  the  one  and  east  of  the  other,  thus  con- 
clusively refuting  the  inference  that  the  govemment  in- 
tended that  the  lot  line  should  be  confined  within  either  of 
said  one-sixteenth  lines.  True,  in  running  the  boundary  of 
said  lot  according  to  the  present  condition  of  the  shore  the 
surveyor  must  pass  from  the  south  to  the  north  side  of  the 
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line  equidistant  between  the  north  and  south  lines  of  the 
quartei>8ection,  but  the  government  plat  makes  perfectly  ob- 
nous  that  the  government  surveyor  did  this  very  thing,  for 
he  included  within  lot  9  land  lying  north  of  that  one-sixteenth 
line.  True,  he  crossed  it  at  a  different  place,  but  none  the  leos 
to  the  effect  of  declaring  the  intent  that  the  lot  was  not  con- 
fined by  any  such  line,  but  was  intended  to  extend  to  the 
water  front  notwithstanding  it  So,  also,  with  reference  to 
the  north  and  south  one-sixteenth  line. 

2.  The  right  of  plaintiffs  to  maintain  this  action  is  as- 
sailed upon  the  contention  that  plaintiffs  were  not,  and  de- 
fendants were,  in  possession  of  the  immediate  ground  in  dis- 
pute. This  is  claimed  to  appear  both  by  the  complaint,  which 
was  met  by  demurrer,  and  by  the  evidence.  The  complaint 
as  finally  amended  did,  however,  categorically  allege  that 
plaintiffs  owned  and  were  in  actual  possession  of  the  land 
claimed  and  that  the  defendants  had  from  time  to  time  en- 
tered thereon  and  cut  trees ;  so  that  obviously  the  demurrer, 
80  far  as  it  raised  that  objection,  was  properly  overruled. 
The  plaintiffs'  evidence  tended  to  show  that  one  of  the  plaint- 
iffs had  for  many  years  resided  upon  the  land  claimed  as  a 
part  of  lot  9  in  a  dwelling  house  which  he  had  built  thereon 
and  that  he  had  cultivated  parts  of  it,  and  that,  while  the 
immediate  lake  shore  where  defendants'  acts  were  committed 
had  not  been  cultivated,  it  had  been  treated  like  other  parts 
of  such  land  by  the  exercise  of  apparent  dominion  over  it 
such  as  was  reasonably  consistent  with  the  character  of  the 
land.  The  only  acts  claimed  to  show  possession  in  any  one 
else  were  those  of  the  defendants  in  undertaking  to  survey 
and  plat  into  building  lots  a  strip  near  the  lake,  and  the  entry 
upon  the  land  so  far  as  was  necessary  to  rim  the  linos,  drive 
stakes,  and  to  cut  brush  to  enable  such  acts;  the  defendants 
at  all  times  occupying  their  lot  1  in  the  very  nortlieast  comer 
of  the  southeast  quarter  of  section  32  on  the  other  side  of  the 
lake,  which  was  quite  narrow  at  the  point  in  question.     In 
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view  of  this  evidence  we  are  persuaded  that  the  findings  of 
the  court  are  fully  sustained  to  the  effect  that  the  plaintiffs 
were  in  possession  claiming  title  and  that  the  acts  of  the  de- 
fendants were  in  the  nature  of  temporary  trespasses  and 
did  not  interrupt  such  possession. 

We  therefore  conclude  that  the  judgment  awarding  to 
plaintiffs  all  of  the  premises  south  and  west  of  the  lake  which 
fall  within  the  exterior  boundaries  of  the  southeast  quarter 
of  section  32  was  correct 

By  the  Court. — Judgment  aflBrmed, 


Teipnee,  Appellant,  vs.  Teipneb,  Respondent. 
Same,  Respondent,  vs.  Same,  Appellant 

March  Sl—April  17,  1908. 

Pleading:  Amendment:  Changing  theory  of  action:  Partnerahip:  Ac- 
counting: When  impractical>le:  Partner* s  neglect  of  firm  husi^ 
nesa. 

X.  Where  a  complaint  in  an  action  for  an  accounting  between  part- 
ners proceeded  upon  the  theory  of  the  existence  of  a  partner- 
ship from  a  specified  date  and  all  the  evidence  and  the  conduct 
of  the  parties  accorded  with  such  theory,  an  amendment  offered 
by  plaintiff  after  all  the  evidence  was  received,  to  the  effect 
that  the  partnership  was  dissolved  on  such  date,  was  properly 
denied,  especially  since  If  the  amendment  were  permitted  it 
would  bring  the  cause  of  action  within  the  bar  of  the  statute 
of  limitations. 

2.  In  an  action  for  an  accounting  between  partners  there  were  no 
books  of  account  of  the  firm  business,  nor,  through  its  entire 
existence,  of  the  moneys  received  and  disbursed,  nor  any  ac- 
curate or  intelligent  account  of  any  part  of  the  business  for 
any  period.  There  was  no  balance  or  statement  of  the  firm's 
affairs  or  of  the  accounts  of  each  partner  with  the  firm.  Each 
member  used  the  partnership  funds  for  his  individual  needs  as 
occasion  required,  and  all  partnership  funds  not  so  appropri- 
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ated  were  applied  on  firm  obligations.  Both  partners  approved 
of  and  acquiesced  in  this  method  of  conducting  the  partnership 
afEairs.  Held,  that  acquiescence  in  such  a  course  of  business 
amounted  to  an  agreement  to  conduct  both  their  partnership 
and  individual  transactions  upon  a  basis  of  mutual  trust,  and 
operated  to  preclude  either  of  them  from  insisting  upon  a  part- 
nership accounting,  each  partner  being  limited  to  demanding 
that  the  partnership  be  dissolved  and  that  he  be  awarded  his 
share  of  the  assets  after  payment  of  existing  liabilities  and  the 
expenses  involved  in  the  proceeding. 

3.  In  such  an  action  no  charge  could  be  made  by  one  partner  against 

the  other  for  failure  to  give  his  time  and  attention  to  the  firm 
business  nor  for  Individual  property  supplied  for  firm  purposes. 

4.  Where  a  partnership  accounting  is  impracticable  because  of  the 

confused  condition  or  lack  of  partnership  accounts,  the  part- 
ners having  by  their  conduct  impliedly  consented  to  conduct 
the  business  without  an  accounting,  a  report  of  the  referee  as 
an  approximation  to  an  accounting  may  be  made  the  bcuiis  for 
the  distribution  of  the  firm  assets,  although  it  cannot  stand  as 
an  account. 

Appeai,s  from  a  judgment  of  the  circuit  court  for  Lang- 
lade county:  John  Goodland,  Circuit  Judge.     Affirmed. 

An  action  for  a  partnership  accounting.  The  action  hav- 
ing been  referred  to  a  referee  to  hear,  try,  and  determine  the 
issues,  he  reported  the  evidence  taken  and  his  findings  of 
fact  and  conclusions  of  law.  Among  the  facts  found  by  the 
referee  which  are  essential  to  determine  the  questions  on  this 
appeal  are  the  following:  In  December,  1879,  the  plaintiff 
and  the  defendant  by  a  parol  agreement  formed  a  partner- 
ship under  the  name  of  Teipner  Bros.  Such  partnoi*ship 
continued  to  the  time  of  trial.  Each  partner  contributod 
$800  and  they  were  to  share  equally  in  the  profits  and  losses. 
The  firm  conducted  a  hotel  business  in  the  city  of  Antigo  and 
dealt  in  lands,  timber,  and  horses.  In  the  years  from  1889 
to  1892  disagreements  arose  between  the  partners,  attribu- 
table to  the  conduct  of  both  parties.  In  July,  1892,  plaintiff 
brought  an  action  against  the  defendant,  alleging  substan- 
tially the  grounds  for  an  accounting  and  dissolution  of  the 
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partnership  averred  in  the  present  complaint^  and  to  this  de- 
fendant made  answer,  asking  the  same  relief  against  plaint- 
iff. That  ajction  was  referred,  but  no  trial  was  had  of  it,  and 
in  1905  it  was  dismissed  for  want  of  prosecution.  There- 
after this  action  was  commenced.  Plaintiff  ceased  to  give 
the  firm  business  his  time  and  attention  after  July,  1892,  but 
remained  at  the  hotel  for  part  of  the  time,  retained  a  room 
there  for  his  use,  and  had  access  to  the  books  and  the  use 
of  a  part  of  the  premises.  The  defendant  has  had  sole  man- 
agement of  the  partnership  business  and  affairs  since  1892. 
From  the  time  the  partnership  was  formed  defendant  had 
the  control  and  management  of  the  financial  affairs  of  the 
firm;  buying  all  provisions  and  supplies,  paying  all  bills, 
and  having  charge  of  the  firm  funds,  which  he  deposited  in 
a  bank  either  in  the  firm  name  or  his  individual  name,  and 
disbursed  for  partnership  purposes  as  occasion  required. 
It  was  found  that,  aside  from  his  personal  expenses,  defend- 
ant appropriated  no  portion  of  the  firm  property  or  assets  to 
his  use;  that  the  partners  by  mutual  consent  lived  at  the 
hotel,  used  the  money  of  the  firm  to  defray  their  personal  ex- 
penses, without  making  a  charge  thereof  in  any  firm  account 
and  without  either  partner  keeping  an  account  thereof;  and 
that  both  partners  fully  understood,  assented  to,  and  acqui- 
esced in  this  use  of  partnership  funds  and  of  the  failure  to 
keep  account  of  the  partnership  funds  so  applied  to  partner- 
ship and  their  personal  expenses.  The  referee  also  found, 
and  the  court  approved  the  finding,  namely : 

"That  the  firm  never  had  a  complete,  accurate,  or  intelli- 
gent system  of  bookkeeping  either  of  the  hotel  or  outside 
deals.  Only  a  partial  account  was  kept  of  the  disbursements 
and  bills  payable,  and  scarcely  any  account  was  kept  of  bills 
receivable  or  accounts  with  hotel  guests  and  boarders  and 
money  received.  Ko  cash  book  was  ever  kept  showing  the 
amount  of  money  received  or  taken  in  in  the  hotel  business  or 
outside  deals  for  any  day,  month,  year,  or  years;  and  no 
balance  was  ever  struck  or  attempted  to  show  the  profits  and 
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losses  of  the  partnership  business  for  any  period  of  time. 
That  no  account  or  book  was  ever  kept  by  tlie  firm  showing 
any  account  as  between  the  individual  members.  That  from 
the  beginning  of  the  copartnership  business  each  individual 
member,  as  occasion  required,  took  from  the  partnership 
funds  such  sums  of  money  as  he  desired  for  his  private 
^nd  individual  benefit,  without  charging  himself  with  the 
amount  so  taken  or  keeping  any  account  of  it  in  reference 
to  the  partnership  business  or  with  his  copartner.  And  such 
methods  of  transacting  the  financial  affairs  of  the  firm,  deal- 
ing with  the  copartnership  business  and  between  themselves, 
was  satisfactory  and  acquiesced  in  by  each  of  the  partners." 

The  referee  also  reported : 

*The  method  and  manner  in  which  the  copartnership  did 
their  financial  business,  their  fragmentary  system  of  book- 
keeping, makes  it  impossible  for  me  to  even  indulge  in  a  pre- 
sumption for  or  against  either  of  them,  as  to  a  division,  other 
than  equal,  of  the  profits  of  the  business." 

The  referee  made  a  statement  of  the  partial  accounts  so 
far  as  there  was  evidence  of  them,  both  as  to  the  receipts  and 
the  disbursements  of  the  partnership.  lie  also  found  and 
made  a  statement  of  the  finn  assets  at  the  time  of  the  trial 
and  the  value  thereof.  He  found  that  defendant  had  not 
at  that  time  any  property  of  the  firm  in  his  ix>ssession,  and 
that  he  had  not  appropriated  any  to  his  own  use,  and  that 
defendant  should  not  be  allowed  payment  for  products  fur- 
nished from  his  farm  and  used  in  the  hotel  business.  The 
referee  reported  charges  against  the  defendant  of  certain 
sums  of  partnership  funds,  consisting  of  a  certificate  of 
$1,500  of  firm  money  in  the  bank  in  1892,  receipts  from  the 
sale  of  horses,  a  wagon,  and  some  pulp  wood,  a  sum  of 
$169.13  for  taxes  on  firm  real  estate,  and  tlie  sum  of  $033 
paid  on  a  personal  bond.  He  also  reported  a  charge  against 
plaintiff  in  the  sum  of  $2,520  as  damages  on  account  of  his 
failure  to  give  his  time  and  attention  to  the  business,  and 
he  concluded  that  the  difference  between  the  sums  respect- 
ively charged  against  the  two  partners  should  first  be  paid 
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out  of  the  partnership  assets  to  plaintiff,  and  that  the  re- 
mainder of  the  partnership  assets  should  be  equally  dividetl 
between  the  partners. 

Both  parties  moved  the  court  for  modification  of  the  ref- 
eree's report  in  various  particulars.  The  court  denied  the- 
motions,  except  that  it  modified  the  report  by  disallowing 
the  payment  of  $69.63  to  plaintiff,  and  by  directing  that  the 
item  of  $169.13,  taxes  on  firm  property  but  charged  to  de- 
fendant, should  be  first  paid  out  of  the  firm  assets^  After 
such  payment  and  the  payment  of  the  compensation  of  the 
referee  and  the  receiver  and  other  necessary  expenses  as  ap- 
proved by  the  eourt^  the  court  directed  that  the  remainder 
of  the  firm  assets  should  be  equally  divided  and  distributed 
between  the  plaintiff  and  the  defendant  This  is  an  appeal 
from  such  judgment 

For  the  plaintiff  there  were  briefs  by  Goodrich  &  Ooodrick, 
and  oral  argument  by  E,  J,  Goodrich  and  A,  B.  Goodrich. 

H.  F.  Morson,  for  the  defendant 

SiEBECKEB,  J.  Error  is  alleged  on  plaintiff^s  appeal  upon 
the  court's  denial  of  his  motion  to  amend  the  complaint,  after 
all  the  evidence  in  the  case  had  been  received,  to  the  effect 
that  the  partnership  was  dissolved  in  1892.  This  motion  to 
amend  the  complaint  was  an  attempt  to  conform  it  to  the 
facts  claimed  to  have  been  proved.  The  allegations  of  the 
original  complaipt  clearly  assert  the  existence  of  the  part- 
nership and  throughout  all  of  its  allegations  recognizes  It 
as  a  fact  The  existence  of  a  partnership  was  not  specifically 
denied  under  oath  in  any  subsequent  stage  of  the  pleadings. 
It  also  appears  from  the  evidence  that  the  parties  treated  the 
partnership  as  a  subsisting  one  imtil  the  time  of  the  trial. 
Plaintiff's  omission  for  the  period  of  thirteen  years  to  prose- 
cute the  action  for  a  dissolution,  his  use  as  proprietor 
throughout  this  period  of  the  hotel  as  a  living  place,  and  his 
treatment  of  the  business  and  firm  property  as  partnership 
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affairs  show  that  he  considered  that  the  partnership  had  not 
been  ended.    The  referee  also  found  that  plaintiff  was  not  ex- 
cluded from  participation  in  the  control  of  the  partnership 
affairs,  and  that  he  exercised  the  right  to  inspect  the  business 
and  defendant's  management  thereof  at  all  times.    The  evi- 
dence is  sufficient  to  sustain  the  referee  and  the  court  in  these 
findings.     We  cannot  say  that  the  holding  of  the  court  is 
against  the  dear  preponderance  of  the  evidence  on  l^esc 
matters.     In  view  of  these  facts^  the  court's  ruling  denying 
plaintiff's  application  to  amend  the  complaint  was  proper. 
Probably  another  good  reason  why  the  court  so  held  on  this 
motion  is  the  fact  that  if  the  complaint  were  amended  as 
requested  it  would  bring  the  cause  of  action  alleged  within 
the  bar  of  the  statute  of  limitation.     If  the  original  com- 
plaint had  contained  such  an  allegation  defendant  would 
no  doubt  have  availed  himself  of  this  statute,  and  have  sought 
to  defeat  plaintiff's  right  to  prosecute  this  action  after  it  was  • 
barred  by  the  statute  of  limitation,  and  the  defendant  could 
not  justly  be  deprived  of  his  right  by  allowing  this  amend- 
ment after  the  trial  of  the  case  had  b^n  practically  com- 
pleted. 

The  plaintiff  urges  that  the  court  erred  in  charging  plaint- 
iff with  the  sum  of  $2,520  for  failure  to  give  any  of  his  time 
and  attention  to  the  partnership  business  from  1892  to  the 
time  of  trial,  in  disallowing  him  a  balance  of  $69.63  which 
the  referee  found  should  first  be  paid  to  him  out  of  the  firm 
assets,  and  in  denying  a  re-reference  of  the  case.  Considera- 
tion of  these  alleged  errors  involves  consideration  of  the  er- 
rors assigned  by  the  defendant  upon  his  appeal  from  tlio 
action  of  the  court  in  not  allowing  him  for  the  farm  produce 
which  he  claims  to  have  furnished  for  use  in  the  hotel  busi- 
ness, and  in  not  reimbursing  him  for  the  amounts  he  claims 
to  have  paid  out  of  his  individual  funds  in  defraying  part- 
nership obligations.  An  adjustment  of  these  divers  claims 
and  rights  cannot  be  made  without  an  accounting  of  the 
Vol.  135—25 
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partnership  affairs  and  the  claims  between  the  partnership 
and  the  members  arising  out  of  their  individual  dealings 
with  the  firm.  An  entry  upon  these  fields  of  inquiry 
in  this  partnership  enterprise  is  met  by  an  array  of  obstacles 
that  render  ascertainment  of  the  true  condition  of  the  part- 
nership affairs  impossible.  As  we  have  seen^  there  are  no 
books  of  account  of  the  business  transactions  of  the  firm  nor, 
through  its  entire  existence,  of  the  moneys  received  and  dis- 
bursed by  the  partners,  nor  is  there  an  accurate  or  intelligent 
account  of  any  part  of  the  business  for  any  year,  month,  or 
even  a  day.  No  balance  or  statement  of  the  firm^s  business 
affairs  or  of  the  accounts  of  each  partner  with  the  firm  was 
ever  made  or  attempted.  From  the  inception  of  the  partner- 
ship each  member  used  partnership  funds  for  his  individual 
needs  as  in  his  judgment  occasion  required.  The  referee 
found  and  tlie  court  held  that,  so  far  as  shown  by  the  evi- 
dence, all  partnership  funds  not  so  appropriated  to  the  in- 
dividual use  of  the  members  were  applied  in  payment  of 
partnership  obligations.  This  method  of  conducting  the 
partnership  affairs  and  of  applying  the  moneys  was  approved 
and  acquiesced  in  by  both  partners.  Under  the  circumstances 
any  attempt  in  this  action  to  state  an  account  would  be  fu- 
tile, and  would  fail  for  want  of  sufficient  evidence  of  the  ac- 
tual state  of  the  partnership  affairs.  It  appears  that  de- 
fendant attended  to  collecting,  disbursing,  and  the  handling 
of  the  moneys  of  the  firm  so  far  as  they  were  applied  to  part- 
nership uses.  It  also  appears  that  plaintiff  understood  that 
no  accounts  were  being  kept  of  any  of  the  financial  transac- 
tions of  the  firm.  Acquiescence  in  this  method  of  conducting 
the  firm's  business  by  the  members  amounts  to  an  agreement 
to  conduct  both  their  partnership  and  individual  transactions 
with  the  partnership  upon  a  basis  of  mutual  trust  and  confi- 
dence, and  operates  to  mutually  preclude  them  from  insist- 
ing on  a  partnership  accounting  or  an  accounting  of  matters 
arising  out  of  the  dealings  of  the  members  with  the  finn. 
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Each  member  of  the  firm  is  necessarily  limited  to  demanding 
that  the  partnuership  be  now  dissolved,  and  that  he  be  awarded 
his  share  of  the  partnership  assets  after  payment  of  the  ex- 
isting liabilities  and  the  expenses  involved  in  this  pro- 
ceeding. 

From  this  it  results  legally  that  no  charge  can  be  made 
against  plaintiff  for  failure  to  give  his  time  and  attention  to 
the  firm  business  since  1892,  that  no  claim  can  be  asserted 
by  defendant  for  the  produce  he  claims  to  have  furnished  for 
use  in  the  hotel ;  nor  can  he  be  charged  with  particular  items 
of  partnership  funds  which  came  into  his  hands.  The  evi- 
dence is  sufficiently  clear  that  defendant  used  his  private 
funds  in  payment  of  partnership  debts  and  expenses  to  an 
amount  in  excess  of  the  amount  of  partnership  funds  he 
used  in  paying  his  private  obligation  on  the  Larzelier  bond, 
and  ho  has  thus  made  full  restitution  to  the  firm  of  all  firm 
moneys  he  originally  used  to  discharge  his  obligation  on  this 
bond.  The  other  items  charged  against  him  in  the  attempt  to 
state  an  account  are  firm  transactions  and  not  properly 
claims  against  him,  and  must  be  treated  as  firm  accounts. 

Though  the  referee's  statement  of  account  as  modified  and 
affirmed  by  the  court  cannot  stand  as  an  accounting,  yet  the 
Judgment  entered,  directing  payment  of  the  firm's  liabilities 
and  the  expenses  of  this  action  as  specified  therein,  and  the 
distribution  of  the  remaining  assets  equally  between  the 
partners,  embodies  the  result  of  an  adjustment  of  the  part- 
nership affairs  upon  the  basis  we  have  above  indicated,  and 
it  therefore  is  the  proper  judgment  in  the  case. 

By  the  Court. — Judgment  affirmed;  neither  party  to  re- 
cover costs  in  this  court,  the  plaintiff  to  pay  the  clerk's  feea. 
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MiELKE,  Appellant,  vs.  Dodgb,  Respondent. 

March  Sl—ApHl  17,  1908. 

Adverse  possession:  Rebuilding  line  fence:  New  entry:  Permission: 
Evidence:  BufjUHency:  Continuity  of  possession:  Land  not  in- 
cluded in  deeds:  Conveyance  hy  hushand  to  ioife:  EquitaMe  ti- 
tle: Possession  by  husband:  Wi^w's  possession:  Absence  of  if^ 
tent  to  claim  adversely. 

1.  For  twenty-nine  years  there  existed  a  substantial  fence  between 

the  property  of  plaintiff  and  of  defendant  which  was  always 
maintained  on  the  line  where  originally  placed  for  more  than 
twenty  years.  About  twenty  years  before  the  commencement 
of  plaintiff's  action  defendant  and  her  husband  rebuilt  the 
fence  on  the  same  line  where  it  was  first  placed*  without  ob- 
jection by  any  one.  Defendant  and  her  predecessors  In  title 
always  claimed  that  the  fence  marked  the  true  boundary  line 
and  occupied  adversely  the  land  included  within  it  Plaintiff 
claimed  that  during  a  portion  of  the  time  the  occupancy  of  the 
defendant's  grantors  was  permissive.  Held,  that  the  rebuild- 
ing of  the  fence  amounted  to  a  distinct  hostile  entry  sufficient 
to  ripen  into  title  by  adverse  possession,  even  though  there  had 
been  permissive  use  'prior  to  that  time;  and  it  was  Incumbent 
on  the  true  owner  to  establish  permissive  use  after  such  entry. 

2.  In  an  action  in  equity  to  restrain  repeated  trespasses  the  evi- 

dence is  held  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  defendant  had  acquired  the  property  in  question  by 
adverse  possession,  notwithstanding  evidence  of  a  permissive 
use  prior  to  the  rebuilding  of  the  new  line  fence. 
S.  The  continuity  of  adverse  possession  is  not  broken  by  the  fact 
that  the  land  in  controversy  was  not  included  in  any  deeds  br 
defendant  or  predecessors  in  title,  if  the  land  so  claimed  was 
within  the  limits  of  the  boundary  line  adopted. 

4.  Where  defendant  in  adverse  possession  was  a  married  woman 

and  derived  title  through  a  deed  from  her  husband,  executed 
before  conveyances  between  husband  and  wife  were  authorized, 
such  deed,  although  it  did  not  convey  a  legal  title,  did  convey 
an  equitable  title,  so  that  the  continuity  of  the  wife's  adverse 
holding  was  not  interrupted. 

5.  The  fact  that  possession  was  not  delivered  at  the  time  of  the 

execution  of  the  deed  from  husband  to  wife  and  that  the  hus- 
band occupied  the  land  for  a  year  after  such  deed,  was  not  suf. 
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flclent  to  interrupt  the  running  of  the  statute,  because  the  hold- 
ing by  the  husband  and  wife,  or  either  of  them,  was  adverse 
as  against  the  true  owner,  especially  where,  before  the  com- 
mencement of  plaintiffs  action,  the  entire  title  and  possession 
had  passed  to  defendant. 

€.  Where  defendant  in  adverse  possession  was  a  married  woman 
and  derived  title  through  a  deed  from  her  husband  before  di- 
rect conveyances  between  husband  and  wife  were  authorized, 
and  the  husband  occupied  the  land  for  a  year  after  such  deed 
but  died  before  commencement  of  plaintiff's  action,  and  his 
widow,  under  sec.  3872,  Stats.  (1898),  was  entitled  to  and  did 
occupy  the  lands  claimed  adversely,  held,  there  was  sufficient 
privity  between  defendant  and  her  husband  to  constitute  a  con- 
tinuity of  adverse  possession  from  husband  to  defendant. 

7.  Evidence  of  a  defendant  claiming  title  by  adverse  possession  to 
the  effect  that  she  never  intended  to  claim  beyond  the  true 
boundary  line,  held  insufficient  to  defeat  her  title  acquired  by 
actual  adverse  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sha- 
wano county :  John  Goodland,  Circuit  Judge.    Affirm-ed, 

It  is  undisputed  that  the  plaintiff  is  the  record  owner  of 
lots  1,  2,  7,  and  8  of  block  38,  Danks  &  Eichmond's  plat  of 
Shawano,  and  that  the  defendant  is  the  record  owner  of 
lots  3,  4,  6,  and  6  of  the  same  block.  The  controversy  in 
this  case  is  over  the  location  of  a  line  fence  between  lots  2 
and  7  and  3  and  6  above  mentioned.  The  court  found  that 
for  a  period  of  twenty-nine  years  a  substantial  fence  be- 
tvreen  the  property  of  plaintiff  and  defendant  had  existed ; 
that  said  fence  waa  always  maintained  on  the  line  where  orig- 
3nally  placed  for  a  period  of  more  than  twenty  years,  and 
that  the  defendant  by  herself  and  her  immediate  grantoi^s 
las  always  maintained  and  claimed  that  such  fence  marked 
the  true  boundary  or  division  between  the  land  owned  and 
occupied  by  plaintiff  and  his  grantors  and  the  land  occupied 
by  defendant  and  her  grantors  and  persons  in  privity  with 
her;  that  since  said  fence  was  built  and  about  twenty  years 
before  the  commencement  of  this  action  the  defendant  and 
her  husband,  Theodore  Dodge,  rebuilt  said  fence  on  the  same 
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line  where  it  was  first  built,  and  that  no  objection  was  made 
by  any  one  to  the  building  of  such  fence ;  that  defendant  by 
herself  and  her  immediate  grantors  and  those  in  privity  with 
her  has  occupied  the  premises  up  to  the  fence  line  and  been 
in  possession  up  to  the  line  marked  by  the  fence  for  a  period 
of  more  than  twenty  years  before  the  commencement  of  this 
action ;  that  such  possession  by  defendant  was  open,  adverse, 
exclusive,  notorious,  hostile,  continuous,  and  uninterrupted 
for  a  period  of  more  than  twenty  years,  and  upon  daim  of 
ownership  up  to  the  fence  line;  that  the  strip  of  laxid  de- 
scribed in  the  complaint  is  inside  of  the  fence  line  of  the 
premises  of  the  defendant  and  is  the  strip  of  land  upon  which 
plaintiff  claims  that  the  defendant  trespasses;  that  defendant 
has  lived  on  tlie  premises  divided  by  the  fence  from  the 
premises  of  the  plaintiff  for  a  period  of  at  least  twenty-nine 
years  and  is  still  living  thereon,  and  that  said  fence  has  al- 
ways stood  there  ever  since  it  was  built  up  to  the  time  it  was 
removed  by  plaintiff  shortly  before  the  commencemant  of 
this  action ;  that  defendant  did  not  occupy  the  strip  of  land 
described  in  the  complaint  by  permission  of  any  one  having 
the  record  title,  but  held  the  same  under  claim  of  ownership, 
claiming  that  said  fence  was  the  true  boundary  or  marked 
the  true  division  of  the  premises  occupied  and  owned  by  her 
and  lier  prior  grantors  and  the  property  of  the  plaintiff  and 
his  grantors.  The  question  involved,  therefore,  is  whetlier 
the  land  lying  between  the  lot  line  and  the  fence  belongs  to 
the  plaintiff.  Judgment  was  entered  for  defendant  and 
plaintiff  appealed. 

Eor  the  appellant  there  was  a  brief  by  Eberlein  &  Eberlein^ 
and  oral  argument  by  M.  0,  Eberlein. 

P.  J.  Winter,  for  the  respondent, 

Kebwin,  J.  As  appears  from  the  findings,  the  court  be- 
low found  all  the  facts  necessary  to  establish  the  defendant's 
title  by  adverse  possession,  and  found  that  the  fence  had  al- 
ways been  maintained  on  the  line  where  originally  placed 
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for  more  than  twenty  years,  and  that  defendant  by  herself 
and  immediate  grantors  had  always  maintained  and  claimed 
that  such  fence  marked  the  true  boundary,  and  that  such 
possession  by  defendant  has  been  open,  adverse,  exclusive, 
notorious,  hostile,  continuous,  and  uninterrupted  for  more 
than  twenty  years  upon  claim  of  ownership  up  to  the  fence 
line,  and  that  the  defendant  did  not  occupy  the  strip  of 
land  in  question  by  permission  of  any  owner  of  record  title,, 
but  held  the  same  under  claim  of  ownership,  claiming  that 
said  fence  was  the  true  boundary  and  marked  the  true  divi- 
sion of  the  premises  occupied  and  owned  by  her  and  her 
prior  grantors.  The  appellant  attacks  the  findings  of  fact  and 
claims  they  are  unsupported  by  the  evidence.  The  proof  es- 
tablishes without  substantial  dispute  that  the  fence  was  built 
where  located  twenty-five  years  or  more  before  the  commence- 
ment of  the  action,  and  afterwards  rebuilt  twenty-two  years 
before  the  commencement  of  the  action  upon  the  same  line  as 
the  old  fence,  and  ever  since  has  been  maintained  as  rebuilt; 
but  it  is  claimed  on  the  part  of  the  appellant  that  during  a 
portion  of  the  period  the  use  by  the  defendant's  grantors  was 
permissive.  This  is  sought  to  be  established  mainly  by  the 
evidence  of  Christenson  and  ."Famsworth. 

It  is  claimed  by  counsel  for  respondent  that  this  evidence 
was  not  competent;  but  we  shall  not  stop  to  consider  the  ob- 
jection or  decide  whether  competent  or  not,  because  we  are 
clear  that  the  testimony  was  wholly  insufficient,  even  if  com- 
petent, to  establish  the  claim.  There  is  evidence  that  Fams- 
worth owned  die  property  from  1880  to  1885  or  a  portion  of 
that  time,  and  that  in  October,  1885,  he  deeded  it  to  Chris- 
tenson. There  is  evidence,  also,  that  Christenson  was  in  pos- 
session before  1885.  Famsworth's  testimony  with  reference 
to  permissive  use  related  to  a  period  shortly  after  he  pur- 
chased, and  was  to  the  eflFect  that  it  was  agreed  that  when  the 
new  fence  was  built  it  should  be  put  on  the  true  line.  This 
testimony,  therefore,  related  to  a  time  prior  to  the  rebuilding 
of  the  fence,  because  the  evidence  shows  that  the  fence  was 
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not  rebuilt  until  after  Christenson  vras  in  possession  and 
about  twenty-two  years  before  the  trial  of  the  action*  Chris- 
tenson's  testimony  is  very  meager  and  simply  related  to  some 
talk  between  himself  and  the  adjacent  owner,  Dodge^  to  the 
effect  that  the  adjoining  property  owner  endeavored  to  buy 
the  strip  in  question^  and  also  some  talk  to  the  effect  that  the 
fence  should  remain  where  it  was  for  the  present  rather  than 
sell  the  land.  But  there  is  nothing  to  show  that  this  conversa- 
tion was  after  the  rebuilding  of  the  fence,  and,  taking  all  the 
testimony  together,  the  inference  is  at  least  strong  that  this 
talk  was  before  the  fence  was  rebuilt  Therefore  we  think 
it  clear  that,  in  order  to  make  this  evidence  available  as 
tending  to  establish  permissive  use,  it  must  be  shown  that  the 
conversation  took  place  after  the  fence  was  rebuilt,  which 
was  not  done.  So  we  oome  to  the  question  of  whether  or  not 
the  rebuilding  of  the  fence  amounted  to  an  eviction  sufficient 
to  ripen  into  title  by  adverse  possession,  even  though  there 
had  been  permissive  use  prior  to  that  time ;  and  we  think  it 
did.  Meyer  v.  Hope,  101  Wis.  123,  77  N.  W.  720.  There 
being  no  evidence  of  any  permissive  use  after  the  construction 
of  the  new  fence  upon  the  identical  line  of  the  old  fence,  and 
the  same  having  been  maintained  by  the  different  owners  for 
a  period  of  more  than  twenty  years  before  the  commencement 
of  the  action,  the  finding  to  the  effect  that  there  was  no  per- 
missive use  at  any  time  during  a  period  of  twenty  years  im- 
mediately before  the  commencement  of  the  action  is  fully 
supported  by  the  evidence  and  the  decisions  of  this  court. 
Meyer  v.  Hope,  supra;  Bishop  v.  Bleyer,  105  Wis.  330,  81 
N.  W.  413.  The  erection  of  a  new  fence  was  a  distinct  hos- 
tile entry  upon  the  property,  and  when  maintained  for  the 
requisite  time  operated  to  overcome  the  presumption  previ- 
ously existing  in  favor  of  the  true  owner;  and  it  was  in- 
cumbent upon  the  true  owner  to  establish  permissive  use  after 
such  entry.  Bishop  v.  Bleyer,  supra;  Closuii  v.  John  Ar- 
pin  L.  Co,  130  Wis.  258,  110  K  W.  222. 
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It  is  further  insisted  that  the  continuity  of  possession  was 
broken  so  as  to  divest  the  defendant  of  any  claim  which 
she  would  have,  had  the  continuity  not  been  broken.  This 
claim  is  based  upon  the  fact  that  the  strip  in  controversy  is 
not  included  in  any  deed  and  that  defendant  claims  title 
through  her  husband  by  a  conveyance  executed  in  1892,  be- 
fore our  statute  giving  right  to  convey  lands  directly  from 
husband  to  wife.  The  first  of  these  propositions  has  been 
settled  by  this  court  against  the  appellant.  Gilman  v.  Brown, 
115  Wis.  1,  91  N".  W.  227 ;  State  v.  Lloyd,  133  Wis.  468, 
113  X.  W.  964.  On  the  second  proposition  it  is  said  that, 
there  being  no  law  authorizing  the  conveyance  of  land  di- 
rectly from  husband  to  wife,  and  the  husband  having  occu- 
pied the  premises  for  a  year  after  execution  and  delivery  of 
the  deed,  there  was  a  break  in  the  continuity  which  defeats 
the  defendant's  claim  of  adverse  possession.  The  fact  that 
the  strip  of  land  in  dispute  was  not  within  the  calls  of  the 
deed  was  not  sufficient  to  defeat  the  claim  of  adverse  pos- 
session respecting  such  tract.  Gilmdn  v.  Brown,  115  Wis. 
1,  91  K  W.  227.  And  although  the  deed  when  made  did 
not  convey  a  legal  estate,  it,  under  the  well-settled  doctrine 
of  this  court,  convoyed  an  equitable  estate,  and  the  fact  that 
possession  was  not  delivered  at  the  time  of  the  execution  of 
the  deed  was  not  sufiicient  to  interrupt  the  running  of  the 
statute  against  the  true  owner,  because  the  holding  by  the 
husband  and  wife,  or  either  of  tliem,  was  an  adverse  holding 
as  against  the  true  owner,  and,  under  the  evidence,  before 
the  commencement  of  this  action  the  entire  title  and  posses- 
sion had  passed  to  the  defendant  In  any  event  the  widow, 
defendant,  her  husband  having  died  before  the  action  wn^ 
brought,  was  entitled  to  dower  in  this  land,  and  had  the  right" 
to  continue  to  occupy  the  same  and  receive  rents,  issues,  aud 
profits,  under  sec.  3872,  Stats.  (1898).  So  there  can  bo  no 
doubt,  we  think,  under  the  facts  in  this  case,  that  there  was 
such  privity  between  defendant  and  her  husband  as  to  con- 
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stitiite  a  continuity  of  adverse  possession  from  the  husband 
to  the  defendant  McEniire  r.  Brown,  28  Ind.  347 ;  Epper- 
son V.  Stansill,  64  S.  C.  485,  42  S.  E.  426;  Montague  v, 
Marunda,  71  Xeb.  805,  99  X.  W.  653.  It  was  also  held  by 
this  court  in  lU.  S.  Co,  v.  Budzisz,  106  Wis.  499,  507,  82 
X.  W.  534,  that  privity  may  be  created  in  any  way  that 
will  prevent  a  break  in  the  adverse  possession,  even  by  parol 
transfer.    Clithero  v.  Fenner,  122  Wis.  356,  99  X.  W.  1027. 

It  is  further  insisted  that  the  evidence  of  defendant  to  the 
effect  that  she  never  intended  to  claim  more  than  up  to  the 
true  line  was  sufficient  to  defeat  her  claim  of  title  by  adverse 
possession.  But  that  contention  is  fully  met  by  the  decisions 
of  this  court.  Ill  S.  Co.  v.  Budzisz,  119  Wis.  580,  97  N.  W. 
166;  Oilman  v.  Broken,  115  Wis.  1,  91  X.  W.  227;  III  S. 
Co.  V.  Bilot,  109  Wis.  419,  84  :sr.  W.  855,  85  K  W.  402 ; 
Bishop  V.  Blexjer,  105  Wis.  330,  81  2^.  W.  413.  We  hold 
that  the  findings  are  supported  by  the  evidence,  and  the 
judgment  must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed. 


Olson,  Appellant,  vs.  Hawkins  and  others,  Eespondents- 

April  l-^April  17,  1908. 

Municipal  corporations:  Adopting  general  charter  law:  Effect  on  ca> 
isting  courts:  Police  justice  de  facto:  Prosecutions  of  vioUUions^ 
of  ordinances:  Irregular  commitment:  Protection  of  officers, 

1.  Sec.  925 — 61,  Stats.  (1898),  authorizes  the  election  of  police  Jus- 
tice in  all  cities  adopting  the  general  charter  for  their  govern- 
ment, except  in  those  cities  that  had  during  their  prior  charter 
existence  a  court  or  judge  having  the  jurisdiction  conferred  by 
the  general  charter  law  upon  police  courts.  In  cities  within 
the  exception  the  existing  court  or  judge  was  to  continue  un- 
affected until  abolished,  and  in  the  meantime  no  police  court 
could  be  established  and  no  police  justice  elected.  A  city  ex- 
isting under  a  special  charter,  by  the  terms  of  which  justices 
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of  tbe  peace  therein  were  given  the  same  Jurisdiction  as  was 
given  to  police  courts  under  the  general  charter  law,  adopted 
such,  general  charter  law.  Held,  that  the  existence  of  such  Jus- 
tices' courts  did  not  prevent  the  establishment  of  a  police  court 
and  the  election  of  a  police  Justice  without  first  abolishing  the 
Justices'  courts.  Justices'  courts  being  provided  for  in  the  con- 
stitution are  not  subject  to  legislative  abolition,  and  the  statute 
must  have  intended  such  courts  as  could  be  abolished  directly 
or  indirectly  by  the  legislature. 

2.  Where  a  city,  having  adopted  the  general  charter  law  (ch.  40a, 

Stats.  1S98),  neglected  for  more  than  ten  years  to  establish  a 
police  court  and  elect  a  police  Justice  as  authorized  by  sec. 
925 — 61,  Stats.  (1898),  the  mayor,  pursuant  to  sec.  925 — 31, 
Stats.  (1898),  authorizing  him  to  fill  vacancies,  appointed  a 
police  Justice.  Held,  that  the  appointee  was  police  Justice  de 
facto,  even  though  the  appointment  was  premature. 

3.  Prosecutions  for  such  violations  of  municipal  ordinances  as  are 

not  also  misdemeanors  are  civil  actions. 

4.  Sees.  4743  and  3574,  Stats.  (1898),  prescribing  requirements  as  to 

docket  entries  of  Justices  of  the  peace,  are  not  applicable  to 
dockets  of  police  Justices,  the  requirements  as  to  the  latter  be- 
ing  prescribed  by  sec.  925 — 68,  Stats.  (1898),  which  does  not 
require  an  entry  of  the  cause  for  an  adjournment. 

5.  In  case  of  adjournment  by  a  police  Justice  without  entry  in  his 

docket  of  the  cause  therefor,  the  presumption  is,  in  the  absence 
of  any  statute  conflicting  therewith,  that  sufficient  cause  ex- 
isted. 

6.  Sec.  925 — 67,  Stats.  (1898),  as  amended  by  ch.  41,  Laws  of  1903, 

provides  for  the  punishment  of  violations  of  city  ordinances  by 
fine  or  imprisonment  or  both.  In  case  of  a  fine,  execution  may 
be  issued  in  the  form  prescribed  by  sec.  925 — 69,  Stats.  (1898); 
if  imprisonment  was  necessary  to  enforce  collection  thereof,  it 
could  be  effected  by  seizure  of  defendant's  body  under  the  exe- 
cution. In  case  of  imprisonment  without  a  fine  commitment 
may  be  made,  using  the  statute  form  of  execution,  omitting  all 
therein  that  relates  to  levy  and  sale  and  return  of  the  writ. 
One  convicted  of  violating  a  city  ordinance  was  adjudged  to 
pay  a  fine  and  in  default  thereof  to  be  committed.  The  fine 
not  being  paid  the  police  Justice  proceeded  by  commitment  un- 
der the  Judgment  instead  of  by  execution  against  the  body, 
which  latter  process  was  the  appropriate  one  in  case  of  pun- 
ishment by  fine  without  imprisonment.  Held,  that  the  com- 
mitment was  not  void,  but  even  though  Irregular  it  protected 
the  officers  issuing  and  executing  it. 
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AppKATi  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  liie  brief 
of  Baker  <&  Haven. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sees.  925—61,  925—65,  925—67, 
«25— 69,  3662,  4744,  Stats.  (1898) ;  Hepler  v.  State,  43 
Wis.  479 ;  Harrington  v.  State,  50  Wis.  68,  6  X.  W.  317 ;  Mc- 
Namaa-a  v.  Spees,  25  Wis.  539;  Perlcins  v.  Jones,  28  Wis. 
243 ;  Weame  v.  Smith,  32  Wis.  412 ;  sees.  17,  27,  28,  ch.  82, 
Laws  of  1885 ;  Davey  v.  Janesville,  111  Wis.  628,  87  :Sr.  W. 
813 ;  sec  15,  art.  VII,  Const ;  In  re  Boyle,  9  Wis.  261 ; 
Cole  V.  Black  River  Falls,  57  Wis,  110,  14  K  W.  906; 
Yorty  V.  Paine,  62  Wis.  154,  22  K  W.  137;  In  re  Burke, 
76  Wis.  357,  45  jST.  W.  24;  Feaelon  v.  Butts,  49  Wis.  342, 
5  'N.  W.  784 ;  Norton  v.  Shelby  Co.  Tax.  Dist.  118  U.  S. 
425,  6  Sup.  Ct.  1121. 

For  the  respondents  there  was  a  brief  by  il.  J.  Kinney, 
attorney,  and  a  separate  brief  by  S.  N.  Hawkins,  one  of  the 
respondents,  in  person,  and  oral  argument  by  Mr.  Kinney. 

Among  other  references  upon  the  part  of  the  respondents 
were  the  following:  Baizer  v.  Lasch,  28  Wis.  268;  St<ite  ex 
rel  Dearborn  v.  Mei^ick,  101  Wis.  162,  77  IST.  W.  719; 
Brosdc  V.  Sanderson,  86  Wis.  368,  57  K  W.  49 ;  State  v. 
Tall,  56  Wis.  577,  14  K  W.  596;  State  v.  Boncher,  69  Wis. 
477,  18  K  W.  335;  sees.  3744,  4739-4774  (ch.  194),  Stats. 
(1898)  ;  sec.  2,  art.  VII,  Const. ;  sees.  3569,  3570,  362.*^, 
3625,  3616,  3617,  Stats.  (1898)  ;  sees.  853a,  926,  Id.;  suW. 
5,  sec.  3574,  Stats.  (1898) ;  Crate  v.  Pettepher,  112  Wis. 
252,  87  N".  W.  1104:;Plattevine  v.  Bell,  43  Wis.  4:88;  Fulton 
V.  State  ex  rel.  Meiners,  103  Wis.  238,  79  N.  W.  234; 
Slate  ex  rel.  Haeselich  v.  Schweitzer,  131  Wis.  138,  111 
X.  W.  219 ;  Staie  ex  rel.  Wood  v.  Ooldstucker,  40  Wis.  124 ; 
State  ex  rel  Jones  v.  Oates,  86  Wis.  634,  57  N.  W.  29G. 
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TiMLiuf,  J.  The  appellant  brought  an  action  for  false  im- 
prisonment against  the  defendant  Hawkins,  who  was  mayor 
of  the  city  of  Xew  Richmond  and  who  took  some  part  in  the 
prosecution,  Beehe,  who  was  acting  as  police  justice  of  that 
city,  and  O'Brien,  the  officer  who  executed  the  warrant  and 
commitment,  in  an  action  against  Olson  for  violation  of  a 
citv  ordinance.  The  circuit  court  directed  a  verdict  for  de- 
fendants,  and  the  principal  contention  upon  this  appeal  is 
that  the  court  erred  in  bo  doing  because  it  was  shown  that 
Beehe  was  not  police  justice  de  jure  or  de  facto,  and  hence 
the  proceedings  which  resulted  in  Olson's  imprisonment  were 
coram  non  judice  and  void  and  all  concerned  therein  liable 
for  false  imprisonment  New  Richmond  was  a  city  under 
special  charter  found  in  ch.  82,  Laws  of  1885.  In  the  year 
1895  it  adopted  the  general  charter  law  (ch.  40a^  Stats. 
1898).  At  and  prior  to  this  time  it  had  no  municipal  court 
or  judge,  but  by  requirement  of  its  special  charter  violations 
of  the  city  ordinances  were  prosecuted  before  justices  of 
fhe  peace  of  the  city.  For  several  years  after  the  adoption 
of  the  general  charter  law  no  police  justice  was  elected  or 
qualified.  Hence  these  justices'  courts  continued  with  au- 
thority such  as  they  exercised  under  special  charter.  Sec. 
925—61,  Stats.  (1898) ;  State  ex  rcl.  Dunlap  v.  Nohl,  113 
Wis.  15,  88  N.  W.  1004.  But  about  May  1,  1906,  the  mayor 
appointed  Beehe  police  justice,  to  hold  that  office  until  it 
should  be  filled  by  election,  and  the  common  council  by  reso- 
lution declared  that  a  vacancy  existed  in  the  office  of  police 
justice  and  confirmed  the  appointment  of  Beehe  to  fill  such 
vacancy.  Beehe  qualified  by  filing  his  oath  and  bond  aild 
entered  upon  the  discharge  of  the  duties  of  the  office  claim- 
ing to  be,  and  exercising  the  powers  of,  police  justice,  and 
had  been  so  engaged  about  six  months  when  the  prosecution 
of  Olson  was  commenced  before  him. 

The  question  thus  presented  is  upon  the  interpretation  of 
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sec  926—61,  Stats.  (1898).  By  that  statute  it  is  only  in 
eases  where  certain  designated  courts  existed  that  the  elec- 
tion of  police  justice  is  forbidden  until  such  special  tribunals 
are  abolished.  Such  courts  must  have  been  created  by  statute 
and  are  to  be  abolished  by  statute.  Neither  the  legislature 
nor  the  city  authorities  would  have  power  to  abolish  the  of- 
fice or  the  court  of  justice  of  the  peace.  State  ex  rel.  TFoorf 
V,  Goldstucker,  40  Wis.  124;  G'dowshy  v.  CormoUy,  55  Wis. 
445,  13  IS".  W.  444.  The  section  of  the  general  charter  law 
under  consideration  plainly  contemplates  the  continued  ex- 
istence of  the  office  of  justice  of  the  peace  after  the  adoption 
of  the  general  charter  law,  because  it  provides  that  the  com- 
mon council  may  abolish  the  police  court,  and  that  in  such 
case  the  justices  of  the  peace  shall  have  jurisdiction  of  prose- 
cutions for  the  infraction  of  city  ordinances.  No  such  action 
was  taken  by  the  common  council  of  the  city  of  New  Rich- 
mond. The  election  of  police  justice  is  authorized  upon 
the  adoption  of  the  general  charter  in  all  cities  adopting  that 
charter,  except  such  cities  as  had  during  their  prior  charter 
existence  a  court  or  judge  having  jurisdiction  of  prosecutions 
for  the  violation  of  ordinances,  and  such  a  court  or  judge 
that  the  court  or  the  office  of  the  judge  could  be  abolished 
by  the  legislature.  But  in  New  Richmond  no  such  condition 
existed,  and  no  provision  of  the  general  charter  required  any 
action  by  the  city  authorities  preliminary  to  the  election  of  a 
police  justice  except  the  adoption  of  the  general  city  charter 
law.  At  the  first  election  succeeding  the  completed  adoption 
of  the  general  charter  law  the  city  of  New  Richmond  might 
have  elected  a  police  justica  It  failed  to  do  so,  but  the  office 
was  in  existence  and  proper  to  be  filled  at  any  succeeding  city 
election.  This  brings  the  case  within  the  rule  of  In  re  Bvrke, 
76  Wis.  357,  45  N.  W.  24;  State  v.  Bloom,  17  Wis.  621,  ex- 
plained by  Cassoday,  J.,  in  Chicago  &  N.  W.  R.  Co.  v, 
LangUde  Co.  56  Wis.  614,  628,  629, 14  N.  W.  844. 

It  is  therefore  unnecessary  for  us  to  determine  whether 
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the  failure  to  elect  a  police  justice  in  the  first  instance,  after 
having  adopted  the  general  charter  law,  created  a  vacancy  in 
that  oflBce  which  the  mavor  was  authorized  to  fill  under  sec 
925 — 31,  Stats.  (1898),  for  under  the  rule  of  the  cases  last 
cited,  even  if  the  appointment  were  premature,  the  ap- 
pointee, Beehe,  was  police  justice  de  facto.  There  was  there- 
fore no  liability  of  either  defendant  for  false  imprisonment 
upon  this  ground.  But  it  is  argued  that  even  if  Mr.  Beebe 
was  police  justice  de  facto  he  lost  jurisdiction  of  the  case 
against  Olson  by  adjourning  over  after  Olson  pleaded  guilty 
on  November  1st  to  November  3d  without  stating  in  his 
docket  any  cause  for  such  adjournment,  and  that  the  commit- 
ment was  insuflicient  in  form  and  void.  The  complaint 
merely  charges  Olson  with  having  violated  a  city  ordinance, 
describing  it.  The  prosecution,  although  in  the  name  of  the 
state,  was  a  civil  action.  Plaiteville  v.  Bell,  43  Wis.  488; 
Oshhosh  V.  Schwartz,  55  Wis.  483,  13  X.  W.  552;  State  ex 
rcl,  Hamilton  v.  Municipal  Court,  89  Wis.  358,  61  N.  W. 
1100. 

The  statute  (sec.  925 — 68)  prescribing  what  entries  tho 
docket  of  the  police  justice  shall  contain  is  radically  different 
from  sec,  4743  and  sec.  3574,  Stats.  (1808).  We  ought 
not  to  interpolate  into  sec  925 — 68  a  requirement  that  the 
docket  show  more  than  is  there  required  to  be  shown.  The 
police  justice  is  not  required  to  enter  in  his  docket  the  cause 
for  adjournment,  and  the  presumption  in  case  of  adjourn- 
ment is  that  sufficient  cause  existed,  no  statute  conflictin^j 
with  this  presumption.  Olson  having  pleaded  guilty  to  the 
charge,  the  police  justice,  on  motion  of  the  city  attorney,  ad- 
journed the  cause  until  November  3,  1906.  At  this  date  Ol- 
son voluntarily  appeared  and  judgment  was  rendered  against 
him  that  he  pay  a  fine  of  $6,  together  with  $4  costs  of  prose- 
cution, and  in  default  of  such  payment  be  committed  until 
such  fine  and  costs  were  paid  or  until  he  was  discharc^ed  by 
-due  course  of  law;  imprisonment,  however,  not  to  exceed 
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fifteen  days.  Nothing  was  then  done  until  November  5^ 
1906,  when,  the  fine  and  costs  not  having  been  paid,  a  com- 
mitment was  issued  and  delivered  to  the  defendant  O'Brien^ 
who  executed  the  same  by  imprisoning  Olson.  The  latter 
was  discharged  on  habeas  corpxis  three  days  thereafter.  This^ 
commitment  recites  the  conviction  of  Olson  for  violation  of 
an  ordinance,  and  commands  the  officer  "forthwith  to  convey 
and  deliver  the  said  Peter  Olson  to  said  keeper,"  the  said 
keeper  to  receive  the  said  Peter  Olson  into  his  custody  in  jail 
and  keep  him  safely  there  until  the  expiration  of  fifteen 
days  or  until  said  fine  and  costs  were  paid.  It  is  claimed 
that  this  commitment  was  invalid  under  sees.  925 — 67  and 
925—69,  Stats.  (1898),  because  the  judgment  of  the  police 
justice  should  have  been  enforced  by  the  special  form  of  ex- 
ecution therein  prescribed.  This  process  may  have  been' 
irregular  under  ch.  41,  Laws  of  1903  (sec.  925 — 67,  Stats. 
1898),  but  it  was  by  no  means  void.  The  form  given  in  sec^ 
025 — 69  may  by  express  provision  of  that  section  be  followed 
in  case  of  commitment,  omitting  all  that  relates  to  the  levy 
and  sale  and  return  of  the  writ.  The  police  justice  proceeded 
by  commitment  under  the  judgment  rendered  instead  of  by 
execution  against  the  body.  This  latter  process  was  appro- 
priate to  enforce  a  punishment  by  fine  where  no  imprison- 
ment was  adjudged.  A  commitment  is  proper  wher©  the 
sentence  is  imprisonment  without  a  fine,  and  where  the  sen- 
tence is  imprisonment  in  default  of  payment  of  the  fine 
a  commitment  issued  to  carry  such  judgment  into  effect  is- 
not  void,  but  protects  the  officer  issuing  and  the  officer  ex- 
ecuting it 

We  discover  no  error  in  the  proceedings  in  the  circuit 
court  and  therefore  affirm  the  judgment. 

By  the  Court, — The  judgment  is  affirmed. 
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Will  op  Frassb  :  Fbaseb  and  others,  Appellants,  vs.  Fasoo 

and  others,  Kespondents. 

April  2— April  ft,  1908. 

Practice:  Change  of  venue:  Effect  of  application:  Nonappealable  order, 

1.  On  an  appeal  from  an  order  of  a  county  court  admitting  a  will 

to  probate,  the  contestants  filed  an  affidavit  of  prejudice  against 
the  presiding  Judge  and  made  application  for  change  of  venue. 
This  application  was  denied  by  the  presiding  Judge  on  the 
ground  that  he  had  "neither  Jurisdiction  of  the  person  nor  of 
the  subject  matter  thereof  "  because  the  undertaking  on  appeal 
was  insufficient.  On  an  attempted  appeal  to  this  court  by  con- 
testants  under  sec.  3069,  Stats.  (1898),  as  amended  by  ch.  212, 
Laws  of  1895,  held,  that  the  order  was  one  denying  change  of 
venue  and  was  not  appealable,  notwithstanding  that  in  denying 
the  application  the  presiding  Judge  attempted  to  pass  upon  a 
question  of  Jurisdiction. 

2.  In  dismissing  the  attempted  appeal,  held,  that  the  efPect  of  an 

application  for  change  of  venue  is  to  deprive  the  presiding 
Judge  of  further  power,  except  as  required  by  statute,  to  make 
a  proper  order  calling  in  another  Judge  or  to  remove  the  cause 
to  another  Jurisdiction,  and  therefore  he  was  not  competent  to 
determine  any  question  of  Jurisdiction.  Marshall,  J.,  does  not 
concur. 

Appeai.  from  an  order  of  the  circuit  court  for  Jefferson 
county:  George  Gbimm,  Circuit  eTudge.     Dismissed. 

This  appeal  is  from  an  order  made  July  15,  1907,  deny- 
ing the  application  of  the  contestants  of  an  instrument  pur- 
porting to  he  the  last  will  and  testament  of  David  G.  Fraser, 
deceased,  for  a  change  of  the  place  of  trial  of  said  action. 
The  will  had  heen  admitted  to  probate  in  the  county  court 
of  Jefferson  county,  notwithstanding  tlie  objections  of  the 
contestants,  who  thereupon  appealed  to  the  circuit  court 
by  filing  the  usual  notice  and  an  undertaking  the  sufficiency 
of  which  is  questioned.  The  appeal  w^as  allowed  by  the 
county  court,  whereupon  an  affidavit  of  prejudice  was  filed 
against  the  presiding  judge  of  the  circuit  court  by  the  con- 
VoL.  135      26 
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testants  and  an  application  made  for  a  change  of  the  place 
of  trial.  The  order  was  denied  by  the  presiding  judge  for 
the  reason  that  the  court  had  "neither  jurisdiction  of  the 
person  of  the  proponent  of  said  will  nor  of  the  subject  nuittcr 
thereof."  This  was  upon  the  ground  that  the  undertaking 
on  appeal  was  insufficient. 

For  the  appellants  there  was  a  brief  by  Tenney,  Hall  & 
Tenncy  and  Dalies  <£  Mulberger,  and  a  reply  brief  by  Ten- 
neys.  Hall,  Davtes  <&  Sanderson,  and  oral  argument  by 
F.  W.  Hall 

C.  S.  Oreenwood  and  R.  B.  Kirhland,  for  the  respondents. 

Basiifoed,  J.  This  is  an  appeal  from  an  order  denying 
the  application  of  the  appellants  to  change  the  place  of  trial 
on  the  ground  of  the  prejudice  of  the  presiding  judge.  Since 
the  enactment  of  ch.  212,  Laws  of  1895,  such  orders  have 
been  uniformly  held  to  be  not  appealable.  Evans  v.  Cvrtiss, 
98  Wis.  97,  73  K  W.  432 ;  Waukesha  Co.  A.  8oc.  v.  Fw. 
Cent,  R.  Co.  117  Wis.  639,  94  K  W.  289. 

It  is  urged  on  behalf  of  the  appellants  that  the  order  ap- 
pealed from  is  subject  to  review  here,  because  it  practically 
determines  the  action  and  prevents  a  judgment  from  which 
an  appeal  may  be  taken,  within  the  provisions  of  sea  3069, 
Stats.  (1898).  The  basis  for  this  contention  is  the  reason 
assigned  by  the  presiding  judge  for  denying  the  application, 
namely,  that  the  court  had  no  jurisdiction  of  the  person  of 
the  proponent  nor  of  the  subject  matter  of  the  litigation.  It 
is  sufficient  to  say  that  the  presiding  judge,  after  the  affidavit 
of  prejudice  was  filed,  was  not  competent  tx)  determine  the 
question  of  jurisdiction.  This  statement  in  the  order  is 
not  conclusive,  as  the  court  did  not  direct  that  the  appeal  be 
dismissed.  The  cause  is  still  pendinsf  in  the  circuit  court, 
subject  to  such  further  order  as  may  be  made  therein.  The 
effect  of  the  application  for  a  change  of  venue  is  to  deprive 
the  presiding  judge  of  further  power,  except  to  carry  out 
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the  statutory  provisions  on  the  subject;  that  is,  to  make  a 
proper  order  calling  in  another  judge  or  to  remove  the 
cause  to  another  jurisdiction.  Hewitt  v.  Folleit,  51  Wis. 
264,  8  K  W.  177 ;  Fatt  v.  Fait,  78  Wis.  633,  48  K  W.  62. 

This  court  holds  that  the  order  appealed  from  is  simply  an 
order  denying  a  change  of  venue,  which  is  not  appealable. 

By  the  Court, — The  appeal  is  dismissed. 

Mabshat.t.,  J.  I  concur  in  the  decision  dismissing  the 
appeal  upon  the  ground  that  the  order  appealed  from  is 
merely  one  denying  a  motion  for  a  change  of  venue.  Such 
an  order  has  been  repeatedly  held  to  be  not  appealable,  as  in- 
dicated in  the  opinion  of  the  court  by  decisions  cited,  to 
which  may  well  be  added  Latimer  v.  Central  E,  Co.  101 
Wis.  310,  77  N".  W.  155,  and  Laiimer  v.  Jvlivs  Andrae  & 
Sons  Co.  101  Wis.  311,  77  N.  W.  1119.  I  think,  however, 
the  court  should  not,  after  holding  that  there  is  no  appeal 
before  it,  proceed  to  discuss  questions  and  express  opinions 
on  matters  which  are  not  involved  therein.  The  uniform 
course  has  been,  in  such  cases,  to  merely  dismiss  the  appeal, 
expressing  no  opinion  on  any  question  except  such  as  under- 
lie the  ultimate  question.  In  Maxon  v.  Gates,  118  Wis.  238, 
95  N".  W.  92,  the  court,  after  holding  the  order  was  not 
appealable,  ventured  the  suggestion  that  the  argument  of 
counsel  raised  a  serious  question,  but  said  "we  probably 
should  not  speak  on  the  question  involved,  since  we  are  en- 
tirely without  jurisdiction  in  the  matter."  In  Mandelert  v, 
Superior  C.  L.  Co.  104  Wis.  423,  80  K  W.  726,  the  court 
said: 

"We  refrain  from  determining  the  question  presented 
upon  the  merits.  It  is  not  brought  before  us  for  review  by 
the  so-called  'appeal'  from  the  ruling  of  the  court  ..." 

In  my  judgment  the  only  proper  practice  is  to  refrain  in 
cases  of  this  sort  from  expressing  opinions  on  questions  not 
before  us  on  the  illegitimate  appeal,  but  which  might  bo 
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proper  for  consideration  at  a  future  time  when  properly 
brought  to  the  attention  of  the  court. 

It  seems  the  language  of  the  court's  opinion,  ''after  the 
affidavit  of  prejudice  was  filed  the  presiding  judge  was  not 
competent  to  determine  the  question  of  jurisdiction,"  though 
corre<;t  in  a  sense,  is  not  as  it  might  be  understood,  A  de- 
termination plainly  erroneous  is  not  necessarily  a  usur- 
pation. A  trial  court  in  many  situations  is  competent  to 
commit  error  not  jurisdictional  in  character.  Again,  I 
think  it  is  misleading  to  say  that  the  statement  in  the  order 
of  the  reason  therefor  "is  not  conclusive,  as  the  court  did  not 
direct  the  appeal  to  be  dismissed."  It  is  conclusive  as  re- 
gards the  decision  by  the  trial  court  until  set  aside  or  vacated 
in  some  proper  proceeding.  True,  the  order  did  not  dismiss 
the  appeal.  A  judgment  is  required  to  the  end  that  there 
may  be  a  basis  for  an  appeal.  If  the  court  intended  to  use  the 
words  "not  conclusive"  in  the  sense  that  the  reason  stated  in 
the  order,  as  a  ruling,  would  be  subject  to  review  by  this 
court  in  a  proper  proceeding,  they  are  unobjectionable,  but 
they  ai-e  liable  not  to  be  understood,  it  seems,  in  that  sense. 
Further,  the  statement  that  the  application  for  a  change  of 
venue  deprived  the  presiding  judge  "of  further  powerr 
etc.,  is  misleading,  in  that  it  is  liable  to  be  understood  as  in- 
dicating that  the  further  exercise  of  power  would  be  usur- 
pation and  absolutely  void.  The  court  has  in  such  a  case 
"further  power"  to  the  extent  that  further  proceedings 
would  not  be  error  of  a  jurisdictional  character.  The  pro- 
ceedings could  not  be  regarded  as  utterly  void. 
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LiTTS,  Appellant,  vs.  Goss,  Respondent 

April  2— April  11,  1908. 

Appeal:  Sufjficiency  of  evidence. 

On  an  appeal  on  the  ground  that  the  ruling  of  the  trial  court  was 
contrary  to  the  evidence  there  are  two  very  important  elements 
which  are  generally  of  sufficient  weight  to  sustain  the  trial 
court  in  case  the  evidence  is  conflicting,  viz.,  the  presumption 
in  favor  of  the  correctness  of  the  findings  belcw  because  of  the 
superior  advantages  of  the  trial  court  for  determining  the  cred- 
ibility of  witnesses,  and  the  wide  difference  between  mere  and 
clear  unmistakable  preponderance  of  the  evidence.  Where  th« 
respondent  is  thus  aided  by  these  two  elements,  the  probative 
character  of  the  appellant's  evidence  must  necessarily  be  so 
strikingly  superior  as  to  leave  only  a  shadowy  ground,  if  any 
in  reason,  in  support  of  the  decision  complained  of  to  warrant 
a  reversal. 

Appeal  from  a  judgment  of  the  municipal  court  of  tlio 
city  of  Beloit:  Charles  1).  Rosa,  Judge.    Affirmed. 

Action  to  recover  commission  on  an  alleged  verbal  con- 
tract far  the  sale  of  realtv. 

Facts  as  foimd  by  the  court:  In  February,  1905,  defend- 
ant owned  forty  acres  of  land  in  Rock  county,  Wisconsin. 
About  such  time  plaintiflF  entered  into  a  contract  with  the 
defendant  by  the  terms  of  which  it  was  agreed  that  in  case 
of  the  former  securing  a  purchasser  for  said  land  for  $3,000 
cash,  or  $4,000  in  trade,  the  latter  would  pay  plaintiff  a  com- 
mission of  $100.  Prior  to  the  making  of  such  agreement 
defendant  and  one  Woodstock  commenced  n(\fl^otiations  in 
regard  to  a  purchase  of  the  land  by  the  latter  which  did  not 
result  in  a  sale.  After  such  contract  was  made  and  in 
March,  1906,  defendant  and  Woodstock  renewed  negotia- 
tions, and  while  tlie  same  wore  ponding  Woodstock,  at- 
tracted by  an  advertisement  of  the  land  for  sale  by  plaint- 
iff in  connection  with  other  lauds,  called  at  his  office  iov  tho 
purpose  of  making  inquiries.     Plaintiff  cited  Woodstock's  at- 
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tention  to  defendant's  land  and  other  lands,  but  was  in- 
formed tliat  lie  knew  of  the  fonner,  had  looked  at  it,  and 
that  it  was  useless  for  plaintiff  to  show  the  same  to  him. 
Xevertheless  plaintiff  urged  Woodstock  to  visit  the  land  with 
him,  which  he  did,  but  refused  to  negotiate  with  plaintiff. 
Such  transaction  in  no  way  induced  Woodstock  to  purchase 
the  land.  He  continued  his  existing  negotiations  with  de- 
fendant, unaffected  by  plaintiff's  acts,  resulting  in  his  pur- 
chasing the  land  of  defendant  without  reference  to  any  act 
of  plaintiff  in  the  matter.  The  latter  was  not  in  any  sense 
the  procuring  cause  of  such  purchase. 

As  a  matter  of  law,  upon  the  facts  foimd  as  aforesaid^ 
the  court  decided  that  defendant  was  entitled  to  a  judgment 
dismissing  the  action  with  costs. 

Judgment  was  accordingly  rendered. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  /.  Cunningham,  and  for  the  respondent  on  that  of  E.  D. 
McGowan. 

Marshali.,  J.  We  are  unable  to  see  any  questions  for 
consideration  in  this  case  except  such  as  appertain  to  whether 
the  findings  of  fact  are  against  the  clear  preponderance  of 
the  evidence.  We  cannot  review  questions  of  fact  as  a 
court  of  original  jurisdiction.  One  had  best  not,  without 
most  careful  consideration  of  the  matter,  incur  the  burden 
of  an  appeal  to  this  court  where  the  only  real  complaint  is 
that  the  trial  court  erroneously  decided  as  to  tie  credibility 
of  witnesses  and  the  weight  and  preponderance  of  the  evi- 
dence, the  only  basis  for  such  complaint  being  the  appearance 
to  the  defeated  party,  from  the  record  alone,  that  the  deci- 
sion should  have  been  different.  There  is  left  to  be  reckoned 
with,  two  very  important  elements  which  are  generally  of 
sufficient  weight  to  sustain  the  trial  court  in  case  the  evi- 
dence is  conflicting,  viz. :  the  presumption  which  must  be  in- 
dulged in  in  favor  of  the  correctness  of  the  findings  because 
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of  the  superior  advantages  of  the  trial  court  for  determining 
the  credibility  of  witnesses  and  the  wide  diflFerence  between 
mere  and  clear  unmistakable  preponderance  of  the  evidence. 
When  the  scales  of  justice  are  weighted  down  on  the  side  of 
the  respondent  by  these  two  elements^  which  appellant  from 
his  partisan  position  is  not  wont  to  measure  accurately,  if  at 
all,  the  probative  character  of  the  evidence  in  behalf  of  the 
latter  must  necessarily  be  so  strikingly  superior  to  that  of 
the  former  as  to  leave  only  a  shadowy  ground,  if  any  in  rea- 
son, in  support  of  the  decision  complained  of  to  warrant  a 
reversal.  True,  the  finding  of  a  trial  court  is  not  quite  as 
conclusive  as  that  of  a  jury,  but  the  difference  is  not  so  sig- 
nificant as  to  permit  of  an  attack  upon  the  former  with  much 
greater  hope  of  disturbing  it  than  a  challenge  of  the  latter. 
The  law  in  this  r^ard  has  been  so  often  stated  that  a  dis- 
cussion of  it  now  at  any  great  length  would  be  out  of  plax^. 
We  may  well  repeat  what  was  said  in  Endress  v.  Shove,  110 
Wis.  141,  148,  85  K  W.  651,  653 : 

"It  must  be  well  understood  by  the  profession  that  al- 
though in  theory  there  is  a  new  trial  here  on  questions  of 
fact,  where  the  trial  below  was  by  the  court  and  a  bill  of  ex- 
ceptions containing  the  evidence  is  preserved  to  support  ex- 
ceptions to  the  findings,  the  principle  has  become  so  firmly 
established,  that  such  findings  must  be  regarded  as  verities 
in  the  case  unless  overcome  by  a  clear  preponderance  of  the 
evidence,  that  such  trial  is  in  fact  far  different  from  an  oriir- 
inal  trial.  The  presumptions  indulged  i^,  in  favor  of  such 
findings,  are  not  easily  overcome,  so  it  may  happen — we  ven- 
ture to  say  it  does  happen  in  some  cases — that  a  judgment 
of  aflSrmance  is  rendered  where  a  reversal  would  occur  if 
such  presumptions  were  left  entirely  out  of  consideration. 
That  cannot  be  helped.  The  judicial  policy  of  the  court  and 
its  interpretation  of  the  statute  governing  the  subject  are 
firmly  intrenched  in  our  system.  They  cannot  be  varied 
.  .  .  even  if  we  were  to  say  that  the  evidence  in  the  record, 
looking  at  that  alone,  impresses  us  contrary  to  the  conclusions 
reached  by  the  trial  court.    There  would  still  be  left  that  in- 
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surmountable  difficulty  to  a  reversal — absence  of  such  clear 
preponderance  of  evidence  against  tho  findings  as  to  con- 
vince us  to  a  reasonable  certainty  that  the  trial  judge  de- 
cided wrong.  It  must  not  be  lost  sight  of  in  this  class  of 
cases  that  there  is  a  wide  range  between  mere  preponderance 
of  evidence  and  that  preponderance  necessary  to  overcome 
the  de<jision  of  a  trial  judge  on  controverted  questions  of 
fact." 

By  the  Court — ^The  judgment  is  affirmed. 


Wengeb,  Respondent,  vs.  Maett,  Appellant. 

April  2— April  17,  1908. 

Contract:  Ambiguity:  Extrinsic  evidence:  Prejudicial  error:  Waiver 
of  warranty:  Acceptance  of  defective  product, 

1.  Where  a  contract  provided  that  plaintiff  should  perform    the 

work  therein  stipulated  for  "to  the  hest  of  his  ahility,"  held 
that,  the  expression  heing  ambiguous,  it  was  error  to  exclude 
extrinsic  evidence,  consisting  of  plaintifiTs  own  declarations  re- 
garding his  skill,  offered  to  identify  the  standard  of  measure- 
ment referred  to,  and  as  the  charge  to  the  jury  carried  the 
same  ambiguity  the  error  was  prejudicial. 

2.  Defendant  employed  plaintiff  as  cheese-maker,  agreeing  to  pro- 

vide a  factory  and  to  supply  all  equipment  and  material  needed 
for  the  work.  Plaintiff  was  to  make,  tend,  and  cure  the  cheese 
and  take  care  of  it  until  removed  by  defendant,  and  to  indem- 
nify  defendant  against  any  loss  due  to  bad  cheese  caused  by- 
plaintiff's  negligence.  Plaintiff's  compensation  consisted  of  a 
stipulated  sum  per  hundred  weight,  the  use  of  the  factory  as  a 
residence,  and  cheese  and  milk  for  family  consumption.  The 
product  when  made  remained  in  the  factory  for  several  weeks 
with  no  opportunity  for  defendant  to  inspect  the  same  or  to 
know  the  character  either  of  the  services  or  of  the  product, 
and  by  the  time  defendant  had  such  an  opportunity  plaintiff 
had  drawn  advance  payments  on  his  compensation  which,  if 
applied  to  the  services  earliest  rendered,  would  fully  pay  tor 
the  work  performed  on  that  particular  cheese  which  upon  in- 
spection was   found   defective.    Held,   that  the  payments    to 


17]  JA:N^UAKY  term,  1908.  409 


Wenger  v.  Marty,  135  Wis.  408. 


plaintiff  and  the  acceptance  and  Bale  of  the  cheese  by  defend- 
ant did  not  constitute  a  waiver  of  his  right  to  damages  due  to 
plaintiff's  negligence,  as  the  cheese  when  made  belonged  to  the 
defendant  and  was  at  all  times  in  his  legal  possession,  and  his 
acceptance  and  sale  thereof  could  not  be  treated  as  an  ordinary 
acceptance  between  buyer  and  seller. 

3.  Where  there  was  no  conflict  of  evidence  or  no  evidence  at  all 

respecting  certain  issues,  it  was  misleading  and  erroneous  for 
the  trial  judge  to  charge  the  jury  that  the  evidence  was  con- 
flicting. 

4.  Where  a  contract  of  emplojrment  of  plaintiff  as  cheese-maker 

contained  a  warranty  by  plaintiff  against  loss  due  to  his  negli- 
gence, written  into  a  printed  blank,  such  written  addition  was 
especially  signiflcant  of  the  intention  of  the  parties,  and  indi- 
cated a  purpose  to  absolve  the  defendant  from  much  of  his  duty 
to  object  to  or  reject  the  services  from  time  to  time  as  they 
were  rendered,  and  an  inference  of  intent  to  waive  did  not  re- 
sult from  the  same  circumstances  of  silence  or  continuance  of 
service  as  might  be  effective  in  the  absence  of  such  a  warranty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county:  Geoegb  Ghimm,  Circuit  Judge.     Reversed. 

The  defendant,  being  a  manufacturer  and  dealer  in  cheese 
at  Brodhead,  Wisconsin,  and  having  several  tributary  local 
cheese  factories,  entered  into  a  written  agreement  with  the 
plaintiff  whereby  from  April  1,  1905,  to  April  1,  1906,  ho 
engaged  the  plaintiff  "as  cheese-maker."  The  contract  pro- 
vided for  supply  of  tools  and  machinery  by  defendant  and 
return  thereof  by  plaintiff  unimpaired ;  also  that  defendant 
should  provide  the  necessary  supplies  and  materials;  thot 
plaintiff  should  receive  milk  from  the  farmers  and  supply 
any  additional  help  he  might  need ;  that  he  should  keep 
tools  clean  and  in  good  condition,  and  keep  factory  and  cel- 
lar clean;  that  he  should  have  use  of  the  factory  as  a  re<^i- 
denoe  and  cheese  and  milk  for  the  use  of  his  family.  The 
plaintiff  further 

''^agrees  to  make  Limburger  cheese,  or  cheese  whenever  so 
desired  by  the  party  of  the  first  part.  The  choese-niaker  aho 
agrees  and  binds  himself  especially  to  do  the  cliec^se-iiiaking 
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in  a  clean,  good,  and  workmanlike  manner  to  the  best  of  his 
ability,  to  tend  and  cure  the  cheese  properly  until  fully  cured 
or  until  requested  by  the  party  of  the  first  part  to  pack  and 
ship  the  goods.  He  also  agrees  to  take  care  of  the  cheese 
until  all  of  the  season's  product  has  been  ordered  away  by 
the  party  of  the  first  part,  and  in  general  binds  himself  to  do 
everything  required  for  the  operation  of  a  cheese  factory^ 
even  if  not  especially  mentioned  in  this  contract," 

The  defendant  agreed  to  compensate  the  plaintiff  by  pay- 
ing him  seventy-five  cents  per  100  pounds  of  Limburger 
cheese  manufactured  by  him.  Appended  to  the  contract, 
which  was  upon  a  printed  blank,  was  the  paragraph : 

"Party  of  the  second  part  [plaintiff]  also  agrees  to  stand 
good  for  any  loss  or  damage  on  bad  cheese  if  caused  through 
his  negligence." 

Plaintiff  remained  throughout  the  year  and  manufactured 
Limburger  cheese,  of  which  42,302  pounds  was  taken  by  de- 
fendant into  his  warehouse  at  Brodhead  and  sold  by  him. 
Pajnnents  were  made  to  plaintiff  from  time  to  time  as  his 
living  expenses  required,  amounting  to  about  $245,  so  that 
there  would  have  been  due  him  at  the  contract  rate  of  com- 
pensation about  $46.  The  payments  never  had  reference 
to  any  specific  deliveries  of  cheese  nor  to  the  total  amount 
earned  at  the  time  they  were  made,  being  mere  general  ad- 
vances. Plaintiff  brought  this  suit  to  recover  the  balance  of 
compensation.  Defendant  interposed  counterclaim  alle^ng 
that  plaintiff,  through  lack  of  skill  and  negligence,  spoiled 
a  large  amount  of  cheese  by  reajson  of  doing  his  work  in  a 
negligent,  unskilful,  and  unworkmanlike  manner,  to  the 
damage  of  the  defendant  in  the  sum  of  $949.71,  and  also  that 
through  his  lack  of  skill  and  negligence  he  caused  injury 
to  one  of  the  appliances  of  the  factory  to  the  amount  of 
$50,  for  both  of  which  recovery  was  prayed.  The  jury 
found  a  general  verdict  in  favor  of  the  plaintiff  for  the  un- 
disputed amount  of  the  balance  of  compensation  at  the  con- 
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tract  rate,  disallowing  the  counterclaims  entirely.  From 
judgment  entered  on  this  verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  WUlicEm  H.  Mc- 
Graih  and  William  Smith,  and  oral  argument  by  Mr.  Smith. 

J,  L,  Sherron,  for  the  respondent 

Dodge,  J.     The  first  error  assigned  is  the  exclusion  of 
evidence  of  plaintiff's  statements  mad^  to  the  defendant  be- 
fore the  contract  was  entered  into  as  to  the  measure  of  his 
skill  and  ability  as  a  cheese-maker.     The  contract  industri- 
ously added  as  a  measure  of  the  plaintiff's  duty  his  own  abil- 
ity.   Without  such  element  it  would  have  been  his  contract 
duty  to  exercise  the  skill,  diligence,  and  care  of  an  ordi- 
narily competent  and  careful  cheese-maker;  but  that  duty 
was  either  limited,  confirmed,  or  increased  by  his  agreement 
that  the  work  should  be  done  "to  the  best  of  his  ability."     If 
both  parties  had  known  at  the  time  of  the  making  of  the  con- 
tract that  plaintiff  was  a  novice  in  the  trade,  this  phrase 
might  well  mean  that  the  devotion  of  such  skill  and  ability 
as  he  possessed  should  satisfy  the  contract,  although  not  equal 
to  that  ordinarily  exercised.    If,  on  the  other  hand,  both  par- 
ties met  upon  the  understanding  that  plaintiff  was  an  extra- 
ordinarily skilful  man,  it  could  have  no  such  relaxing  effect, 
and  might  even  require  a  higher  degree  of  diligence  and  skill. 
Hence  the  term  was  ambiguous.    ^To  court  can  know  without 
evidence  what  is  the  measure  of  an  individual's  skill  anv 
more  than  it  can  know  the  length  of  his  foot  or  arm.    Hence 
extrinsic  evidence  was  admissible  to  identify  the  standard  of 
measurement  thus  referred   to   bv   the   contract;    in   other 
words,  to  identify  the  thing  to  which  the  contract  applied. 
Chicago,  St.  P.,  if.  &  0.  B.  Co.  v.  C,  M.  £  St.  P.  R.  Co.  11.^ 
Wis.  161,  170,  87  K  W.  1085,  80  ^^.  W.  180;  Rib  River  L. 
Co.  V.  Ogilvie,  113  Wis.  482,  89  X.  W.  483 ;  Merrill  v.  Best, 
116  Wis.  121,  92  K  W.  555 ;  Excelsior  W.  Co.  v.  Messinger, 
116  Wis.  549,  93  K  W.  459;  Perlins  v.  Owen,  123  Wis. 
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238,  245,  101  N.  W.  415 ;  Edwards  v.  ^yis.  Inv.  Co.  124 
Wis.  315,  319,  102  X.  W.  575.  Therefore  error  was  com- 
mitted in  excluding  the  evidence  of  the  ability  which  the 
plaintiff  had,  which  evidence  consisted  of  his  own  declara- 
tions; as  also  evidence  of  the  understanding  and  knowledire 
of  the  parties  as  to  the.  extent  of  that  ability  at  and  before  the 
making  of  the  contract.  We  cannot  think  this  error  harm- 
less, for  the  charge  carried  to  the  jury  the  same  ambiguitr 
apparent  on  the  face  of  the  contract.  They  were  told  that 
plaintiff's  duty  was  performed  if  he  did  the  cheese-making 
in  a  good  and  workmanlike  manner  to  the  best  of  his  ability, 
and  they  were  further  instructed  as  to  the  effect  of  his  neg- 
ligence in  making  liim  liable  for  loss  and  damage  on  bal 
cheese  in  such  immediate  connection  with  tliis  phrase  'T)cst 
of  his  ability"  that  tliey  must  have  understood  that  he  wouM 
be  free  from  negligence  if  he  in  good  faith  exerted  such  abil- 
ity as  he  had.  Hence  they  may  have  concluded  that,  though 
the  work  was  done  without  eustomars^  skill  and  care,  he  never- 
theless  was  not  in  default  under  tlie  contract. 

The  s(H?ond  assignment  of  error  was  upon  certain  refusals 
to  give  instructions,  and  to  the  charge  itself  in  contrast  there- 
with, on  the  subject  of  waiver  of  plaintiff's  negligence  by 
tlie  defendant.     The  court  charged: 

^^Acx.vptance  of  the  cheese  from  time  to  time  with  full 
knowledge  of  its  condition,  crediting  plaintiff  therefor  upon 
the  books  and  paying  him  the  agrood  price  for  making  i^ 
without  protest  or  notice  to  the  plaintiff  that  the  cheese  di<l 
not  meet  the  contract  requirements  and  that  he  would  1k» 
held  res]x>nsible  for  the  damage,  would  be  a  waiver  on  his 
part  of  damages.  .  .  .  The  testimony  is  in  conflict  upni 
this  subject,  and  you  are  to  deteraiine  what  the  facts  are  in 
accordance." 

This  instruction  is  first  criticised  because  it  applied  to  tho 
relations  between  the  parties  all  the  tests  of  waiver  properly 
applicable  l)etween  buyer  and  seller  upon  the  delivery  of 
articles  under  an  executor v  contract  of  sale.     Ketchum  r. 
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Fe/fe,  19  Wis.  25 ;  Locke  v.  Williamson,  40  Wis.  377,  381 ; 
Olson  V,  Mayer  J  56  Wis.  551,  14  N.  W.  640 ;  Northern  S, 
Co,  V.  Wangard,  117  Wis.  624,  94  X.  W.  785.  The  situation 
here  was  very  different  Plaintiff  was  a  mere  servant  work- 
ing  in  the  defendant's  premises  with  defendant's  material 
and  appliances  io  transform  those  materials  from  milk  to 
cheese.  After  the  transformation  was  complete  the  product 
remained  in  the  factory  for  considerable  periods,  from  three 
to  eight  weeks,  with  no  opportunity  for  the  defendant  to 
inspect  or  to  know  the  character  either  of  the  service  rendered 
or  of  the  product  thereof,  and  w^hen  the  opportunity  finally 
came  to  observe  the  quality  of  that  product  there  was  no  new 
acceptance  of  it  by  the  defendant,  for  it  had  been  his  prop- 
erty and  in  his  legal  possession  at  all  times ;  and  tliere  was  no 
opportunity  for  him  to  reject,  perhaps  no  right  to  reject  be- 
cause of  defects  in  the  product,  for  plaintiff's  agreement  was 
not  to  make  good  cheese,  but  to  exercise  due  skill  and  dili- 
fTonce.  Defendant  could  do  nothing  but  dispose  of  it  for  the 
bc^st  price  obtainable,  for  it  was  irrevocably  his.  Xeither 
could  there  then  be  any  opportunity  for  plaintiff  to  correct 
any  failures  of  duty  on  his  part  several  weeks  after  the  man- 
ufacture of  the  cheese  was  complete.  Hence  his  position  was 
not  changed  in  reliance  on  defendant's  silence.  Further,  the 
plaintiff  had  already,  by  the  time  there  was  any  opportunity 
to  inspect  the  cheese,  drawn  advance  payments  u]>on  his 
compensation  which,  if  applied  upon  the  service  earliest  ren- 
dered, would  have  fully  paid  for  the  work  perfomuHl  upon 
that  particular  cheese  which  on  inspection  was  found  de- 
fective. At  that  time  the  contract  was  fully  executed  as  to 
the  particular  cheese.  The  question,  therefore,  of  intent  to 
"Waive  breaches  of  the  plaintiff's  agreement  for  diligent  and 
skilful  labor  was  in  no  wise  controlled  bv  the  rules  stated 
by  the  court,  but  by  very  different  considerations,  which  wo 
J^hall  not  undertake  now  to  specify,  but  which  are  applied 
in  decisions  as  to  the  relations  between  employers  and  em- 
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ployees,  of  which  the  following  are  some  illustrationa :  Kelkr 
V.  Oberreich,  67  Wis.  282,  30  K  W.  524 ;  Dickinson  v.  Nor- 
wegian  P.  Co.  101  Wis.  157,  76  K  W.  1108;  Raipe  v.  Gor- 
rell,  105  Wis.  636,  81  K  W.  1009;  Monroe  W.  F.  Co.  v. 
Monroe,  110  Wis.  11,  85  K  W.  685 ;  Kaukaima  E.  L.  Co, 
V.  Eaukauna,  114  Wis.  337,  339,  89  N.  W,  542.  The 
charge,  therefore,  for  this  reason  was  misleading  and  erro- 
neous. 

It  was  further  misleading  and  erroneous  for  that  it  told 
the  jury  that  the  evidence  was  conflicting  upon  several  sub- 
jects where  there  was  absolutely  no  conflict  or  where  there 
was  entire  absence  of  evidence.  Thus  there  can  hardly  be 
said  to  have  been  any  evidence  of  the  acceptance  of  the 
cheese  with  full  knowledge  of  its  condition,  for  when  the 
manufacture  of  a  block  of  cheese  waa  complete  it  was  piled 
on  shelves  in  the  cellar  of  the  defendant's  cheese  factory  where 
plaintiff  worked,  and  was  as  completely  in  the  legal  posses- 
sion of  the  defendant  as  it  ever  could  be,  and  yet  at  this  time 
there  is  not  the  slightest  evidence  that  defendant  had  any 
knowledge  or  opportunity  for  knowledge  of  the  defects  in  its 
condition.  Further,  there  is  no  single  word  of  evidence  that 
the  plaintiff  was  ever  credited  on  defendant's  books  therefor. 
The  evidence  goes  no  further  than  to  indicate  that  a  record 
was  kept  of  the  amount  of  cheese  made  at  the  factory  where 
plaintiff  worked.  Indeed  the  first  actual  book  entry  of  which 
any  proof  appears  in  the  record  is  the  charge  against  tlic 
consignee  when  a  shipment  of  cheese  was  made  upon  com- 
mission or  on  a  sale.  Again,  the  payment  of  the  agreel 
price  for  making  the  cheese  was  wholly  without  proof.  The 
evidence  is  undisputed  that  plaintiff  from  time  to  time  drew 
money  necessary  for  his  living  expenses,  the  "amount  of  such 
advances  being  wholly  without  relation  either  to  any  particu- 
lar quantity  or  consignment  of  cheese  manufactured  by  him 
or  to  the  total  amount  which  he  had  at  any  time  manufac- 
tured.    Indeed  it  would  appear,  at  least  inferentially,  that 
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moneys  \vere  drawn  by  him  sufficient  to  cover  the  service.-* 
long  before  the  product  of  such  services  had  come  under  de- 
fendant's inspection.  Mere  advances  of  money  of  this  sort 
are  hardly  ever  significant  of  any  purpose  to  accept  op  waive 
-defects  in  the  service  or  property 

For  the  reason  stated  the  judgment  must  b©  reversed. 
But  there  is  another  element  in  this  contract  which  seems 
not  to  have  attracted  as  much  attention  from  the  court  as  it 
should.  The  final  clause  of  the  contract  was  industriously 
written  into  a  printed  blank,  and,  under  a  familiar  rule,  such 
written  addition  is  deemed  specially  significant  of  the  in- 
tention of  the  parties.  That  clause,  quoted  in  the  statement 
of  facts,  is  a  warranty  against  injury  resulting  from  plaint- 
iflPs  negligence.  Its  obvious  purpose  was  to  enable  the  par- 
ties to  proceed  under  the  relations  contemplated  by  the  con- 
tract until  the  defendant,  in  the  course  of  such  transactions, 
had  reached  the  point  of  suffering  such  loss,  which  could  not 
occur  and  be  definitelv  ascertained  until  he  had  actuallv  dis- 
posed  of  the  cheese  manufactured  by  the  plaintiff.  A  right 
to  recover  damages  under  such  a  warranty  may  undoubtedly 
be  waived,  as  indeed  may  any  contract  right ;  but  its  purpose, 
and  therefore  its  effect,  is  to  absolve  the  defendant  from 
much  of  his  duty  to  object  to  or  reject  the  scn'icot  from  time 
to  time  as  they  are  rendered.  An  inference  of  intent  to 
\17aiv0  will  not  result  from  the  same  circumstances  of  mere 
-silence  and  continuance  of  service  as  might  be  effective  in  the 
absence  of  such  warranty.  Starhe  v.  Crilley,  59  Wis.  203, 
18  K  W.  6 ;  SchiveicJchaH  v.  Stueive,  71  Wis.  1,  5,  3G  X.  W. 

^05. 

Other  assignments  of  error  are  so  involved  in  the  views 
-already  expressed  that  their  discussion  in  detail  is  unneces- 
sary, since  reversal  must  result  upon  the  grounds  already 

stated. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 

dFor  a  new  trial. 
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Beixk,  Respondent,  vs.  Mitcheli,  and  anoUier^  Appellants. 

April  «— April  /7.  1908. 

« 

Vendor  and  purchaser : .Contract  construed:  Consideration:  Condition 

precedent:  Vendor's  title:  Damages. 

1.  Defendants  having  acquired  title  to  plaintiflTs  premises  by  fore- 

closure of  their  mechanics'  lien  leased  the  same  to  her  for  one 
year,  and  at  the  same  time  gave  her  a  written  option  to  pur- 
chase within  one  year  on  payment  of  a  specified  sum.  The  l^ase 
provided  that  in  case  she  exercised  her  option  the  rent  should 
apply  on  the  purchase  price.  Plaintiff,  having  occupied  the 
premises,  elected  to  purchase.  Held  that,  the  option  and  the 
lease  being  substantially  contemporaneous,  relating  to  the  same 
subject  matter,  and  aiming  to  carry  out  a  common  purpose^ 
there  was  ample  consideration  for  the  same. 

2.  Where  an  option  agreement  provided  that  the  vendors  would  con- 

vey on  the  payment  by  the  vendee  of  a  specified  sum  and  the 
payment  of  the  taxes  "to  the  proper  officers,"  held,  that  the  ac- 
tual payment  of  the  taxes  to  the  proper  officers  was  not  a  con- 
dition precedent,  and  the  vendee's  failure  to  pay  them  when 
due  did  not  work  a  forfeiture  of  the  option,  if  they  were  paid 
before  the  expiration  of  the  option  period. 

3.  W^here  an  option  agreement  recited  that  the  vendor  had  acquired 

title  to  the  premises  by  foreclosure  and  that  they  would  convey 
the  sante  by  a  good  and  sufficient  quitclaim  deed,  held,  that  the 
agreement  called  for  a  conveyance  of  the  entire  estate  of  the* 
land  embraced  therein,  and  was  in  no  way  restricted  by  the 
prescription  of  the  form  of  the  conveyance  by  which  the  trans- 
fer should  be  made. 

4.  Where  the  vendors  in  an  option  agreement  calling  for  the  con- 

veyance of  the  entire  estate  of  land  embraced  therein  have  dis- 
abled themselves  from  complying  with  their  agreement,  the^ 
plaintiff  upon  election  to  purchase  and  tender  of  performanoo 
is  entitled  to  recover  the  value  of  the  premises  at  the  time  the 
conveyance  was  demanded,  less  any  sum  due  the  vendors  under 
the  option  agreement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county:  George  Grimm,  Circuit  Judge.     Affirmed. 
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This  is  an  action  to  recover  damages  for  the  breach  of  an 
option  agreement  made  August  25,  1905,  between  the  plaintr 
iff  and  the  defendants,  whereby  defendants,  "in  consideration 
of  the  sum  of  one  dollar  ($1.00),  to  us  in  hand  paid  by  Mary 
7.  BrinTc,  the  receipt  whereof  is  hereby  confessed  and  ac- 
knowledged, do  hereby  give,  grant,  and  sell  to  her  the  right  to 
purchase  from  us  at  any  time  before  the  IStli  day  of  August, 
A.  D.  1906,  for  the  sum  of  four  hundred  fifteen  and  no  100 
dollars,  with  interest  ...  at  six  per  cent.,"  two  lots  in  the 
city  of  ^Monroe,  Wisconsin.  Plaintiff  also  agreed  to  pay  this 
sum  in  cash  upon  delivery  of  a  quitclaim  deed  to  the  premises 
by  the  defendants  to  her.  She  also  agreed  to  pay  "all  taxes 
levied  upon  said  premises  after  the  date  hereof,  and  the  cost5 
of  all  sidewalks  required  to  be  built  on  said  premises,  and 
the  cost  of  painting  said  house."  In  case  plaintiff  should 
choose  to  take  the  premises  at  the  aforesaid  price,  and  should 
perform  all  the  conditions  of  the  contract  by  payment  of  the 
purchase  price  and  by  payment  "to  the  proper  officers"  of  the 
t^xes  so  levied,  defendants  bound  themselves  "to  convey 
.  .  .  the  .  .  .  premises  by  a  good  and  sufficient  quitclaim 
deed."  In  case  she  did  not  comply  with  the  terms  of  the 
agreement,  then  the  option  was  to  be  void.  It  ,was  further 
stipulated  that: 

"Whereas  [defendants]  have  this  day  acquired  the  title  to 
the  above-described  premises  by  purchase  at  foreclosure  sale 
in  an  action  wherein  they  were  the  plaintiffs,  and  the  said 
Mary  J,  Brink  et  al.  were  defendants,  it  is  hereby  provided 


be  disturbed  in  their 
lereof  bv  anv  of  the  de- 


and  agreed  that  if  the  [defendants 

title  to  said  premises  or  of  any  part  t 

fendants  in  the  above-entitled  action,  or  bv  anvbo<lv  claiming 

under  them,  or  either  of  them,  then  this  contract  shall  cea^'e 

and  be  null  and  void." 

At  the  time  this  option  was  made  and  executed  plaintiff 
and  defendants  entered  into  a  lease  of  the  premises,  whereby 
defendants  leased  them  to  plaintiff  for  one  year  at  a  rental 
Vol.  135  —  27 
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of  $5  per  month,  to  be  paid  in  advance  on  the  25th  day  of 
each  montL     The  lease  contains  the  following: 

"Whereas  the  said  parties  of  the  first  part  [defendants] 
have  given  to  the  said  party  of  the  second  part  [plaintiff]  a 
written  option  for  the  purchase  of  the  said  premises  at  any 
time  during  the  continuance  of  this  lease:  now,  therefore,  it 
is  hereby  agreed  that  if  the  said  party  of  the  second  part 
shall  exercise  said  option  and  purchase  said  premises,  the 
rent  hereinafter  provided  for  shall  be  applied  on  the  pxirchajae 
price  thereof," 

It  appears  that  the  one-dollar  consideration  agreed  upon  in 
the  lease  was  not  actually  paid  and  that  the  plaintiff  was  in 
default  in  making  monthly  payments  of  the  rent  under  the 
lease;  that  defendants,  about  August  1,  1906,  sold  and  con- 
veyed these  premises  to  a  third  person  without  plaintiff's 
knowledge  or  consent;  that  plaintiff  on*  August  15,  1906, 
gave  notice  to  the  defendants  that  she  elected  to  purchase  the 
premises  pursuant  to  the  option  agreement^  offered  perform- 
ance of  its  terms,  demanded  a  conveyance  of  the  premises  by 
defendants  as  therein  provided,  and  tendered  defendants 
payment  of  the  agreed  price  of  the  lots,  the  sums  expended 
by  the  defendants  for  taxes  and  for  repairs  of  the  sidewalk 
on  the  premises,  with  interest  on  the  amounts  due. 

The  court  held  that  defendants  breached  the  option  agree- 
ment by  the  sale  of  the  premises  to  a  third  person,  that  plaint- 
iff before  the  expiration  of  the  option  tendered  full  perform- 
ance of  it,  and  that  the  plaintiff  suffered  damages  from  de- 
fendants' breach  of  the  option  agreement  in  the  snm  of 
$703.32.  This  is  an  appeal  from  the  judgment  in  accordance 
therewith. 

For  the  appellants  there  was  a  brief  by  Jeffris,  Maucd, 
Smith  &,  Avery,  and  oral  argument  by  L.  A.  Avery.  They 
argued,  among  other  things,  that,  the  one  dollar  mentioned 
in  the  option  as  the  consideration  for  the  agreement  to  con- 
vey never  having  been  actually  paid,  the  appellants'  promise 
was  void  for  want  of  consideration.     1  Warvelle,  Vendors 
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(2d  ed.)  §  125;  Brown  v.  San  Francisco  8av.  Union,  134 
CaL  448,  66  Pac  592 ;  Ide  v.  Leiser,  10  Mont  5,  24  Pac 
695;  Litz  v.  GoosUng,  93  Ky.  185,  21  L.  R  A.  127;  Cole- 
man V.  Applegarth,  68  Md.  21, 11  Atl.  284 ;  Burnet  v.  Bisco, 
4  Johns.  235.  Eespondent  having  failed  to  prove  what,  if 
any,  title  the  appellants  had  in  the  property,  she  could  re- 
cover only  nominal  damages,  as  appellants  agreed  at  most 
to  give  only  a  quitclaim  deed,  which  indicated  merely  an 
agreement  to  convey  whatever  title  they  might  have,  and  the 
evidence  showed  that  appellants  acquired  by  their  purchase 
at  the  foreclosure  sale  a  doubtful  title,  if  any  at  all. 

J.  L.  Sherron,  for  the  respondent,  argued,  among  other 
things,  that  the  appellants  were  precluded  from  questioning 
die  validity  of  the  contract  for  want  of  consideration  because 
the  contract  was  under  seal  and  recited  a  consideration. 
Fuller  V.  Artman,  69  Hun,  546,  24  If.  T.  Supp.  13 ;  Mur- 
doch V.  GUchrist,  52  IST.  Y.  242,  246 ;  Rockwell  v.  Brown,  54 
X.  T.  210,  213;  Aller  v.  AUer,  40  N.  J.  Law,  446;  M'Crea 
V.  PurmoH,  16  Wend.  460 ;  2  Devlin,  Deeds  (2d  ed.)  §  834 ; 
2  Herman,  Estoppel,  §  624;  EaA)e8  v.  Yial,  98  Va.  134; 
Bosch  V.  Humboldt  Mut.  F,  &  M.  Ins.  Co.  35  N.  J.  Law, 
429 ;  Bishop,  Cont  (2d  ed.)  §  275 ;  Silver  v.  Kent,  105  Fed. 
840;  1  Beach,  Cont  §§  148,  150,  151 ;  PoUocIc  v.  Brookover, 
60  W.  Va.  75;  Clark,  Cont  (2d  ed.)  33 ;  O'Brien  v,  Boland, 
166  Mass.  481,  44  K  E.  602 ;  Mansfield  v.  Eodgdon,  147 
Mass.  304,  17  N.  E.  544 ;  Mathews  S.  Co.  v.  New  Empire 
S.  Co.  122  Fed.  972;  Willard  v.  Tayloe,  8  Wall.  557;  Wai- 
kins  V.  Robertson,  105  Va.  269,  5  L.  R.  A.  n.  b.  1200.  The 
option  and  the  lease  should  be  construed  togetlier  and  the 
circumstances  disclosed  ample  consideration  for  both.  1 
Beach,  Cont  §  713 ;  Haggerty  v.  White,  69  Wis.  317 ;  Herhst 
V.  Lowe,  65  Wis.  316;  Winiier  v.  Iloyt,  66  Wis.  227,  234; 
Waterman,  Spec.  Perf.  §  200 ;  Hayes  v.  O'Brien,  149  111. 
403,  23  L.  R.  A.  555,  and  eas(»s  citod  on  p.  558 ;  Telford  v. 
Frost,  76  Wis.  172 ;  Wall  v.  M.,  St.  P.  <&  S.  S.  M.  R.  Co. 
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86  Wis.  48;  Maxon  v.  Gates,  112  Wis.  196;  Sizer  v.  Clark, 
116  Wis.  534;  Cheney  v.  Cook,  7  Wis.  413. 

SiEBKCKER,  J.  The  court  coBcluded  that  the  option  eon- 
tract  and  the  lease  were  substantially  contemporaneous  in 
time,  related  to  the  same  subject  matter,  and  aimed  to  carry 
out  the  common  purpose  that  defendants  should  lease  the 
])remises  to  the  plaintiff  upon  the  terms  specified  for  the 
jjeriod  of  one  year,  with  the  right  of  the  plaintiff  to  purchase 
the  premises  upon  the  terms  and  conditions  expressed  in  the 
written  option.  The  facts  and  circumstances  surrounding 
the  making  of  these  agreements  and  their  provisions  sustain 
the  trial  court's  conclusion  that  the  lease  and  option  were 
made  pursuant  to  a  common  agreement.  The  lease  contains 
an  express  agreement  that  the  rent  reserved  shall  be  applied 
on  the  purchase  price  if  the  plaintiff  should  elect  to  purchase 
the  premises  under  the  option.  This  is  plainly  indicative 
tliat  the  lease  and  the  written  option  embrace  different  parts 
of  the  same  agreement  and  pertain  to  the  same  subject  matr 
tcr,  namely,  plaintiff's  right  to  purchase  and  to  occupy  these 
premises  for  the  period  of  one  year.  Plaintiff  has  occupied 
tlie  premises  under  the  lease  and  become  liable  for  the  rent 
reserved,  and  is  liable  therefor  as  rent,  unless  she  has  com- 
plied with  the  terms  of  the  option  and  thereby  secured  the 
right  to  apply  the  amount  thereof  as  part  payment  of  the 
purchase  price.  The  lease  has  been  carried  put  between 
the  parties  to  the  extent  of  plaintiff  having  possession  of  the 
premises,  and  during  the  year  she  elected  to  apply  the  rent 
reserved  as  part  payment  of  the  purchase  price  of  the  prem- 
ises under  the  option.  These  circumstances  show  ample 
consideration  to  sustain  the  lease  and  option,  and  we  need 
not  look  for  any  other  consideration  to  sustain  the  option. 
By  the  option  contract  it  was  agreed  that  plaintiff  should 
have  the  right  to  purchase  the  premises  upon  payment  of  the 
price  agreed  upon,  the  taxes  levied  after  the  date  of  the  con- 
tract, and  the  expenses  incurred  for  sidewalk  construction 
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during  the  year  covered  by  the  option.  It  is  farther  stipu- 
lated that  if  plaintiff  should  choose  to  take  the  premises,  pay 
defendants  the  agreed  price,  and  pay  "to  the  proper  officers" 
all  such  taxes,  then  defendants  were  to  convey  the  premises 
to  her  "by  a  good  and  sufficient  quitclaim  deed,"  and  in 
case  of  her  default  in  any  of  these  matters  the  option  was  to 
be  void. 

The  argument  is  made  that  the  second  clause  referring  to 
the  payment  of  taxes  levied  after  the  date  of  the  option  "to 
the  proper  officers"  evinces  that  the  parties  intended  that  ao- 
tual  payment  "to  the  proper  officers"  should  be  a  condition 
precedent,  and  that  a  failure  so  to  pay  them  wlien  due  and 
payable  should  be  considered  a  breach  of  the  option  and  work 
a  forfeiture  of  her  rights  under  it.  Wo  find  cogency  and 
force  in  respondent's  reply  that  such  an  intent  is  negatived 
by  the  agreement  that  she  might  pay  the  consideration  and 
such  taxes  at  any  time  she  might  elect  to  purchase  before  the 
option  expired.  The  conditions  of  the  right  to  purchasrj 
during  the  year  fixed  by  the  option  are  so  clearly  expressed 
that  any  inference  to  the  contrary  respecting  the  time  and 
manner  of  payment  of  the  tax,  based  on  the  latter  clause, 
must  be  deemed  as  negatived  by  the  express  agreements,  and 
as  showing  that  no  such  condition  as  appellants  contend  for 
was  agreed  upon  by  the  parties. 

The  point  is  made  that  resjwndont  is  not  entitled  to  judg- 
ment because  the  pleadings  and  the  proof  fail  to  show  what 
interest  in  the  premises  defendants  agreed  to  convey  undc^r 
the  option.  The  agreement  is  that  defendants  should  con- 
vey the  premises  to  plaintiff  by  a  ^ood  and  sufficient  quit- 
claim deed  upon  her  compliance  with  its  tonus.  The  agree- 
ment also  recites  that  defendants  have  acquired  the  title  to 
the  premises  by  purchase  on  foreclosure  sale.  These  tenns 
of  the  agreement  call  for  a  conveyance  of  the  entire  estate* 
of  the  lands  embraced  therein.  Arcnfsen  v,  Morrland^  122 
.Wis.  167,  175,  176,  99  X.  W.  790. 

It  is  urged  that  the  agreement  to  convey  "by  a  good  and 
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sufficient  quitclaim  deed"  is  in  effect  an  agreement  to  con- 
vey whatever  interest  defendants  have  in  the  premises,  and 
that  these  words  operate  to  restrict  the  other  parts  of  the 
agreement  respecting  the  conveyance  of  the  entire  estate. 
We  find  no  such  effect  in  this  clause  of  the  agreement.  It 
prescribes  by  what  form  of  conveyance  transfer  shall  be 
made,  and  in  no  way  restricts  the  previous  terms  calling  for 
a  conveyance  of  the  entire  estate.  Since  defendants  have 
disabled  themjselves  from  complying  with  the  option  upon 
plaintiff's  election  to  purchase  and  upon  a  tender  of  perform- 
ance  of  its  terms,  the  court  properly  ascertained  the  value 
of  the  premises  at  the  time  conveyance  was  demanded  and 
awarded  recovery  for  the  amount  by  which  such  value  ex- 
ceeded the  sum  then  due  from  plaintiff  under  the  option 
agreement. 

We  find  no  reversible  error  in  the  record. 

By  the  (7ouri.-7-Judgment  affirmed. 


Wbowabt,  Appellant,  vs.  Bbnbditz,  Respondent. 

April  9-^April  17,  1908. 

Judgment:  Default:  Setting  aside. 

An  order  setting  aside  a  Judgment  by  default  and  permitting  de- 
fendant to  answer  is  held  to  have  been  within  the  discretion  of 
the  trial  court  under  sec.  2832,  Stats.  (1898). 

Appeal  from  an  order  of  the  county  court  of  Dodge 
county:  J.  A.  Babney,  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment 
and  permitting  the  defendant  to  answer. 

For  the  appellant  there  was  a  brief  by  John  0.  Bachhvbei\ 
and  oral  argument  by  R.  W.  Lueck. 
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Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sec.  2832,  State.  (1898)  ;  Main  v.  Mc- 
Ltmghlin,  78  Wis.  449,  47  K  W.  938 ;  Jefferson  Co.  Bank 
V.  Bobbins,  67  Wis.  68,  29  N.  W.  209,  893 ;  Wheeler  &  W. 
Mfg.  Co.  V.  Monahan,  63  Wis.  194,  23  N.  W.  109 ;  PfiMer 
V.  Smith,  95  Wis.  51,  69  K  W.  984;  Kremer  v.  Sponholz, 
129  Wis.  549,  109  N.  W.  527;  Dufur  v.  Home  Inv.  Co.  122 
Wis.  470,  100  K  W.  831. 

J.  E.  Mdlone,  for  the  respondent 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  McElroy  v.  Minn.  P.  H.  Co.  109  Wis. 
116,  85  K  W.  119 ;  Bogers  v.  Fate,  113  Wis.  864,  89  K  W. 
186;  Smith  v.  Milwaukee  E.  B.  &  L.  Co.  119  Wis.  336,  96 
K  W.  823 ;  Brown  v.  Brown,  53  Wis.  29,  9  K  W.  790 ; 
Hansen  v.  Fish,  27  Wis.  535 ;  Schl'wckebier  v.  Babcoch,  104 
Wis.  293,  80  K  W.  435 ;  Seymour  v.  Chippewa  Co.  40  Wis. 
62 ;  McLaren  v.  Eehlor,  22  Wis.  297 ;  Ealckhoff  v.  Zoehr- 
.  laid,  43  Wis.  373 ;  Farley  v.  C,  M.  £  St.  P.  B.  Co.  89  Wis. 
206,  61  K  W.  769 ;  SchiUinger  v.  Verona,  85  Wis.  589,  55 
K  W.  1040;  Warner  v.  Michelstetter,  77  Wis.  674,  47 
X.  W.  181 ;  Mullen  v.  Beinig,  68  Wis.  408,  32  N.  W.  293 ; 
Evans  v.  Bugee,  63  Wis.  31,  23  N.  W.  24. 

TiMi-iN,  J.  On  March  14,  1907,  the  plaintiff  recovered 
judgment  against  the  defendant  in  an  action  for  goods,  wares, 
and  merchandise  sold  and  delivered,  money  loaned,  and 
labor  and  services  performed,  in  the  sum  of  $1,802.60  dam- 
ages and  costs,  upon  a  summons  and  verified  complaint  on 
January  17,  1907,  duly  served  upon  defendant.  Defendant 
made  no  appearance  before  judgment.  Immediately  after 
judgment  defendant  moved  to  set  aside  said  judgment  and 
permit  him  to  answer  upon  a  proposed  verified  answer,  an 
affidavit  of  merits,  and  upon  his  affidavit,  in  substance,  that 
'  he  was  of  foreign  birth,  understood  and  spoke  the  English 
language  but  imperfectly,  that  he  bad  some  dealings  with  the 
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plaintiff  and  owed  the  plaintiff  some  small  amount^  that 
after  the  service  of  the  summons  and  complaint  upon  him 
and  before  default  he  sought  the  plaintiff's  attorney  and 
asked  him  what  the  plaintiff  claimed,  and  was  informed  that 
plaintiff  claimed  payment  for  hay  amounting  to  the  sum  of 
$80  or  $90.  For  this  reason  principally  the  defendant  neg- 
lected to  appear  and  defend  the  case.  The  affidavit  in  the 
foregoing  particular  was  denied  by  plaintiff's  attorney. 

Upon  this  showing  the  court  saw  fit  to  exercise  its  power 
under  sec.  2832,  Stats.  (1898),  and  relieve  the  defendant 
from  the  judgment  and  permit  him  to  answer.  We  consider 
the  order  within  the  discretion  of  the  trial  court,  and  affirm  it 

By  the  Court. — The  order  is  affirmed. 


Knoebel,  Respondent,  vs.  North  American  Accident  In- 
surance CoAtPANT,  Appellant. 

April  S— April  17,  1908. 
Insurance:  Forfeiture:  Estoppel. 

1.  Any  agreement,  declaration,  or  course  of  action  on  the  part  of 

an  insurance  company  which  leads  a  party  insured  honestly 
to  believe  that,  by  conforming  thereto,  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
will  estop  the  company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of  the  con- 
tract. 

2.  An  accident  insurance  policy  provided  that  the  premium  should 

be  paid  on  the  1st  day  of  each  month  without  notice,  and  that 
the  policy  should  continue  in  force  only  so  long  as  the  premi- 
ums were  paid  monthly  in  advance,  and  if  not  so  paid  that 
there  should  be  no  liability  for  an  accident  happening  after  de- 
fault in  payment  and  before  the  premium  was  actually  paid  and 
accepted  by  the  company.  The  premium  could  be  paid  only  in 
Chicago  to  a  designated  collector  and  In  case  he  could  not  be 
found  to  another  designated  collector,  and  must  always  be  ao- 
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companfed  by  a  pass-book  or  card  furnished  to  the  assured  by 
the  company  on  which  payments  were  receipted.  The  pass- 
book stated  specifically  the  conditions  of  the  policy  as  to  time 
of  payment  and  the  consequence  of  default.  For  ten  consecu- 
tive months  the  company  sent,  near  the  close  of  each  month, 
a  notice  to  assured  that  the  premium  would  be  due  on  the  1st 
day  of  the  following  month,  and  inclosed  a  stamped  and  self- 
addressed  envelope  with  directions  to  use  the  same  in  sending 
the  premium  and  the  book.  Assured  was  accustomed  to  await 
the  notice  and  always  used  the  envelope  in  making  his  remit- 
tances. No  notice  was  received  during  the  eleventh  month  or 
thereafter,  although  assured  was  ready  and  waiting  to  send  in 
his  premium  and  continued  so  until  the  5th  of  the  following 
month,  when  he  met  with  an  accident  resulting  in  his  death. 
Heldy  that  the  company  was  estopped  to  claim  a  forfeiture  for 
nonpayment  of  premium. 

Appeal  from  a  judgment  of  the  county  court  of  Waukesha 
county :  M.  S.  Griswold,  Judge.     Affirmed. 

This  is  an  action  by  the  beneficiary  in  an  accident  insur- 
ance policy  issued  by  the  defendant  October  26,  1.905,  to  to- 
cover  the  death  indemnity  provided  thereby.  The  plaintiff 
is  the  widow  of  Frank  Knoebel,  tlie  assured,  who  was  at  the 
time  of  the  issuance  of  the  policy  superintendent  of  a  stone 
quarry  near  Waukesha,  Wisconsin,  and  met  with  an  accident 
resulting  in  his  death  within  a  few  hours  on  October  5,  1006. 
The  policy  was  issued  upon  a  written  application  and  pro- 
vided for  the  payment  of  a  premium  of  $1  on  the  Ist  day  of 
each  month,  and  that  the  insurance  should  only  continue  in 
force  so  long  as  the  monthly  premiums  were  paid  in  advance 
on  the  1st  day  of  each  month  without  notice.  It  further  pro- 
vided that  in  case  of  payment  of  a  renewal  premium  afti^p 
expiration  there  could  be  no  recovery  for  accidental  injury 
happening  between  the  date  of  the  expiration  and  12  o'clocfk 
noon  of  the  day  following  such  payment,  and  that  the  accept- 
ance of  any  renewal  premium  should  be  optional  with  the 
company.  The  defense  pleaded  was  that  Knoebel  did  not 
pay  the  monthly  premiimi  falling  due  October  1,  1906,  and 
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that  the  policy  had  thereby  lapsed  and  expired  prior  to  and 
at  the  time  of  Knoebers  injury  and  death.  The  action  ^as 
tried  before  a  jury  and  the  facts  were  essentially  undisputed. 
Knoebel  paid  an  advance  policy  fee  of  $5  on  October  25, 
1905,  at  the  time  of  making  his  application.  The  first 
monthly  payment  was  due  December  1,  1905.  The  policy 
provided  that  the  monthly  payments  should  be  made  to  the 
company  at  its  home  oflSce  in  Chicago  or  to  the  person  desig- 
nated in  writing  by  the  company  to  receive  them.  The  com- 
pany gave  the  assured  a  small  book  or  folded  card  containing 
a  notice  that,  in  order  to  keep  the  policy  in  force,  all  pre- 
miums must  be  paid  in  advance,  without  notice,  to  Greo.  L. 
Forrest,  collector,  88  La  Salle  street,  Chicago,  or,  if  he  could 
not  be  reached,  to  A.  E.  Forrest,  secretary,  217  La  Salle 
street,  Chicago,  and  that  "this  book  must  always  be  pre- 
sented to  the  collector  when  paying  premiums  and  receive  his 
signature,  which  is  a  receipt  for  the  same;  if  the  collector 
cannot  be  found,  send  postoffice  or  express  order  or  check 
with  this  book  to  A.  E.  Forrest,  Secy.,  217  La  Salle  St, 
Chicago."  The  book  or  card  contained  an  appropriate  space 
with  blank  lines  in  which  the  collector  was  to  note  the  date 
and  amount  of  each  monthly  pajTuent. 

At  or  about  the  close  of  each  month,  beginning  with  the 
close  of  November,  1905,  and  continuing  until  the  close  of 
August,  1906,  the  company  caused  to  be  mailed  at  Chicago 
from  the  collector's  oflSce,  88  La  Salle  street,  a  notice  directed 
to  the  insured  at  Waukesha,  stating  that  "the  payment  of 
your  insurance  is  due  the  1st  day  of  the  month.  Please  use 
the  inclosed  stamped  envelope  in  sending  the  same  and  put 
your  receipt  book  with  your  money.  The  book  will  be  re- 
turned promptly."  The  inclosed  stamped  envelope  was  ad- 
dressed to  the  collector's  office,  88  La  Salle  street.  In  re- 
sponse to  this  notice  the  assured  each  month  at  once  mailed 
the  monthly  payment  of  $1  inclosed  wdth  the  book  in  tlie 
stamped  and  addressed  envelope,  and  the  book  was  regularly 
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returned  duly  receipted.  The  book  was  offered  in  evidence 
and  shows  the  payments  to  have  been  received  as  follows: 
December  1,  1905 ;  January  2,  February  1,  March  1,  April 
2,  April  30,  May  31,  July  3,  July  31,  and  September  1, 
1906.  The  remittances  were  uniformly  mailed  by  Lena 
Knoebel,  the  daughter  of  the  assured,  who  went  to  the  post- 
office  a  day  or  two  before  the  close  of  each  month  with  the 
necessary  dollar  and  received  the  notice,  and  immediately 
mailed  the  premium  and  the  book  in  the  stamped  envelope. 
"So  notice  was  sent  for  the  October  premium-  Lena  went  to 
the  postoffice  as  usual  with  the  premium  money  as  directed 
by  her  father  about  October  1st,  but  found  no  notice.  She 
went  two  or  three  times  from  the  1st  to  the  4th  of  October 
prepared  to  send  the  money,  but  still  received  no  notice. 
She  and  her  father  relied  on  receiving  the  notice  and  did 
not  send  the  dollar  on  account  of  not  receiving  it  The  in- 
jury and  death  of  the  assured  occurred  October  5th,  and  on 
October  8th  the  company  was  notified  of  the  assured's  acci- 
dental death,  but  on  October  10th  denied  all  liability  on  ac- 
count of  failure  to  pay  the  October  premium.  The  benefi- 
ciary tendered  the  premium  by  mail  to  the  company  October 
20th,  but  it  was  returned  with  a  denial  of  all  liability.  Oa 
these  facts  the  trial  court  directed  a  verdict  for  the  plaint- 
iff for  the  amount  of  the  death  indemnity  with  interest  and 
costs,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Frame  &  Black- 
stone,  and  oral  argument  by  H.  J,  Frame. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  k.0 
Newhvry,  and  oral  argument  by  E,  Merton, 

WiNSLOW,  C.  J.  The  conditions  of  the  policy  in  question 
were  very  specific  to  the  effect  that  the  monthly  payment 
must  bo  made  on  the  1st  day  of  the  month  without  notice, 
and,  if  not  so  made,  then  that  there  should  be  no  liability  for 
an  accident  happening  after  the  default  took  place  and  be- 
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fore  the  premium  was  actually  paid  and  accepted  by  the 
company.  Unless  there  has  been  some  material  change 
made  in  these  provisions  by  a  subsequent  agreement,  or  un- 
less Ihe  company  has  in  some  way  estopped  itself  from  in- 
sisting upon  them,  there  can  be  no  recovery.  It  is  not 
claimed  that  the  parties  made  any  formal  change  in  their 
contract  relations,  but  it  is  claimed  that  the  company,  by  its 
uniform  practice  for  ten  consecutive  months  of  sending  a  no- 
tice of  the  maturity  of  the  monthly  premium  with  a  request 
that  it  be  sent  in  a  self-addressed  envelope,  induced  the  as- 
sured to  rely  on  the  continuance  of  the  custom  and  to  be- 
lieve that  the  company  desired  that  premiums  be  forwarded 
in  response  to  the  notice,  and  hence  that  the  company  could 
not  suddenly  and  without  warning  discontinue  the  practice 
and  insist  on  a  default  occurring  while  the  assured  was  in 
good  faith  waiting  for  the  usual  notice.  It  is  claimed  that 
there  are  present  here  all  the  elements  of  an  estoppel  result- 
ing from  reliance  upon  the  continuance  of  an  established 
course  of  action.  The  trial  court  so  held  as  matter  of  law, 
and  the  question  presented  is  whether  this  ruling  is  correct. 
The  general  question  has  been  frequently  before  the  courts 
and  the  decisions  cannot  be  said  to  be  entirelv  harmonious. 
The  following  proposition  taken  from  the  opinion  in  the  case 
of  Iriii,  Co.  V.  Egglcston,  96  TJ.  S.  572,  is  believed  to  be  an 
accurate  and  comprehensive  expression  of  the  fundamental 
principle  involved: 

"Any  agreement,  declaration,  or  course  of  action  on  the 
part  of  an  insurance  company  which  leads  a  party  insured 
honestly  to  believe  that,  by  conforming  thereto,  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed  by  due  conform- 
ity on  liis  part,  will  and  ought  to  estop  the  company  from 
insisting  upon  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract." 

The  difficulty,  if  any  tliere  be,  lies  manifestly  in  attempt- 
ing to  apply  the  general  principle  to  a  particular  case.     That 
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the  assurance  company  had  established  a  course  of  action  by 
voluntarily  sending  the  monthly  notices  for  ten  consecutive 
months  cannot  be  doubted,  and  that  this  custom  was  relied 
on  by  the  assured,  and  tliat  he  delayed  sending  his  premium 
on  account  of  his  daily  expectation  that  the  notice  with  it3 
accompanying  stamped  and  addressed  envelope  would  be 
received  according  to  the  custom,  is  made  certain  by  the  evi- 
dence. There  can  be  no  difference  of  opinion  upon  these 
questions.  The  method  of  payment  was  hedged  about  with 
rather  unusual  conditions.  It  could  not  be  made  at  Wau- 
kesha, but  must  be  sent  by  mail  to  Chicago.  The  small  book 
or  card  furnished  to  the  assured  provided  that  the  payment 
"must  be  made  only"  to  the  collector,  Forrest,  at  88  La 
Salle  street,  Chicago ;  but  it  further  provided  that  the  book 
itself  "must  always"  be  presented  with  the  payment  and  re- 
ceive the  collector's  signature,  and  it  contained  a  provision 
that  if  the  collector  could  not  be  found  the  assured  must 
send  the  payment  "with  the  book"  to  the  secretary,  Forrest, 
at  217  La  Salle  street,  Chicago.  So  the  assured  was  in- 
formed that  he  must  at  all  hazards  preserve  the  book,  al- 
though the  book  must  be  sent  monthly  to  Chicago  to  the  col- 
lector, and  there  was  a  further  intimation  that  the.  collector 
might  not  be  always  found.  These  directions,  coupled  with 
the  repeated  declaration  that  the  presence  of  the  book  at  the 
time  of  payment  was  an  essential  to  effective  payment,  were 
certainly  well  calculated  to  induce  a  man  unaccustomed  to 
financial  transactions  to  Mieve  that  considerable  care  must 
be  exercised  in  committing  his  money  and  his  book  to  the 
mails.  If  by  reason  of  removal  of  the  collector's  ofiice,  or  by 
reason  of  misdirection  or  for  any  other  cause,  the  book  went 
astray,  there  was  apparently  danger  that  the  company  would 
not  receive  his  premium  afterwards  on  account  of  the  absence 
of  the  book.  In  this  situation  the  practice  of  the  company  in 
sending  a  notice  with  a  request  to  send  the  premium  in  the 
addressed  and  stamped  envelope  inclosed  was  undoubtedly 
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peculiarly  acceptable.  It  doubtless  appealed  to  him  at  once 
as  the  only  perfectly  safe  way  to  insure  the  safety  of  his  re- 
mittances; and  when  the  practice  was  continued  regularly 
from  month  to  month,  the  premium  in  one  instance  being 
accepted  on  the  3d  of  the  month  without  demur,  the  conclu- 
sion on  his  part  would  seem  entirely  justifiable,  if  not  almost 
irresistible,  that  the  company  also  appreciated  the  possibility 
of  error  or  mistake  and  desired  that  the  assured  should  uni- 
formly make  his  remittance  and  send  his  book  in  a  properly 
addressed  envelope  furnished  by  it,  and  not  attempt  to  send 
them  forward  himself  without  certain  knowledge  that  the 
collector's  postoffice  address  remained  unchanged.  A  course 
better  calculated  to  convince  the  assured  that  the  company 
preferred  that  he  wait  for  the  notice  oould  hardly  be  imag- 
ined. 

This  court  has  not  yet  met  the  exact  question  here  pre- 
sented, although  the  general  principle  that  the  insurance  com- 
pany may  by  a  course  of  conduct  waive  exact  performance  of 
the  conditions  of  the  policy,  or,  to  express  it  more  exactly,  be 
estopped  from  insisting  on  a  forfeiture,  has  been  frequently 
asserted.  Reisz  v.  Supreme  Council  A,  L.  H.  103  Wis.  427, 
79  If.  W.  430,  and  cases  cited.  In  2  Joyce,  Ins.  §  1332,  the 
following  principle  is  stated  which  wo  regard  as  a  substan- 
tially correct  statement  of  the  law : 

"If  a  life  insurance  company  has  been  in  the  practice  of 
notifying  the  insured  of  the  time  when  the  premium  will 
fall  due  and  of  the  amount,  and  the  custom  has  been  so  uni- 
form and  so  reasonably  long  in  continuance  as  to  induce  the 
insured  to  believe  that  a  clause  for  forfeiture  for  nonpay- 
ment will  not  be  insisted  on,  but  that  the  notice  will  pre- 
cede the  insistence  on  the  forfeiture,  and  the  insured  is  in 
consequence  put  off  his  guard,  such  notice  must  be  given,  and 
if  not  given  no  advantage  can  be  taken  of  any  default  in 
payment  which  it  has  thus  encouraged,  for  the  instired  is 
entitled  to  expect  the  customary  notification,  and  to  mislead 
the  insured  by  not  giving  such  notice,  and  then  insist  upon  a 
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strict  compliance  with  the  conditions  of  the  forfeiture,  con- 
stitutes, under  such  circumstances,  a  fraud  upon  the  insured 
which  the  courts  have  refused  in  numerous  cases  to  coun- 
tenance."   See,  also,  2  May,  Ins.  (4th  ed.)  §  366  A. 

All  the  elements  necessary  to  constitute  estoppel  by  a  long, 
continued  course  of  conduct  under  the  principles  just  stated 
seem  to  be  shown  by  the  evidence  here,  and  they  seem  to  ua 
also  to  be  shown  beyond  dispute.  If  there  were  any  con- 
flicting evidence  as  to  the  facts  or  any  room  for  different  in- 
ferences of  fact  from  the  circumstances  proven,  the  question 
would  be  one  for  the  jury  and  not  for  the  court ;  but  in  our 
opinion  there  is  no  such  room.  The  continued  and  uniform 
custom,  its  persuasive  character,  the  reliance  of  the  assured 
thereon,  its  sudden  cessation  without  notice,  and  the  default 
by  reason  of  reliance  upon  the  continuance  of  the  custom 
are  all  proven  without  dispute,  and  there  are  no  circum- 
stances in  evidence  even  throwing  doubt  upon  these  essential 
facts,  or  justifying  any  inference  to  the  contrary. 

There  are  no  other  contentions  raised  which  merit  discus- 
sion. 

By  the  Covrl. — Judgment  affirmed. 


Lathers,  Respondent,  vs.  Mutual  Fibe  Iwsueawoe  Com- 
pany OF  THE  Town  of  La  Praibib  and  Adjoining 
Towns,  Appellant. 

ApHl  7—Apra  11,  1908. 

Fire  insurance:  Construction:  Personal  property:  Location:  Tern- 

porary  removal. 

1.  Defendant  Insured  against  loss  by  fire  or  lightning  plaintiffs 
bam,  "live  stock  therein,  on  the  farm  and  from  lightning  at 
large."  At  the  time  the  policy  was  issued,  plaintiff,  as  defendr 
ant  knew,  kept  on  his  farm  a  large  number  of  horses,  including 
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the  one  whose  loss  was  sned  for.  At  the  time  of  the  fire  by 
which  the  horse  was  destroyed  it  was  temporarily  at  another 
farm,  in  which  defendant  had  no  interest,  seven  miles  away, 
being  broken.  It  was  a  well-established  custom  to  place  young 
horses,  such  as  plaintiffs,  out  to  be  broken.  Held,  that  the 
risk  extended  to  the  horse  temporarily  away  from  the  farm,  aa 
the  words  of  location  in  the  policy  were  descriptive  merely  and 
not  restrictive  on  the  specified  causes  of  loss. 

2.  Where  language  In  a  policy  of  insurance  against  loss  by  fire  has 

reference  to  personal  property  which  in  the  ordinary  course  of 
things  is  not  kept  constantly  in  one  particular  location  and 
which  would  be  rendered  substantially  useless  in  a  permanent 
place,  it  should  be  construed  as  descriptive  merely  of  the  gen- 
eral location  of  the  property  and  not  as  restricting  the  loss 
from  specified  causes,  so  long  as  the  property  remained  In  the 
usual  or  customary  location. 

3.  Where  parties  to  a  contract  use  language  the  construction  of 

which  is  well  settled  by  law,  they  will  be  presumed  to  have 
used  it  understandingly  in  the  sense  established  by  judicial 
construction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county :  Geokoe  Grimm,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  an  insurance  policy. 

The  issues  were  tried  hy  the  court  without  a  jury  and, 
omitting  formal  matters,  were  thus  in  substance  closed  as  to 
facts:  September  15,  1904,  defendant  duly  made  and  deliv- 
ered to  plaintiflF  an  insurance  policy  covering  the  risk  of  loss 
by  fire  or  lightning  of  the  former's  live  stock,  including  a 
horse,  the  value  of  which  it  is  sought  to  recover.  The  lan- 
guage of  the  policy  as  to  the  location  of  the  live  stock  was  in 
these  words: 

"Live  stock  therein,  on  the  farm  and  from  lightning  at 
large  ...  all  situated  in  the  town  of  Turtle,  county  of 
Ilock  and  state  of  Wisconsin  on  section  16." 

The  horse  was  plaintiff's  property  from  and  before  th*2 
time  the  insurance  policy  was  issued  till  it  was  destroyed  by 
fire  and  did  not  become  incumbered  after  the  application  for 
insurance.  He  complied  with  all  conditions  of  the  insurance 
contract  and  it  was  in  force  at  the  time  of  the  loss.     Wlien 
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the  insurance  was  applied  for  and  the  policy  was  issued  the 
horse  was  on  plaintiff's  farm  in  said  section  16.  June  20, 
1906,  the  horse  was  destroyed  by  fire.  At  the  time  thereof 
it  was  on  a  farm  some  seven  miles  from  plaintiff's  farm. 
The  fire  did  not  Occur  from  any  of  the  risks  excepted  from 
those  insured  against.  The  horse  was  temporarily  placed 
at  the  farm  where  it  was  destroyed  to  be  broken,  as  was  cusr 
tomary.  At  the  time  the  policy  was  issued  plaintiff  was  the 
owner  of  a  large  number  of  horses  which  he  kept  at  his 
farm.  That  fact  was  well  known  to  the  president  of  the  in- 
surance company.  In  the  section  of  the  country  where  such 
fann  was  located,  defendant  transacted  business,  and  its  offi- 
cers resided  there  was  a  well-established  custom  of  placing 
young  horses  out  to  be  broken.  The  horse  was  so  placed  for 
about  three  months,  which  was  a  reasonable  time  to  accom- 
plish the  object  thereof.  Plaintiff  had  no  interest  in  the 
farm  where  the  horse  was  destroyed.  The  value  of  the 
horse  at  the  time  of  the  fire  was  $75.  The  loss  was  also  in- 
sured  against  by  another  insurance  company,  the  defendant 
having  due  notice  thereof  and  consenting  thereto.  By  reason 
thereof  defendant  is  liable  for  one  half  the  value  of  the 
horse.  .Due  notice  of  the  loss,  in  compliance  with  the  condi- 
tions of  the  policy,  was  given  to  the  defendant. 

The  conclusions  of  law  were  to  this  effect :  There  was  no 
warranty  that  the  live  stock  should  be  kept  on  plaintiff's 
farm,  nor  was  loss  of  the  same  while  off  the  farm  absolutely 
excepted  from  the  risks  insured  against  The  legal  effect 
of  the  language  of  the  policy  is  that  the  usual  location  of  the 
live  stock  should  be  on  the  farm  and  that  in  case  of  a  loss 
thereof  by  fire  or  lightning  while  temporarily  and  in  the 
ordinary  customary  course  of  tilings  absent  therefrom  it 
should  be  regarded  as  within  the  risks  insured  against. 
Plaintiff  is  entitled  to  recover  one  half  the  value  of  the 
horse,  to  wit,  $37.50,  with  interest  and  costs*  Judgment 
was  rendered  accordingly.     Defendant  appealed. 

Vol.  136  —  28 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Thos.  8.  Nolan,  and  for  the  respondent  on  that  of  H.  W. 
Adams, 

Marshall,  J.  Under  the  rules  governing  the  subject,  it 
is  the  opinion  of  the  court  that  no  Intimate  ground  exists 
for  disturbing  the  decision  of  the  trial  court  in  this  case  (m 
the  controverted  matters  of  fact 

There  is  left  to  be  determined  this  question  of  law:  In 
case  of  insurance  of  a  farm  bam  and  of  live  stock  customarily 
kept  therein  when  not  in  use  against  loss  by  fire,  the  live 
stock  being  described  as  "therein,  on  the  farm  and  from 
lightning  at  large,"  is  risk  of  loss  of  the  stock  by  fire  while, 
temporarily  and  according  to  custom,  off  the  farm,  included 
in  the  contract,  there  being  no  n^ative  thereof  expressly  or 
by  necessary  inference,  other  than  suggested  by  the  words 
"therein,  on  the  farm,'*  etc  ?  The  proposition  is  ruled  in 
the  affirmative,  as  respondent's  counsel  contend  and  the  trial 
court  decided,  by  Noyes  v.  N.  W.  Nat.  Ins.  Co.  64  Wis.  415, 
25  K  W.  419. 

In  the  case  referred  to  this  court,  while  recognizing  the  ex- 
istence of  some  conflict  in  the  authorities,  adopted  the  doc- 
trine sustained,  as  it  was  thought,  by  the  great  weight  of  au- 
thority, that  such  language  in  a  policy  of  insurance  as  that 
imder  consideration,  unrestrained  by  other  language,  with 
reference  to  personal  property  which  in  the  ordinary  course 
of  things  is  not  kept  constantly  in  a  particular  location, 
should  be  held  to  have  been  used  as  merely  descriptive  of  the 
subject  of  the  insurance  and  its  customary  location,  the  dom- 
inant idea  being  insurance  against  risk  of  loss  from  specified 
causes ;  that  such  dominant  idea  should  be  regarded  as  baring 
been  intended  to  extend  beyond  the  customary  location  of 
the  property  so  as  to  include  the  ordinary  incidental  changes 
common  thereto.  The  court  referred  to  many  cases  involv- 
ing insurance  of  live  stock  on  farms  and  there  are  many  oth- 
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era  subsequently  decided.  Peterson  v.  Miss^issippi  V.  Ins. 
Co.  24  Iowa,  494 ;  Mills  v.  Farmers*  Ins.  Co,  37  Iowa,  400 ; 
McChier  v.  Oirard  F.  &  M.  Ins.  Co.  43  Iowa,  349 ;  Trade 
Ins.  Co.  V.  Barracliff,  45  N.  J.  Law,  543 ;  Holbrook  v.  St. 
Paul  F.  £  M.  Ins.  Co.  25  Minn.  229 ;  Am.  Cent.  Ins.  Co.  v. 
Haws  (Pa.)  20  W.  N.  C.  370,  11  AU.  107;  Haws  v.  Fire 
Asso.  il4  Pa.  St  431,  7  Atl.  159. 

The  rule  involved  is  one  of  construction.  The  idea  is 
that  the  dominant  purpose  of  the  insuranc6  being  protection 
against  loss  from  specified  causes  it  could  not  be  eiFectuated 
if  the  language  of  the  policy  restricted  liability  to  loss  oc- 
curring while  the  subject  of  the  insurance  remained  in  its 
customary  location  when  not  in  use,  incidental,  changes,  as 
matter  of  common  knowledge,  being  necessary  to  the  en- 
joyment of  the  property  in  the  ordinary  way.  So,  under 
familiar  rules,  the  absurd  result  that  would  happen  in  case 
of  a  strict  construction  or  of  treating  the  language  as  de- 
scriptive of  the  particular  location  of  the  property  at  the 
time  of  the  happening  of  the  loss  is  avoided  by  a  free  and 
liberal  construction,  the  language  being  regarded  as  descrip- 
tive only  of  tKe  subject  of  the  insurance  and  of  the  general 
location  thereof.  In  that  way  only,  it  is  thought,  could  the 
mutual  intention  of  the  parties  be  effected.  Obviously,  as 
the  fact  is,  the  rule  of  construction  applies  only  to  such  kinds 
of  property  as  in  the  very  nature  of  things  docs  not  and  can- 
not without  rendering  the  same  substantially  useless  have  a 
permanent  location,  as  in  a  particular  building  or  in  a  build- 
ing at  all.  The  rule  is  particularly  applicable  to  horses  be- 
cause of  the  fact  that  use  thereof  for  any  purpose  is  com- 
monly outside  of  a  bam  and  because,  on  a  farm,  even  when 
not  in  use  they  are  commonly  turned  out  to  pasture. 

The  extent  to  which  the  rule  under  discussion  has  been 
carried  in  some  jurisdictions  goes  much  farther  than  is  re- 
quired for  the  purposes  of  this  case,  and  perhaps  than  could 
be  reasonably  sustained.     We  refer  to  two  illustrations,  not 
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at  tliia  time  with  approval,  but  to  show  how  broadly  the  rule 
has  been  applied.  . 

In  Am.  (Jervt.  Ins.  Co,  v.  Haws,  supra,  the  language  of  the 
policy  after  the  description  of  the  property  insured  was  this: 
"All  contained  in  his  new  two-story  frame  bam,  situated," 
etc  It  was  held  to  cover  loss  of  a  horse  which  was  killed 
while  at  large  in  a  pasture  adjoining  the  barn,  notwithstand- 
ing this  language :  "This  policy  shall  be  void  and  of  no  ef- 
fect if  the  property  be  removed  to  any  other  building  of 
location  than  that  described  therein." 

In  McKeesport  M.  Co.  v.  Ben  Franhlin  Ins,  Co.  173  Pa. 
St.  53,  34  Atl.  16,  patterns  were  insured  against  loss  by 
fire.  They  were  described  as  in  the  pattern  shop.  The  un- 
dertaking was  to  insure  the  patterns  "while  located  and  con- 
tained as  described  herein,  and  not  elsewhere,"  etc.  The 
property  was  destroyed  by  fire  while  in  use  temporarily  in  a 
building  near  the  pattern  shop,  which  building  was  part  of 
the  manufacturing  plant  covered  by  the  insurance.  The  pat- 
tern shop  was  not  injured  and  had  the  patterns  remained 
located  therein  the  loss  thereof  would  not  have  occurred.  It 
was  held  that  the  policy  covered  the  loss. 

The  law  as  above  indicated  and  applicable  to  this  case 
had  been  well  settled  in  this  state  for  more  than  twenty  years 
before  the  insurance  contract  before  us  was  made.  Hence, 
if,  as  an  original  proposition,  there  could  be  any  serious 
doubt  as  to  its  proper  construction,  there  cannot  be  under  the 
circumstances.  The  parties  must  be  presumed  to  have,  un- 
derstandingly,  used  the  language  they  did  in  the  broad  sense 
which  the  established  rule  of  construction  suggests.  Had  it 
been  desired  to  escape  the  effect  of  such  rule,  words  might 
readily  have  been  adopted  to  effect  such  desire.  As  the  case 
stands  the  judgment  is  right  and  must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 
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Application  of  Clabk  and  otheks  fob  the  Incorpoba- 
TioN  OF  THE  ViLi*AGE  OF  Unity:  Balle,  Appellant, 

January  28— May  8,  1908. 

Ditmissinff  appeal:  Judgment:  Validity:  Effect  of  ivant  of  jurisddo- 
tion:  JIdunicipal  corporations:  Incorporation:  Time  for  election: 
Directory  proviHona  of  statute:  Courts:  Coordinate  jurisdic- 
tion: Injunction  against  compliance  with  order  of  other  court: 
Failure  to  exercise  corporate  powers:  Proceedings  to  vacate  in- 
corporation: Limitation  of  action, 

1.  Where  respondent  moved  to  dismiss  an  appeal  from  an  order 

incorporating  a  village  because  the  appeal  was  not  perfected 
within  the  required  time  from  the  service  of  such  order,  and 
the  evidence  was  conflicting  as  to  whether  the  order  was  ever 
served,  held,  that  proof  of  service  should  be  free  from  doubt, 
and,  in  the  absence  of  clear  proof,  the  motion  should  be  denied. 

2.  There  is  a  distinction  between  want  of  Jurisdiction  as  applied 

to  cases  wherein  the  court  assumes  to  act  as  to  a  particular 
subject  matter  outside  its  constitutional  power  to  adjudicate, 
and  those  cases  within  Its  power  but  wherein  it  is  prohibited 
from  exercising  jurisdiction  by  established  principles  of  reme- 
dial procedure.  In  cases  of  the  former  class  the  judgments 
are  void  for  want  of  power;  in  cases  of  the  latter  class  the 
judgments  are  erroneous,  but  are  binding  on  parties  to  the  liti- 
gation until  reversed  on  review  by  some  superior  court  or 
otherwise  set  aside. 

3.  An  order  for  the  incorporation  of  a  village  situated  partly  In  two 

counties  was  made,  pursuant  to  sec.  861,  Stats.  (1898),  by  the 
circuit  court  for  one  of  the  counties.  In  a  quo  warranto  action 
in  the  circuit  court  for  the  other  county  the  attempted  incor- 
poration was  adjudged  void.  A  second  order  of  incorporation 
was  made  by  the  court  that  made  the  first  order.  On  a  petition 
to  vacate  this  second  order,  on  the  ground  that  it  was  invalid 
because  the  village  was  already  Incorporated  under  the  previ- 
ous order  and  the  judgment  of  the  court  in  the  quo  warranto 
action  to  the  contrary  was  void  because  that  court  had  no  ju- 
risdiction in  a  quo  warranto  action  to  set  aside  or  restrain  the 
order  made  in  a  court  of  co-ordinate  power,  held,  that  the  judg- 
ment In  the  quo  warranto  action  was  not  void  because  beyond 
the  scope  of  the  court's  jurisdiction,  but  erroneous  because  pro- 
hibited by  well  established  principles  of  remedial  law,  and,  until 
reversed  or  otherwise  vacated.  It  was  binding  on  the  petitioner 
in  this  action,  and  precluded  his  challenging  the  second  order 
of  incorporation. 
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4.  Where  a  statute  prescribes  a  thing  to  be  done  within  a  specified 
time,  and  there  is  no  substantial  reason  why  the  thing  m&y 
not  as  well  be  done  after  the  time  prescribed  as  before — &o  pre- 
sumption that  by  allowing  it  to  be  so  done  it  may  work  an  in- 
jury or  wrong — nothing  in  the  act  itself,  or  in  other  acts  re- 
lating to  the  same  subject  matter.  Indicating  that  the  legisla- 
ture did  not  intend  that  it  should  rather  be  done  after  the  time 
prescribed  than  not  to  be  done  at  all,  there  the  courts  assume 
that  the  intent  was  that,  if  not  done  within  the  time  prescribed, 
it  might  be  done  afterwards. 

6.  Sec.  862,  Stats.  (1898),  providing  that  an  election  shall  be  held 
within  sixty  days  of  the  date  of  an  order  of  the  circuit  court 
incorporating  a  village,  is  directory  merely,  and  therefore  an 
election  held  a  year  after  the  date  of  an  order  was  valid,  it 
appearing  that  the  delay  was  due  to  certiorari  proceedings  be- 
gun to  test  the  validity  of  the  incorporation,  which  operated 
to  stay  matters  pending  a  decision  by  this  court. 

6.  Where  a  circuit  court  for  one  county  ordered,  pursuant  to  sec  861, 

Stats.  (1898),  the  incorporation  into  a  village  of  territory  lying 
in  two  counties,  and  the  circuit  court  of  the  other  county  en- 
Joined  the  carrying  out  of  such  order,  held,  that  the  action  of 
the  offloers  appointed  by  the  first  court  in  proceeding  with  the 
incorporation,  and  the  action  of  the  village  officers  exercising 
the  municipal  functions,  while  technically  a  violation  of  the  in- 
junction, was  lawful  and  in  good  faith  In  compliance  with  the 
statutory  mandate  and  an  order  imposed  by  a  court  of  co-ordi- 
nate jurisdiction,  and  the  attempted  interference  by  the  other 
court  was  without  legal  warrant  and  Inefitective  to  impart  the 
quality  of  wrongfulness  to  such  action. 

7.  Where  remonstrants  to  the  incorporation  of  a  village  resorted 

to  various  legal  remedies  to  prevent  the  officers  of  such  village 
from  carrying  out  the  incorporation  and  exercising  the  corpo- 
rate functions,  and  had  them  enjoined  without  good  cause  from 
acting,  held  that,  although  the  officers  and  village  failed  to  ex- 
ercise all  the  powers  conferred  by  the  statute,  they  did  assume 
to  act  in  good  faith  under  the  incorporation  and  to  exercise 
their  statutory  powers,  any  failure  in  respect  thereto  being 
attributable  to  the  action  of  remonstrants. 

8.  Sec.  853&,  Stats.   (Supp.  1906;  Laws  of  1901,  ch.  39),  providing 

that  any  action  questioning  the  validity  of  village  Incorpora- 
tion, whether  tested  by  certiorari  or  other  action  or  proceed- 
ing, must  be  brought  within  three  months  after  such  incorpo- 
ration but  not  thereafter,  applies  to  a  proceeding  by  petition 
for  the  vacation  of  an  order  incorporating  a  village,  aad  such 
proceeding  not  having  been  brought  within  the  required  time 
should  be  dismissed. 
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Ai»PEAL  from  an  order  of  the  circuit  court  for  Marathon 
oounty:  George  W.  Bubneix,  Judge;  also,  from  an  order 
of  the  same  court:  W.  C.  Silvebthokn,  Circuit  Judge. 
Both  orders  csffirmed. 

Tte  petitioner,  Christian  Balls,  seeks  to  have  the  proceed- 
ings of  the  Marathon  oounty  circuit  court  for  the  incorpora- 
tion of  the  village  of  Unity  set  aside  and  vacated  upon  the 
ground  that  such  proceedings  are  illegal  and  void.  Peti- 
tioner alleges  that  he  is  a  resident  and  taxpayer  of  the  ter- 
ritory sought  to  he  incorporated.  He  asks  relief  against  an 
order  of  May  20,  1905,  whereby  the  Marathon  county  cir- 
cuit court  ordered  an  incorporation  of  the  village  of  Unity, 
subject  to  be  ratified  by  the  electors  of  this  territory  at  an 
election  directed  to  be  held  pursuant  to  such  order  and  the 
statutes.  The  facts  of  this  proceeding  for  incorporation  of 
this  village  in  the  Marathon  county  circuit  court  and  like- 
wise the  facts  of  a  certiorari  action  are  set  forth  in  the  equity 
suit  of  Salter  v.  Cook,  an  appeal  to  this  court  from  the  Clark 
county  circuit  court,  reported  in  131  Wis.  20,  110  N.  W. 
823.  The  facts  there  stated  need  not  be  repeated  here.  In 
addition  to  the  facts  therein  stated  the  petitioner  alleges  that 
the  circuit  court  for  Marathon  county  on  June  4,  1903,  on 
petition  of  Clark  and  others,  ordered  the  village  of  Unity  to 
be  incorporated,  that  the  territory  embraced  therein  lies 
partly  in  Clark  and  partly  in  Marathon  county,  that  the 
electors  ratified  such  order  of  incorporation,  and  that  the 
village  therefore  in  June,  1903,  entered  upon  the  discharge 
of  village  franchises  and  functions;  that  the  Clark  county 
circuit  court  in  an  action  of  quo  warranto  on  March  21,. 
1904,  entered  judgment  declaring  the  incorporation  proceed- 
ings void  and  ineifectual  for  want  of  jurisdiction ;  and  that 
part  of  the  territory  involved  in  the  incorporation  is  also 
included  in  the  proceeding  now  attempted  to  be  vacated.  It 
appears  that  a  temporary  in  junctional  order  was  issued  in 
the  Salter  equity  suit  on  May  25,  1906,  and  ser\Td  on  the  in- 
spectors named  in  the  order  of  incorporation  of  May  20,. 
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1905,  restraining  them  from  holding  the  election  noticed  by 
them  to  be  held  on  May  26,  1906,  for  determining  the  ques- 
tion of  incorporation  under  the  order  of  May  20,  1905. 
This  order  was  in  force  on  election  day.  May  26,  1906. 
The  inspectors  held  the  election  noticed  by  them  for  May 
26th,  canvassed  the  votes  cast,  prepared  a  statement  thereof, 
and  caused  the  same  to  be  recorded  in  the  register  of  deeds' 
oflSces  in  Marathon  and  Clark  counties.  It  is  alleged  that 
these  inspectors  immediately  thereafter,  as  provided  by  the 
statutes,  noticed  an  election  for  the  election  of  village  oflBcers ; 
that  before  the  day  set  by  them  in  the  notice  the  court  by  an- 
other injunctional  order  in  sudi  equity  action  restrained 
them  from  holding  this  election  to  elect  village  officers ;  that 
such  inspectors,  however,  proceeded  and  held  such  election, 
canvassed  the  votes  cast  for  village  officers^  and  declared  cer- 
tain persons  so  voted  for  by  the  electors  to  be  the  duly  elected 
village  officers.  It  is  further  averred  that  the  alleged  village 
officers  at  no  time  thereafter  exercised  the  functions  of  vil- 
lage officers,  and  that  the  Clark  county  circuit  court,  after 
the  election  of  village  officers,  cited  the  persons  appointed  as 
inspectors  in  the  order  of  incorporation  of  May  20,  1905, 
before  the  court  and  proceeded  against  them  for  violation  of 
its  injunctional  orders,  adjudged  them  guilty  of  contempt  of 
court,  and  punished  them  by  the  imposition  of  a  fine  and 
costs,  and  that  upon  the  hearing  of  this  contempt  proceeding 
the  court  made  another  order  in  open  court  enjoining  the  al- 
leged village  officers  so  elected  from  doing  any  acts  as  such 
officers  and  from  exercising  any  of  the  functions  of  the  vil- 
lage; and  it  is  averred  that  such  officers  then  assented  to 
abide  by  such  order.  Other  irregularities  and  defects  al- 
leged as  appearing  upon  the  face  of  the  proceeding  need  not 
be  specifically  stated  here,  not  being  essential  to  the  decision 
on  this  appeaL  The  circuit  court  for  Marathon  county,  af- 
ter hearing  the  petitioner  and  the  parties  in  opposition 
thereto,  entered  an  order  denying  petitioner's  application  for 
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relief  on  May  17,  1907.  The  petitioner  has  appealed  from 
such  order  and  from  the  order  of  the  court  dated  May  20, 
1905,  incorporating  the  village  of  Unity.  The  respondents, 
upon  affidavits  and  an  order  to  show  cause  made  returnable 
before  this  court,  moved  to  dismiss  this  appeal  upon  the 
ground  that  the  order  of  incorporation  of  May  20,  1906,  was 
duly  served  on  remonstrants'  attorneys  and  service  thereof 
was  admitted  by  them  in  the  month  of  June,  1905 ;  that  the 
time  within  which  to  appeal  therefrom  had  expired  before 
the  appeal  of  this  appellant  was  in  fact  taken.  Remon- 
strants' attorneys  deny  the  service  of  a  copy  of  such  order 
upon  them,  and  deny  that  service  thereof  was  ever  made  or 
admitted  as  alleged  in  the  affidavits  and  the  order. 

R,  J.  MacBride  and  Oeo.  L.  Jcscques,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Brovm,  Pradi  & 
Oenrich,  attorneys,  and  Kreutzer,  Bird  &  Rosenherry,  of 
counsel,  and  oral  argument  by  M.  B.  Rosenierry  and  Nedl 
Brown, 

The  following  opinion  was  filed  March  10,  1908 : 

SiEBBOKEB,  J.  Respondents'  motion  to  dismiss  the  ap- 
peal because  the  appeal  was  not  perfected  within  the  time 
prescribed  for  appealing  from  orders  raises  an  issue  of  fact 
upon  the  affidavits  of  the  attorneys  for  the  respective  parties 
and  presents  a  sharp  conflict  of  evidence  on  the  question. 
The  fact  of  service  of  a  copy  of  the  order  of  incorporation  on 
remonstrants'  attorneys  is  directly  affirmed  on  the  one  side 
and  as  positively  denied  on  the  other.  The  relief  asked  by 
the  motion  to  dismiss  the  appeal  would  in  effect  be  determi- 
native of  the  question  of  appellant's  right  to  a  review  before 
this  court.  In  view  of  such  a  result  the  proof  of  service  of 
a  copy  of  this  order  should  be  free  from  any  doubt  It  can- 
not be  said  that  the  proof  shows  the  fact  of  service  so  clearly 
as  to  call  for  dismissal  of  the  appeal. 

Appellant,  upon  the  merit  of  his  petition,  assails  the  in- 
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corporation  of  the  village  upon  many  grounds,  all  of  whidi 
need  not  be  considered  in  determining  his  legal  rights  under 
the  allegations  of  his  petition.  He  avers  that  he,  as  an  in- 
terested party  in  the  incorporation  proceeding,  can  thus  at- 
tack it  to  determine  its  validity  for  the  purpose  of  vacating 
or  setting  aside  the  incorporation.  He  allies  that  the  at- 
tempted incorporation  proceeding,  culminating  in  an  elec- 
tion under  the  order  of  incorporation  of  May  20,  1905,  is 
wholly  void  because  the  village  of  Unity  had  been  incorpo- 
rated in  a  proceeding  for  that  purpose  in  the  Marathon  county 
circuit  court  by  an  order  made  Jime  4,  1903,  and  a  subse- 
quent election  under  it  at  which  the  electors  declared  in  favor 
of  incorporation.  It  is  conceded  that  by  a  judgment  on 
September  11,  1903,  the  circuit  court  for  Clark  county,  in  a 
qwo  warranto  action  instituted  on  the  relation  of  residents  of 
the  territory  embraced  in  this  village,  declared  this  proceed- 
ing void.  The  question  whether  or  not  a  proceeding  to  in- 
corporate a  village,  instituted  in  a  circuit  court,  can  be  at- 
tacked as  invalid  by  a  quo  warranto  action  in  a  court  of  co- 
ordinate jurisdiction,  we  need  not,  nor  do  we,  decide.  But 
assuming,  as  appellant  contends,  that  the  court  in  such  quo 
warranto  action  is  restricted  in  its  jurisdiction  as  in  other 
actions  respecting  proceedings  in  a  court  of  co-ordinate  juris- 
diction, still  we  are  of  opinion  that  his  contention  cannot 
prevail  upon  the  record  before  us.  The  argument  is  made 
that  the  Clark  county  circuit  court  in  such  qiu)  warranto  ac- 
tion was  wholly  without  jurisdiction  and  therefore  its  judg- 
ment was  ineffectual  and  did  not  vacate  and  set  aside  the 
incorporation  proceedings  as  adjudged  on  the  record.  This 
claim  is  made  upon  the  broad  assumption  that  the  Clark 
county  circuit  court  had  no  jurisdiction  of  the  subject  mat- 
ter of  litigation  and  hence  its  action  was  without  power,  and 
therefore  its  decree  was  ineffectual  in  the  matter.  This  con- 
tention omits  to  distinguish  between  want  of  jurisdiction  as 
applied  and  used  in  cases  wherein  the  court  assumes  jurisdic- 
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tion  as  to  a  particular  subject  matter  outside  the  scope  of 
its  constitational  power  to  adjudicate  and  those  cases  within 
the  scope   of  its   constitutional   power  to  adjudicate,   but 
wherein  it  is  prohibited  from  exercising  jurisdiction  by  es- 
tablished principles  of  remedial  procedure.     In  cases  of  the 
former  class  the  judgments  are  void  for  want  of  power.     In 
cases  of  the  latter  class  the  judgments  are  erroneous,  but  are 
binding  on  parties  to  the  litigation  until  reversed  on  review 
by  some  superior  court  or  otherwise  set  aside.     Both  classes 
of  cases  are  classed  as  instances  wherein  courts  act  without 
jurisdiction,  but  the  effects  of  their  judgments  in  the  two 
classes  of  cases  are  widely  different     Full  elaboration  of 
this  subject  is  contained  in  recent  cases  in  this  court     See 
Harrigan  v.  Gilchrist,  121  Wis.  127,  227  et  seq.,  99  N.  W. 
20d  I  Jackson  M.  Co.  v.  Scott,  130  Wis.  267,  110  N.  W.  184. 
Our  attention  is  called  to  the  decision  in  the  equity  case  of 
Salter  v.  Cook,  131  Wis.  20,  110  N.  W.  823,  pertaining  to 
the  proceedings  for  the  incorporation  of  this  village,  and  the 
cases  therein  referred  to,  for  support  of  the  claim  that  the 
court  had  no  power  to  adjudicate  the  questions  raised  in  the 
quo  warranto  action.     The  decision  in  Salter  v.  Cook  is  based 
on  the  ground  "that  a  judgment  or  order  of  one  circuit  court 
will  not  be  set  aside  nor  restrained  by  another  circuit  court 
of  co-ordinate  jurisdiction."     The  decision  of  the  case  pro- 
ceeds upon  the  theory  underlying  the  ruling  of  the  cases 
wherein  courts  are  said  to  be  without  jurisdiction  because 
they  are  prohibited  from  exercising  such  power  by  well  es- 
tablished principles   of  remedial  law.     An   application   of 
this  principle  to  the  claim  of  petitioner  respecting  the  judg- 
ment in  the  quo  warranto  action  must  result  against  his  con- 
tention.    It  is  clear  that  the  subject  matter  of  this  action 
was  of  such  a  nature  as  to  be  within  the  power  of  the  Clark 
county  circuit  court  to  adjudicate,  but  that  it  is  prohibited 
from  exercising  jurisdiction  for  the  purpose  of  setting  aside 
or  restraining  proceedings  in  a  court  of  co-ordinate  jurisdie- 
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tion.  Under  these  circumstances  it  follows  that  petitioners 
assault  upon  the  judgment  in  quo  warranto^  as  one  wholly 
void  for  want  of  power  in  the  court,  is  not  sustained.  The 
judgment  remaining  unreversed  or  otherwise  vacated  is,  in 
this  view  of  the  case,  binding  on  him  as  one  of  the  interested 
parties  to  the  proceeding.  This  disposes  of  petitioner's 
<5laim  as  to  this  question. 

It  is  averred  that  the  village  was  not  incorporated  under 
the  order  of  May  20,  1905,  because  there  was  no  election 
held  within  sixty  days  of  such  order,  as  required  by  sec  862, 
Stats.  (1898),  "for  the  purpose  of  determining  whether  or 
not  such  territory  shall  be  an  incorporated  village."  It  is 
evident  from  the  record  that  such  election  was  postponed  on 
account  of  the  certiorari  action,  which  operated  to  stay  pro- 
eeedings  in  the  matter  until  decided  by  this  court  on  Janu- 
ary 30,  1906.  An  election  was  held  on  May  26,  1906, 
which  resulted  in  favor  of  incorporation,  as  ordered  May  20, 
1905.  Sec.  862  provides:  "Such  inspectors  shall,  without 
imnecessary  delay,  give  notice  of  a  meeting  of  the  electors 
of  the  territory  ...  to  be  held  within  sixty  days  of  the 
date  of  such  order."  The  question  is:  Are  the  sixty  days 
an  absolute  limit  within  which  the  election  must  be  held  after 
the  order  of  incorporation  is  made,  or  is  it  a  directory  stat- 
ute ?  The  object  to  be  attained  by  this  provision  of  the  stat- 
Tites  furnishes  the  grounds  for  its  interpretation.  The  sole 
purpose  of  this  election  is  that  the  electors  of  the  territory 
may  by  ballot  register  their  decision  upon  the  question  of  in- 
corporation. It  is  of  little  moment  whether  this  decision 
be  so  made  within  sixty  days  after  the  making  of  the  order 
or  at  some  subsequent  time,  if  it  be  not  so  remote  that  it  can 
be  reasonably  said  that  the  matters  involved  in  an  election 
within  the  sixty  days  after  the  order  have  not  been  changed 
in  a  marked  and  substantial  way.  We  are  of  the  opinion 
that  this  statute  should  be  held  to  be  directory  as  to  the  time 
for  holding  such  election.     In  its  substance  and  purpose  it 
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is  within  the  doctrine  concerning  directory  statutes  declared 
in  State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279,  292 : 

"That  where  there  is  no  substantial  reason -why  the  thing 
to  be  done  might  not  as  well  be  done  after  the  time  prescribed 
as  before — ^no  presumption  that  by  allowing  it  to  be  so  done 
it  may  work  an  injury  or  wrong — nothing  in  the  act  itself, 
or  in  other  acts  relating  to  the  same  subject  matter,  indicat- 
ing that  the  legislature  did  not  intend  that  it  should  rather 
be  done  after  the  time  prescribed  than  not  to  be  done  at  all, 
there  the  courts  assume  that  the  intent  was  that,  if  not  done 
within  the  time  prescribed,  it  might  be  done  afterwards." 

As  indicated  above,  there  is  no  substantial  reason  why  the 
election  may  not  as  well  be  held  within  a  reasonable  time  af- 
ter the  sixty  days  have  expired  as  before.  It  may  also  be 
said  that  if  it  cannot  be  so  held  it  is  more  likely  to  operate 
to  the  injury  of  the  electors  than  if  held  thereafter.  If  not 
permitted  so  to  be  held  it  would  practically  place  the  elect- 
ors at  the  will  of  the  inspectors,  when  they  could  not  be  com- 
pelled by  legal  process  to  call  an  election,  under  the  discre- 
tion given  them,  until  the  sixty  days  had  expired.  Cases 
sustaining  this  construction  are  Williams  v.  Ely,  13  Wis.  1 ; 
Burlingame  v.  Burlingame,  18  Wis.  285 ;  State  ex  reL  Ban- 
croft V.  Stumpf,  21  Wis.  679 ;  Smith  v.  Waggoner,  50  Wis. 
155,  6  K  W.  568 ;  Klatt  v.  Mallon,  61  Wis.  542,  21  K.  W. 
532  ;  Allen  v.  Allen,  114  Wis.  615,  621,  91  K  W.  218. 

It  is  urged  that  the  holding  of  an  election  for  the  purpose 
of  determining  whether  or  not  the  village  should  be  incor- 
porated under  the  order  of  May  20,  1905,  was  in  violation 
of  the  injunctional  order  in  the  Salter  equity  suit  brought  in 
Clark  county,  and  that  such  election  was  therefore  invalid. 
True,  the  holding  of  the  election  was  a  technical  violation  of 
this  injunctional  order.  As  we  have  seen,  it  was  imlawful 
for  the  Clark  county  circuit  court  to  interfere  with  the  pro- 
ceeding to  incorporate  in  the  Marathon  county  circuit  court. 
Salter  V.  Cook,  131  Wis.  20,  110  X.  W.  823.  To  hold  that 
a  violation  of  this  injunctional  order  operated  to  nullify  acts 
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<ione  pursuant  to  and  in  conformity  with  the  order  of  the 
Marathon  county  circuit  court  would  lead  to  the  absurdity  of 
permitting  one  court  to  interfere  with  and  restrain  proceed- 
ings in  another  court  of  co-ordinate  jurisdiction,  and  thus 
accomplish  indirectly  that  which,  when  properly  challenged, 
it  has  no  jurisdiction  to  accomplish  directly.  True,  the  per- 
sons so  enjoined  may  be  guilty  of  offending  against  the  or- 
der of  the  circuit  court  for  Clark  county  which  issued  it,  but 
such  a  result  cannot  be  carried  into  and  render  nugatory  the 
proceeding  of  the  Marathon  county  circuit  court  In  so  far 
as  the  circuit  court  for  Clark  county  attempted  to  interfere 
with  the  proceedings  in  Marathon  county  it  acted  without 
legal  warrant  and  could  not  thereby  impart  the  quality  of 
^vrongfulness  to  the  inspectors'  conduct,  which  was  in  com- 
pliance with  and  an  attempt  to  give  effect  to  the  order  of  in- 
corporation and  the  statutes.  The  acts  and  conduct  of  the 
inspectors  must  be  viewed  in  the  twofold  aspect:  on  the  one 
hand  as  technically  offending  against  an  injunctional  order 
of  the  one  court,  which  was  acting  without  a  proper  exercise 
of  jurisdiction,  and  on  the  other  as  acting  lawfully  and  in 
good  faith  in  compliance  with  the  statutory  mandate  and  an 
order  imposed  by  a  court  of  co-ordinate  jurisdiction.  We 
can  therefore  consider  the  conduct  of  the  inspectors  in  hold- 
ing this  election  only  in  its  bearing  on  the  proceedings  in  the 
Marathon  county  circuit  court  and  determine  whether  thev 
acted  in  good  faith  in  carrying  out  the  orders  of  this  court 
and  the  mandates  of  the  statutes.  Under  these  circum- 
stances it  cannot  be  said  that  the  inspectors,  or  the  village 
officers  elected  pursuant  to  an  election  noticed  by  such  in- 
spectors, acted  in  bad  faith  in  assuming  to  act  under  the 
order  and  to  exercise  the  powers  conferred  by  ch.  40,  Stats. 
(1898),  upon  villages. 

It  is  asserted  that,  if  the  incorporation  be  held  valid  and 
effectual,  then  the  village  and  its  officers  failed  in  good  faith 
to  exercise  the  powers  so  conferred  by  statute.  It  is  true 
that  all  of  the  village  functions  so  conferred  were  not  exer- 
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cised,  but  good  and  sufficient  explanation  is  offered  by  the 
record  for  such  partial  nonaction.  It  appears  that  the  re- 
monstrants to  such  incorporation  availed  themselves  of  every 
1^1  weapon  to  prevent  the  officers  from  acting,  and  had 
them  enjoined,  though  without  good  cause,  by  the  circuit 
court  of  another  county.  This  undoubtedly  deterred  the* 
officers  from  a  full  performance  of  their  official  duties  in  ex- 
ercising the  fimctions  of  a  village  and  furnishes  the  reason 
why  they  probably  partially  failed  in  the  performance  of 
their  official  duties.  It  is  sufficiently  clear  that  the  officers 
attempted  to  assume  all  of  the  functions  of  the  village,  but 
were  deterred  by  the  wrongful  interference  of  other  inter- 
ested parties.  Upon  the  record  now  before  us,  we  must  hold 
that  this  village  and  its  officers  assumed  in  good  faith  to  act 
under  and  to  exercise  the  powers  conferred  on  it  by  statute 
for  a  period  of  three  months  after  its  incorporation.  Sec 
853&,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  39),  provides 
that  any  question  of  the  validity  of  such  incorporation, 
whether  tested  by  certiorari  or  by  any  other  action  or  pro- 
ceeding directly  for  that  purpose,  may  be  brought  "at  any 
time  within  three  months  after  such  incorporation,  but  not 
thereafter."  Petitioner's  proceeding  is  of  this  nature,  and 
his  rights  in  this  respect  are  governed  by  this  statute.  He 
did  not  commence  his  proceeding  within  the  tliree-months 
limitation  of  this  section  and  he  is  therefore  precluded  from 
prosecuting  his  petition. 

Upon  these  considerations  his  petition  was  properly  dis- 
missed by  the  trial  court,  and  its  order  of  dismissal  must  be 
affirmed. 

By  the  Court. — It  is  so  ordered. 

A  motion  by  the  appellant  for  a  rehearing  was  denied 
May  8,  1908,  and  the  mandate  was  amended  by  adding 
thereto  as  follows:  "The  orders  appealed  from  are  both  af- 
firmed. 
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BucHMAN,  Appellant^  vs.  Jeffeby  aad  anollier^  Se- 

spondents. 

Feltruary  18-~May  8,  1908, 

Matter  and  servant:  Contributory  negligence:  Sufficiency  of  evidences 
Excluding  evidence  of  general  custom:  Nonprefudicial  error: 
Res  inter  alios  acta:  Distinction  hetween  instructions  asked 
and  charge  of  court, 

I 

1.  In  an  action  for  an  injury  to  plaintiff's  hand  caused  by  its  being 

crushed  nnder  a  drop  hammer  which  he  was  assisting  to  oper- 
ate, the  evidence  is  held  sufficient  to  sustain  the  jury's  finding 
of  contributory  negligence. 

2.  In  such  an  action  the  rejection  of  evidence  from  other  employees 

of  a  g«ieral  custom  for  the  operators  to  insert  their  hands  nn- 
der the  hammer  to  remove  objects  being  worlied  upon,  held 
not  prejudicial  error,  as  each  of  the  operators  was  permitted 
to  testify  as  to  his  own  practice  so  to  operate  the  machine. 

3.  In  such  an  action  the  exclusion  of  questions  to  several  operators. 

as  to  whether  they  had  been  instructed  by  the  foreman  or  su- 
perintendent so  to  operate  the  machine  was  not  error,  as  such 
instructions  were  res  inter  alios  acta. 

4.  A  charge  with  reference  to  assumption  of  risk  by  an  employee 

in  the  use  of  a  drop  hammer,  to  the  effect  that  it  was  not  nec- 
essary that  defendant  should  have  pointed  out  to  plaintiff  every 
possible  way  in  which  he  might  have  been  injured  by  the  ma- 
chine, held^  in  connection  with  the  entire  diarge^  not  to  have- 
imposed  upon  plaintiff  a  duty  to  search  for  latent  or  hidden, 
defects,  and  hence  no  error  was  committed  in  denying  a  re> 
quested  instruction  that  no  such  duty  existed. 
6.  At  defendant's  request  the  court  charged  the  Jury,  with  respect 
to  a  question  of  a  special  verdict  asking  whether  plaintiff  was 
wanting  in  the  exercise  of  ordinary  care  which  contributed  to 
his  injury,  that  if,  in  answering  such  question,  they  found  that 
plaintiff  failed  to  exercise  ordinary  care  even  in  the  slightest 
degree  their  answer  should  be  affirmative.    Held,  in  view  of 
the  fact  that  the  question  required  the  Jury  to  find  only  negli- 
gence which  did  in  fact  contribute,  and  in  view  of  the  assoclsr 
tion  of  this  portion  of  the  charge  with  others  significant  of  a- 
purpose  merely  to  confine  the  terms  used  to  definition  of  con- 
duct which  would  or  would  net  constitute  want  of  ordinary 
care,  that  the  mere  failure  to  repeat  in  the  instruction  that  the 
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contribution  must  be  proximate  could  not  serve  to  mislead  the 
Jury  Into  the  Idea  that  they  need  not  find  proximity  as  an  ele- 
ment In  answering  the  question.  Timlut,  J.»  and  Winslow,  C.  J., 
dissent 
€.  While  this  court  has  held  that  a  request  for  an  Instruction  on 
the  question  of  contributory  negligence  which  does  not  embody 
the  qualification  that  the  want  of  plaintiff's  care  must  have 
contributed  directly  to  his  Injury  might  properly  be  refused, 
that  holding  was  predicated  upon  the  statutory  requlreuLent 
that  an  Instruction  must  be  full  and  correct  In  Itself  so  that 
the  court  can  glre  it  In  the  exact  words  of  the  request,  in  or- 
der that  error  may  be  predicated  upon  Its  rejection.  No  such 
strict  rule  applies  to  the  charge  of  the  court  He  may  convey 
one  idea  or  one  element  of  the  rule  of  law  In  one  portion  of  his 
charge  disassociated  from  other  portions  or  elements,  so  long 
as  these  other  elements  are  In  fact  conveyed  to  the  minds  of 
the  jury  as  necessary  to  be  found  by  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
comity:  J.  J.  Fbuit,  Judge.     Affirmed. 

The  plaintiff,  a  common  laborer,  but  witb  many  years' 
experience  in  working  at  machinery  and  considerable  expe- 
rience with  the  machine  at  which  he  was  injured,  was  em- 
ployed to  aid  another  man  in  operating  what  is  called  a  drop 
hammer,  which  was  arranged  so  that  automatically  a  belt 
and  pulley  served  to  raise  the  hammer  until  it  was  engaged 
by  a  clutch,  whereon  it  rested  when  not  in  use,  which  clutch 
was  forced  under  the  hammer  by  a  spring.  The  business  of 
the  plaintiff  was,  as  his  fellow-workman  placed  the  article 
to  be  struck  with  the  hammer  on  the  anvil  or  die,  to  press  a 
treadle  with  his  foot,  thus  withdrawing  the  clutch  and  al- 
lowing the  hammer  to  drop  by  its  own  weight  The  hammer 
had  recently  been  moved  into  another  building  and  ne\vly 
set  up.  After  operating  it  some  hours  the  plaintiff,  upon 
the  hammer's  ascending  and,  as  he  claims  to  have  observed, 
being  engaged  with  the  clutch,  undertook  to  remove  the  arti- 
cle which  was  on  the  anvil  under  it,  whereupon,  for  some 
reason,  the  hammer  descended  and  caught  his  hand,  causing 
him  damage.     The  jury,  by  a  special  verdict,  found  (1)  the 

Vol.  135  —  29 
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injury  received  was  not  the  result  of  mero  accident;  (2)  de- 
fendant was  negligent  in  providing  and  keeping  in  repair 
the  drop-hammer;  (3)  sudi  negligence  was  the  proximate 
cause  of  the  injury;  (4)  the  plaintiff  was  wanting  in  the 
exercise  of  ordinary  care  which  contributed  to  his  injury; 
and  (5)  damages.  After  motion  to  set  aside  the  verdict 
and  for  a  new  trial,  judgment  was  rendered  for  the  def^d- 
ant,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Norman  L.  Baker 
and  B.  V.  Baker,  and  oral  argument  by  Norman  L.  Baker. 

For  the  respondent  there  were  briefs  by  Edward  P.  VUas, 
of  counsel,  and  Peter  Fisher,  attorney,  and  oral  argument  by 
Mr,  Vilas. 

The  following  opinion  was  filed  March  10,  1908 : 

Dodge,  J.  The  jury  in  this  case  found  plaintiff  guilty  of 
contributory  negligence  which,  by  virtue  of  the  instructions, 
might  have  been  based  upon  that  particular  phase  of  con- 
tributory negligence  more  commonly  designated  assumption 
of  the  risk.  This  finding  is  assailed  as  unsupported  by  the 
evidence.  We  think  there  are  many  theories,  any  one  of 
which  might  have  been  adopted  by  the  jury  and  found  sup- 
port in  the  evidence,  to  justify  an  inference  either  of  the 
assumption  of  the  risk  from  which  plaintiff  suffered  or  of 
negligent  acts  on  his  part.  The  method  of  the  happening 
of  the  accident  is  surrounded  by  complications  and  uncer- 
tainty to  such  an  extent  as  almost  to  throw  the  question  of 
defendant's  proximate  negligence  into  the  field  of  conjecture. 
We  cannot  know  what  irregular  operation  of  the  machine 
the  jury  decided  caused  the  hammer  to  fall,  nor  what  negli- 
gence of  defendant  was  responsible  therefor.  Certain  testi- 
mony is  claimed  by  the  plaintiff  to  show  that  the  spring,  the 
function  of  which  was  to  throw  the  clutch  into  engagement 
with  the  hammer,  was  defectively  bolted  to  the  iron  rod 
through  which  it  acted,  and  that  therefore  it  became  disen* 
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gaged  and  thus  failed  to  work.  But  this  bolt  and  spring 
were  directly  within  plaintiff's  vision,  especially  at  the  time 
when  he  and  his  companion  adjusted  the  dog  before  com- 
mencing work  on  the  machine  the  morning  of  the  injury, 
and  from  the  character  of  the  defects  described  in  the  ad- 
justment of  the  bolt  the  jury  might  have  inferred  either  that 
it  was  so  obvious  that  plaintiff  did  in  fact  see  it  and  know  the 
peril  therefrom  and  therefore  assumed  it,  or  they  may  have 
found  that  it  would  have  been  negligence  in  him  not  to  ob- 
serve it  Again,  there  is  some  evidence  to  show  that  the  ma- 
chine was  deranged  in  that  portion  of  it  which  raised  the 
hammer  by  means  of  two  pulleys  which,  by  automatic  mech- 
am'sm,  were  compressed  against  a  vertical  plank  and  by  fric- 
tion lifted  it,  and  that  these  pulleys  may,  by  reason  of  the 
defective  setting  up  of  the  machine,  have  become  separated 
irregularly  and  before  the  hammer  had  been  lifted  sufficiently 
to  rest  upon  the  dutch.  They  had  the  machine  and  all  these 
parts  before  them,  as  did  the  trial  judge,  and  we  are  xmable 
to  say  that  they  may  not  have  deemed  that  condition  so  ob- 
vious that  either  plaintiff  did,  or  ought  to  have,  observed  it, 
and  that  he  was  guilty  of  negligence  in  operating  the  ma- 
chine in  its  defective  condition.  It  is  in  proof  definitely 
that  the  machine  was  out  of  vertical  adjustment,  being 
shifted  on  its  base  somb  two  and  a  half  inches,  and  there  is 
plenary  evidence  from  which  the  jury  might  have  found  that 
plaintiff  knew  that  fact  Again,  the  jury  might  well  have 
believed,  from  the  machine  itself,  that  plaintiff's  testimony 
that  he  observed  that  the  clutch  did  in  fact  engage  the  ham- 
mer before  he  reached  his  hand  under  it  to  remove  the  object 
being  operated  on,  was  wholly  incredible,  and,  from  the 
very  f aU  of  the  hammer  itself,  might  have  believed  that  the 
clutch  could  not  have  gone  into  engagement,  and  that  it  was 
n^ligence  for  plaintiff  to  insert  his  hand  below  the  hammer 
until  he  had  assured  himself  of  such  engagement  Then  of 
course  there  is  the  mechanical  probability  that,  if  the  clutch 
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engaged  the  hammer  so  that  it  rested  upon  it,  the  hammer 
could  not  fall,  as  a  matter  of  physical  possibilities,  -without 
pressure  on  the  treadle,  and  therefore  the  jury  may  have  in- 
ferred as  a  fact  that  plaintiff  was  mistaken  in  his  testimony 
that  he  did  not  press  that  treadle;  an  act  which,  in  conneo- 
tioi;L  with  the  insertion  of  his  hand^  of  course  might  have 
been  deemed  contributory  negligence.  We  suggest  these 
among  several  theories  for  which  the  jury  might  have  found 
justification  in  the  evidence,  and  conclude,  therefore,  that 
their  finding  of  contributory  negligence  was  not  so  unsup- 
ported by  any  credible  evidence  that  we  can  set  it  aside  after 
it  has  received  the  approval  of  the  circuit  judge,  who  had 
vastly  better  opportunity  to  understand  the  complicated  de- 
scription and  working  of  this  machine  than  we  can  have. 

Error  is  assigned  because  the  court  excluded  evidence 
from  other  employees  of  a  general  custom  for  the  operator  to 
insert  his  hand  below  the  hammer  to  remove  the  object  being 
operated  on,  instead  of  removing  it  with  tongs,  which  latter 
method  was  entirely  feasible.  We  see  no  very  good  reason 
for  rejecting  evidence  of  such  custom  as  bearing  upon  the 
care  ordinarily  exercised  by  such  operatives.  Perhaps  the 
court  considered  it  improper  because  it  fairly  appeared  by 
plaintiff's  o\vn  evidence  that  any  custom  existing  at  the  time 
of  his  injury  amongst  the  four  or  five  men  who  at  different 
times  operated  this  hammer  was  due  to  defendant's  own  act 
in  advising  or  instructing  such  operatives  so  to  do.  He 
seems  to  have  been  older  in  such  service  than  most  of  the 
others,  and  he  testified  that  at  several  times,  when  new  men 
were  first  put  to  work  on  the  machine,  he  advised  or  in- 
structed them  to  so  operate  it.  But  even  though  we  con- 
clude that  such  evidence  of  custom  was  proper  to  be  consid- 
ered by  the  jury,  we  cannot  think  prejudicial  error  resulted 
from  the  exclusion  of  these  questions,  because  man  after 
man  of  those  who  customarily  operated  the  hammer  was 
permitted  to  testify  that  he  was  accustomed  to  use  his  hand 
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instead  of  tongs  in  the  manner  described ;  thus  if,  by  a  some- 
what technical  distinction  between  permitting  each  individ- 
ual to  testify  to  his  own  custom  and  permitting  him  to  tes- 
tify to  general  custom  in  the  factory,  error  was  committed, 
yet  the  material  fact  was  established  practically  without  dis^ 
pute  that  generally  the  operatives  of  that  machine  had  for 
several  veara  been  accustomed  to  insert  their  hands  below 
the  hammer  as  did  plaintiff  on  this  occasion. 

In  the  same  connection  error  is  assigned  upon  the  exclu- 
sion of  questions  to  several  of  these  operatives  whether  they 
had  been  instructed  by  the  foreman  or  superintendent  so  to 
act.  We  see  no  error  in  this  exclusion.  Such  instructions 
were  res  inter  alios  acta.  The  plaintiff  was  permitted  to 
testify  that  he  himself  had  received  such  instructions,  and 
did  so  without  contradiction. 

Complaint  is  made  of  a  part  of  the  charge  with  reference 
to  assimiption  of  the  risk,  to  the  effect  that  it  was  not  neces- 
sary that  the  defendant  should  have  pointed  out  to  the  plaint- 
iff every  possible  way  in  which  he  might  have  been  injured. 
In  this  we  see  no  error.  It  was  said  in  connection  with  an 
entire  charge  to  the  general  effect  that  plaintiff  was  expected 
to  use  his  ordinary  faculties  and  to  discover  that  which  was 
obvious  to  him  in  view  of  his  experience  and  knowledge  of 
the  machine  and  other  circumstances.  It  is  of  course  true 
that  any  failure  on  the  part  of  the  defendant  to  point  out  a 
defect  is  utterly  immaterial  if  plaintiff  himself  did  in  fact 
know  that  defect  or  if  it  was  so  obvious  tliat  by  ordinary 
care  and  diligence  in  observation  he  would  have  observed  it. 
The  charge  is  not  open  to  the  suggested  criticism  that  it  im- 
posed upon  the  plaintiff  a  duty  to  search  for  hidden  or  latent 
defects,  but  merely  required  him  to  "exercise  his  senses,  to 
apply  his  experience  and  general  knowledge  to  discover  if 
such  dangers  did  exist  in  connection  with  the  circumstances 
by  which  he  was  surrounded  when  he  undertook  his  work." 
Hence  we  cannot  think  it  error  to  have  denied  a  requested 
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instruction  that  his  duty  did  not  require  him  to  seardi  for 
hidden  or  concealed  defects  which  were  not  open  and  obvious 
to  him. 

Another  objection  to  the  charge  upon  the  question  of  con- 
tributory negligence  was  that  the  court  instructed  the  jury 
that  a  failure  in  even  the  slightest  degree  to  exercise  ordinary 
care  would  require  them  to  answer  the  question  in  the  af- 
firmative. The  complaint  is  that  they  should  not  so  answer 
unless  the  want  of  ordinary  care  contributed  to  his  injury. 
The  rule  of  law  is  of  course  undoubted  that  only  for  want  of 
ordinary  care  contributing  proximately  to  his  injury  can  the 
plaintiff  be  debarred  from  his  right  to  recover  {Moau^  v. 
Hartford,  112  Wis.  40,  57,  87  K  W.  816),  and  we  have 
held  that  requests  to  instruct  in  the  same  words  as  those 
used  by  the  court  in  its  charge  might  properly  be  refused, 
without  error,  because  they  did  not  embody  that  qualifica- 
tion. Cummings  v.  Nat.  F.  Co.  60  Wis.  603,  18  N.  W. 
742,  20  K  W.  665 ;  Lyon  v.  Grand  Rapids,  121  Wis.  609, 
99  K  W.  311 ;  Lynch  v.  Waldmck,  123  Wis.  351,  101  N. 
W.  925.  But  that  was  predicated  upon  the  statutory  re- 
quirement that  an  instruction  must  be  full  and  correct  in 
itself,  so  that  the  court  can  properly  give  it  in  the  exact 
words  of  the  request,  in  order  that  error  may  be  predicated 
upon  its  rejection.  Of  course  no  such  strict  rule  applies  to 
the  charge  of  the  court.  He  may  convey  one  idea  or  one  ele- 
ment of  the  rule  of  law  in  one  portion  of  his  chai^  disasso- 
ciated from  other  portions  or  elements,  so  long  as  those  other 
elements  are  in  fact  conveyed  to  the  minds  of  the  jury  as 
necessary  to  be  found  by  them.  We  think,  in  view  of  the 
fact  that  the  question  required  the  jury  to  find  only  negli- 
gence which  did  in  fact  contribute,  and  in  view  of  the  asso- 
ciation of  this  portion  of  the  charge  with  other  portions 
thereof  significant  of  a  purpose  merely  to  confine  the  terms 
used  to  definition  of  conduct  which  would,  or  would  not,  con- 
stitute want  of  ordinary  care,  that  the  mere  failure  to  repeat 
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in  the  instruction  the  necessity  of  contribution  could  not 
serve  to  mislead  the  jury  into  the  idea  that  they  need  not  find 
it  as  an  element  in  answering  the  question. 

After  careful  examination  of  the  evidence  and  the  instruc- 
tions we  cannot  doubt  that  the  answer  of  the  jury  on  the 
question  of  contributory  negligence  was  the  result  of  deliber- 
ate and  intelligent  consideration  of  the  subject  under  such 
fair  explanation  of  their  duty  in  that  r^ard  as  was  sufficient 
to  protect  the  rights  of  the  plaintiff,  and  therefore  conclude 
that  we  should  not  be  justified  in  setting  aside  that  conclu- 
sion or  reversing  the  judgment. 

By  the  Court. — Judgment  affirmed. 

Timlin,  J.  (dissenting).  Duty,  as  it  appears  to  me,  re- 
quires a  record  of  this  dissent.  One  of  the  questions  of  the 
special  verdict,  and  the  only  one  bearing  upon  the  subject 
included,  was  as  follows:  "(4)  Was  the  plaintiff  wanting  in 
the  exercise  of  ordinary  care  which  contributed  to  his  in- 
jury ?"  At  the  request  of  the  defendants'  counsel  the  court 
instructed  the  jury  with  reference  to  that  question  as  fol- 
lows: 

"In  considering  and  answering  the  fourth  question,  you 
are  instructed  that  if  you  find  the  plaintiff  failed  to  exercise 
under  all  the  circumstances  ordinary  care,  even  in  the  slight- 
est degree  or  to  the  slightest  extent,  your  answer  to  that  ques- 
tion should  be  'Yes.' " 

The  jury  answered  this  question  "Yes."  No  other  in- 
struction bearing  upon  or  covering  the  assumption  of  risk 
by,  or  contributory  negligence  of,  the  plaintiff  was  given. 
Proper  exception  to  this  charge  was  taten.  Consistently 
with  reason  it  has  been  held  that  in  order  to  constitute  a  de- 
fense the  contributory  negligence  of  the  plaintiff  must  have 
had  the  same  causal  relation  to  the  injury  as  is  required  of 
the  negligence  of  the  defendant  in  order  that  the  latter  neg- 
ligence may  constitute  a  cause  of  action. 
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^'Contributory  negligence  on  the  part  of  the  plaintiflF  must 
bear  the  same  proximate  relation  to  the  result  aa  the  action- 
able negligence  of  the  defendant.  It  need  not  be  the  sole 
cause,  and  it  may  contribute  but  slightly,  but  it  must  be  a 
proximate  cause  in  the  sense  that  the  defendant's  negligence 
must  be  proximate."  Boyce  v.  Wilbur  L.  Co.  119  Wis.  642, 
650,  97  N.  W.  563,  666. 

Hence  the  rule  of  the  majority  opinion  requires  us  to  hold 
that  a  charge  like  that  approved  in  this  case  in  connection 
with  a  question  regarding  defendants'  liability  in  the  form 
of  the  fourth  question  in  this  case  will  suffice  as  a  direction 
to  the  jury  to  fix  the  liability  of  defendants  for  negligence. 
This  cannot  be  gainsaid  unless  we  are  to  have,  in  personal 
injury  cases,  one  law  for  the  defendant  and  a  different  law 
for  the  plaintiff.  I  think  this  question  has  been  settled  ad- 
versely to  the  majority  opinion  in  the  case  of  a  defendant, 
but  with  the  limited  time  at  my  disposal  I  cannot  find  the 
precedent.  I  also  think  the  cases  of  Cummings  v.  Nat.  F. 
Co.  60  Wis.  603,  18  K  W.  742,  20  K  W.  665 ;  Lyon  v. 
Orand  Rapids,  121  Wis.  609,  99  K  W.  311;  and  Lynch  v. 
WaUwich,  123  Wis.  351,  101  K  W.  925,  cited  in  the  ma- 
jority  opinion,  are  decisive  of  this  point  in  favor  of  the  ap- 
pellant in  the  case  at  bar,  and  that  the  distinction  attempted 
in  that  opinion  between  instructions  asked  and  refused  and 
instructions  asked  and  given  is  not  sound.  But  aside  from 
all  precedent  and  resting  solely  upon  reason,  it  cannot  be 
correct  to  inquire  of  a  person  or  tribiinal  whether  another 
has  been  guilty  of  negligence  which  was  the  proximate  cause 
of  an  injury,  and  to  then  instruct  that  person  or  tribunal 
that  having  found  the  negligence  they  should  answer  such 
question  in  the  affirmative,  without  the  necessity  of  finding 
the  kind  of  negligence  inquired  about,  viz.,  negligence  which 
was  the  proximate  cause  of  the  injury.  If  a  case  occurred 
where  the  question  of  proximate  cause  was  a  question  of  law 
arising  upon  undisputed  evidence,  such  an  instruction  might 
be  proper,  because  in  such  case  all  that  the  jury  are  required 
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to  find  is.  the  question  of  negligence.  But  where  both  are 
questions  of  fact  for  the  jury,  it  seems  to  me  wholly  irra- 
tional to  approve  of  a  charge  which  expressly  informs  the 
jury  that  if  they  are  convinced  that  one  of  these  facts  existed 
they  must  answer  afBrmatively  that  both  existed,  or  that  if 
they  are  convinced  that  a  certain  fact  existed  they  must  an- 
swer affirmatively  that  this  fact,  with  certain  disputable  and 
disputed  consequences,  existed. 

WiNsix)w,  0.  J.     I  concur  in  the  views  expressed  by  Mr. 
Justice  TiMMN  in  the  foregoing  opinion. 

A  motion  for  a  rehearing  was  denied  May  8,  1908. 


Wiix  OF  Dabdis. 

FelMruary  19—May  8,  1908. 

Will:  Pro'bate:  Stipulationa  regarding  testamentary  capacity:  Effect, 

Pendins  proceedings  for  the  probate  of  a  will  to  which  objection 
had  been  made  on  the  ground  of  mental  incompetency  and  un- 
due influence,  all  the  heirs,  next  of  kin  of  decedent,  and  the 
beneficiaries  named  in  the  will  entered  into  a  stipulation  to 
the  effect  that  decedent  was  mentally  incompetent,  and  agreed 
that  probate  of  the  will  should  be  denied;  that  administration 
should  issue  to  the  proponent;  that  a  distribution  different 
from  the  one  prescribed  in  the  will  should  be  followed,  thereby 
admitting  to  participation  certain  heirs  whom  the  testator  ex- 
pressly disinherited.  Upon  the  return  day  the  subscribing 
witnesses  testified  to  the  due  execution  of  the  will,  the  obvious 
sanity  of  the  testator,  and  the  absence  of  undue  Influence.  On 
appeal  from  an  order  admitting  the  will  to  probate,  held,  that 
the  probate  of  a  will  is  a  proceeding  in  rem,  involving  considera- 
tions of  public  welfare  and  policy,  and  while  it  affects  specific 
individuals  it  also  affects  many  other  interests,  including  those 
of  decedent,  some  of  which  cannot  be  ascertained  in  advance, 
and  the  instrument  should  be  established  regardless  of  those 
directly  interested,  and  therefore  the  foregoing  stipulation  was 
not  binding  on  the  court. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Bblden,  Circuit  Judge.     Affirmed. 

The  will  of  James  M.  Dardis,  of  Racine  oounly,  Wiscon- 
sin, was  presented  for  probate  by  John  T.  Lee,  the  executor 
therein  named,  and  notice  duly  given.  The  will  was  made 
in  November,  1904 ;  devised  a  house  and  lot  to  one  daughter, 
and  the  rest  of  the  property,  real  and  personal,  to  seven 
named  sons  and  daughters  in  equal  shares,  save  that  one  of 
them  was  to  have  twice  as  much  as  each  of  the  others.  This 
bequest  omitted  three  sons,  and  by  another  paragraph  the 
testator  expressly  declared  his  will  that  those  three  sons 
should  take  nothing.  The  will  nominated  an  executor,  the 
proponent,  and  by  the  sixth  paragraph  directed  and  em- 
powered such  executor  to  sell,  and  by  proper  instruments  of 
conveyance  to  convey,  the  real  estate,  other  than  the  house 
and  lot  devised  to  the  daughter  Sufde,  at  sudi  price  or  prices 
as  might  be  reasonable  in  his  judgment.  Objections  were 
interposed  to  the  probate  by  seven  of  the  children,  including 
some  of  the  beneficiaries  and  one  at  least  of  the  disinherited 
sons,  asserting  mental  incompetency  and  undue  influence  by 
one  Thayer,  the  husband  of  the  daughter  to  whom  the  house 
and  lot  was  devised.  Said  objections  were  filed  February  7, 
1905.  On  January  26,  1905,  all  of  the  children  named  in 
the  will,  except  the  son  Henry  Dardis,  who  had  predeceased 
his  father,  unmarried,  entered  into  a  stipulation  to  the  fol- 
lowing effect: 

"We,  the  imdersigned,  being  all  the  heirs  at  law  and  next 
of  kin  of  the  above-namrd  James  M.  Dardis,  deceased,  and 
all  being  of  full  a^  and  under  no  legal  disability,  having 
learned  that  said  Dardis  having  in  his  lifetime  made  a  last 
will  and  testament  bearing  date  November  21,  1904,  and 
having  further  learned  that  said  last  will  has  been  presented 
and  filed  with  the  ooimty  judge  of  Racine  county,  Wiscon- 
sin, for  probate,  the  hearing  of  which  is  set  for  Fd)niai7 
7th  in<*t.,  do  hereby  consent,  stipulate,  and  agree  that  at  the 
time  of  the  making  of  the  said  last  will  and  testament  the 
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said  James  M.  Dardis,  deceased,  was  not  mentally  competent 
to  make  the  same,  being  an  old  man,  and  for  several  years 
prior  to  the  making  of  said  will  his  mental  faculties  had 
become  impaired,  and  in  justice  to  the  court  and  to  our- 
selves we  make  this  stipulation  and  statement.  And  we 
further  stipulate  and  agree  that  in  case  the  probate  of  said 
will  is  refused,  either  by  virtue  of  this  stipulation  or  other- 
wise, letters  of  administration  upon  the  estate  of  the  said 
James  M.  Dardis,  deceased,  may  by  the  county  court  for 
Eadne  county  be  issued  to  John  T.  Lee,  of  Corliss,  Kacine 
county,  Wisconsin,  being  the  same  person  named  as  executor 
of  the  said  will,  hereby  releasing  and  renouncing  our  and 
each  of  our  rights  to  said  administration,  hereby  waiving' 
the  publication  of  any  notice  therefor,  or  the  running  of  any 
time  thereon  as  required  by  law  and  the  rules  and  practice 
of  this  court,  to  the  end  thatj  when  said  administration  is 
granted  as  aforesaid,  it  shall  have  the  same  force  and  effect 
as  if  done  after  full  publication  had  been  made  therefor  and 
the  time  had  run  thereon  as  required  by  law  and  the  rules 
and  practice  of  this  court.  It  is  stipulated  and  agreed  by 
and  between  the  heirs  of  the  said  James  M.  Dardis,  deceased, 
as  aforesaid,  that  after  all  the  debts  and  obligations  against 
said  estate  axe  fully  satisfied,  that  any  advancement  made  to 
any  child  or  children  of  said  deceased  shall  be  deducted  and 
taken  from  their  distributive  share  of  said  estate.  And  it  is 
further  stipulated  and  agreed  that  Susie  Thayer,  one  of  the 
children  of  the  said  James  M.  Dardis,  deceased,  shall  have 
and  receive  from  said  estate,  in  addition  to  her  distributive 
share,  the  sum  of  fifty  dollars,  being  an  advancement  made 
to  her  father  during  his  lifetime,  and  also  shall  have  and  re- 
ceive, in  addition  to  her  distributive  share,  the  sum  of  six 
dollars  per  week  during  the  weeks  she  cared  for  her  said 
father  during  his  last  sickness.  This  stipulation  and  agree- 
ment is  made  by  all  the  heirs  of  the  said  James  M.  Dardis, 
deceased,  ^vith  full  power  and  knowledge  of  its  contents  and 
with  the  intention  and  desire  to  settle  said  estate  quickly  and 
amicably  and  to  avoid  litigation,  trouble,  and  expense." 

On  February  7,  1905,  they  followed  this  by  another  stipu- 
lation containing  many  of  the  provisions  of  the  former,  but 
also  stipulating  and  agreeing  that  said  instrument  be'  disal- 
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lowed  and  the  probate  thereof  by  said  ooimty  court  be  denied, 
but  giving  no  reason  therefor.  This  second  stipulation  had 
appended  to  it  the  following  consent  by  Lee,  the  proponent: 

"I,  John  T,  Lee,  proponent  of  tbe  instnunent  mentioned 
in  the  forgoing  stipulation  and  agreement  and  the  person 
named  therein  as  executor,  do  hereby  consent  to  all  and  sin- 
gular the  terms  of  said  stipulation,  and  do  consent  and  agree 
that  said  instrument  may  be  disallowed  and  the  probate 
thereof  denied  by  said  county  court" 

Upon  the  return  day  of  the  notice  the  subscribing  wit- 
nesses attended  and  testified  to  the  making  of  the  will,  the 
obvious  sanity  of  the  testator,  and  his  apparent  freedom 
from  influence.  The  county  court  thereupon  admitted  the 
will  to  probate,  adjudged  it  to  be  the  valid  will  of  the  de- 
ceased, and  appointed  Lee  executor.  From  that  order,  or 
rather  the  part  thereof  admitting  the  will  to  probate,  the 
daughter  !Mary  Esmond  appealed  to  the  circuit  court 
When  the  case  was  reached  in  circuit  court  Mary  Esmond 
had  died,  leaving  minor  heirs  succeeding  her.  The  circuit 
court  tried  the  subject  de  novo,  no  evidence  to  attack  the  va- 
lidity of  the  will  being  introduced,  except  said  stipulations 
in  circuit  court,  finding  the  testator  sane  and  free  from  un- 
due influence  and  the  formal  execution  of  the  will  to  be  in 
accordance  with  law,  and  affirmed  the  judgment  of  the 
county  court.  From  said  judgment  of  affirmance  six  of  the 
sons  and  daughters  appeal. 

For  the  appellants  there  was  a  brief  by  Simmons,  Nelson 
£  Walker,  and  oral  argument  by  John  B,  Simmons, 

For  the  respondents  there  was  a  brief  by  H,  0.  Smiling, 
attorney  for  John  T.  Lee,  proponent;  Churchill,  Bennett  £ 
Churchill,  attorneys  for  Susie  Thayer;  Waller  &  Cftttings, 
attorneys  for  heirs  of  Marv  Esmond,  deceased:  and  the 
cause  was  argued  orally  by  Mr.  Smieding  and  Mr,  W.  H. 
Churchill. 
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The  following  opinion  was  filed  March  10,  1908: 

Dodge,  J,  The  very  earnest  contention  of  appellants 
that,  when  all  parties  to  a  litigation  stipulate  or  consent  to 
certain  action  by  the  coairt,  such  stipulation  should  be  car- 
ried into  effect  is  undoubtedly  correct  as  a  general  proposi- 
tion, though  obviously  with  some  limitations.  For  example, 
a  court  could  not  be  compelled  to  stultify  itself  by  solemnly 
adjudging  an  absurdity  or  a  falsehood  because  parties  stip- 
ulated for  such  act  Independently,  however,  of  whether  a 
court  must  always  solemnly  adjudicate  a  fact  agreed  on  by 
all  parties  in  interest,  doubtless  it  should  give  effect  to  a  stip- 
ulation so  far  as  it  affects  the  individual  rights  of  the  par- 
ties thereto.  It  is  also  doubtless  true  that  parties  to  any  pro- 
ceeding,  although  not  all  the  parties,  may  by  their  stipula- 
tion or  consent  preclude  themselves  individually  from  setting 
up  any  rights  in  opposition  to  such  stipulation.  The  trou- 
ble, however,  with  appellants'  position  in  this  case  is  that 
no  stipulation  was  presented  to  the  court  signed  by  all  par- 
ties in  interest.  The  probate  of  a  will  is  a  proceeding  in 
rem,  to  which  all  the  world  are  in  some  sense  parties.  Of 
course,  like  any  other  such  proceeding,  it  also  affects  specific 
individuals,  and  therefore  is  irUer  paries  as  to  such  individ- 
uals. But  in  addition  to  its  effect  upon  the  rights  either  of 
the  heirs  of  the  alleged  testator  or  of  the  legatees,  the  adju- 
dication of  the  question  whether  a  given  script  is  or  is  not  the 
will  of  the  decedent  may  affect  many  other  rights  and  in- 
terests which  cannot  be  ascertained  in  advance  of  such  ad- 
judication. Thus,  for  example,  any  will  devising  real  estate 
takes  effect  at  the  death  of  the  testator  and  may,  at  the  mo- 
ment of  such  death,  create  actual  vested  rights  or  liens  in 
judgment  creditors  of  the  devisee.  Scott  v.  West,  63  Wis. 
529,  24  ^.  W.  161,  25  K  W.  18 ;  In  re  Will  of  Langevin,  45 
Minn.  429,  47  X.  W.  1133.  Upon  probate  of  .the  will  there 
is  no  opportunity  to  ascertain  whether  such  rights  exist,  but 
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the  holders  of  them  are  parties  to  the  proceeding  in  tlie 
sense  that  they  are  bound  by  the  adjudication  by  virtue  of 
the  general  publication  of  notice.  Indeed,  even  more  re- 
mote rights  may  exist.  General  creditors  of  legatees  may 
have  a  right  to  question  the  bofui  fides  by  which  such  l^atees 
surrender  any  portion  of  their  property  after  the  right  to  it 
becomes  vested,  and  no  court  in  which  a  litigation  to  that 
end  might  be  instituted  has  any  power  to  pass  on  the  exist- 
ence and  validity  of  an  alleged  will ;  especially  would  it  not 
have  such  right  after  such  will  had  been  adjudged  no  testa- 
ment by  the  probate  court  having  that  jurisdiction,  although 
proceeding  upon  a  stipulation  of  certain  parties  in  interest 
It  is  for  reasons  like  these  that  the  courts  have  uniformly 
held  that  the  proceeding  to  probate  a  will  is  a  proceeding  in 
rem,  binding  all  the  world,  and  in  which  even  public  welfare 
and  policy  is  involved.  The  view  that  public  interest  re- 
quires that  a  valid  will  be  established,  independently  of  the 
wish  of  those  parties  specifically  named  therein,  is  evinced 
by  varioTjB  statutes  in  this  state.  By  sea  4505,  Stats. 
(1898),  it  is  made  a  crime  to  conceal  or  suppress  a  will  by 
any  person,  whether  with  or  without  the  consent  of  parties 
therein  named.  By  sees.  3784,  3785,  and  3786,  Stata. 
(1898),  a  positive  duty  is  imposed  both  upon  the  county 
judge  as  a  public  officer,  upon  the  person  named  as  executor 
in  any  writing  purporting  to  be  a  will,  and,  indeed,  on  any 
person  having  custody  of  such  will,  to  take  steps  to  bring  the 
question  of  its  validity  before  the  proper  probate  court;  ami 
by  sec  2296,  Stats.  (1898),  the  absolute  requirement  is 
made  that  every  will  of  real  estate  admitted  to  probate  shall 
with  evidence  thereof,  be  spread  upon  the  public  records. 
All  these  steps  are  imposed  by  law  wholly  independent  of 
the  control  of  those  privately  interested.  They  evince  a 
clear  recognition  and  declaration  of  the  legislature  that  there 
is  a  public  policy  involved  in  the  eetablishment  of  every  le- 
gally executed  wilL       .       '  *    ;      . 
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Apart  from  the  interest  of  the  public  there  is  also  reeog- 
nized  by  the  courts  an  interest  and  right  of  the  testator  to 
have  the  directions  of  his  will  carried  into  effect,  at  least 
upon  some  subjects.  His  right  is  recognized  to  direct  at 
least  the  method  of  management  and  disposal  of  his  prop- 
erty, after  his  decease,  which  courts  cannot  be  compelled  to 
disregard  to  accommodate  the  wishes  of  some  or  even  all  par- 
ties having  pecuniary  interest  in  the  property.  Dodge  v. 
WiUiams,  46  Wis.  70,  90,  1  IST.  W.  92,  60  K  W.  1103 ;  Bus- 
seU  V.  Wright,  133  Wis.  445,  113  N.  W.  644.  Whether  a 
will  contains  any  directions  of  the  sort  thus  protected  against 
modifications  by  the  beneficiaries  is  a  question  which  can 
only  arise  after  the  probate  proceeding  is  complete  and  the 
existence  of  the  will  has  been  established,  but,  apparently, 
this  will  commands  a  method  of  sale  of  the  real  estate  which 
can  be  given  effect  only  by  its  probate. 

Counsel  for  appellants  cites  us  to  two  decisions  apparently 
holding  that  a  probate  court  should  regard  the  stipulation  of 
the  nominal  parties  in  interest  in  making  its  decision: 
Stringfellow  v.  Early,  15  Tex.  Civ.  App.  597,  40  S.  W.  871 ; 
Lloyd's  Esicde,  24  Pa.  Co.  Ct  Eep.  567.  We  cannot  ap- 
prove the  reasoning  of  these  cases.  They  are  addressed 
both  of  them  to  consideration  whether  an  individual  who  had 
stipulated  could  be  heard  in  court  in  repudiation  of  his  stipu- 
lation, and  thus  was  obscured  the  considerations  which  we 
have  above  suggested  of  the  possible  interest  of  unknown  par- 
ties and  of  the  existence  of  a  public. policy  to  protect  them. 
The  Texas  case  is  based  upon  a  remark  in  Phillips  v.  Phil- 
lips, 8  Watts,  195,  to  the  effect  that  the  parties  in  interest 
before  probate  might  consent  to  the  suppression  or  destruc- 
tion of  a  will;  the  remark  in  the  latter  case  being  wholly 
obiier.  Whether  this  might  be  so  in  Texas  or  in  Pennsyl- 
vania, we  think,  as  already  stated,  there  are  declared  and  ob- 
vious reasons  of  public  policy  in  Wisconsin  which  preclude 
such  a  doctrine.     This  conclusion  seems  to  be  supported  by 
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the  great  weight  of  authority.  8yme  v.  Broughton,  85  N. 
0.  367 ;  Hutson  v.  Sawyer,  104  N.  C.  1, 10  S.  E.  85 ;  In  re 
Will  of  Young,  123  K  C.  358,  31  S.  E.  626 ;  AUison  v. 
Smith,  16  Mich.  405,  415 ;  People  ex  rel.  Frazer  v.  Wayne 
Circuit  Judge,  39  Mich.  198;  In  re  Valentine's  WiU,  93 
Wis.  45,  67  N.  W.  12;  1  Woemer,  Adm'n,  §  228;  Gary, 
Prob.  Law  (3d  ed.)  §  194. 

We  conclude  that  the  stipulation  in  this  case  could  not 
control  the  duly  which  the  probata  court  owed  to  the  public^ 
and  perhaps  to  the  testator,  to  adjudicate  as  to  the  legal  ex- 
istence of  the  propounded  document  as  a  will:  to  establish 
its  status.  Hence  the  judgment  is  proper  in  the  absenoe  of 
other  grounds  of  attack. 

By  the  Court. — Judgment  affirmed. 

A  motion  by  the  appellants  for  a  rehearing  was  denied 
May  8,  1908,  and  the  mandate  was  amended  by  adding 
thereto  as  follows :  "the  costs  taxed  against  the  appellants  in 
this  court  to  be  paid  out  of  the  estate.'* 


Eastern  Wiscoksik  Railway  &  Light  Company  and  an* 
other,  Respondents,  vs.  Hackett,  Receiver,  Appellant 

February  2(h'May  8,  1908. 

Pleading:  Consolidated  action:  Municipal  corporations:  Street  rail- 
ways:  Regulations:  Ultra  vires:  Federal  question:  Franchises: 
Statutes:  Construction:  Ordinances:  Validity:  Power  of  dtft 
council:  Declaring  contracts  void:  Equity:  Quia  timet:  Judg- 
ment:  Construction:  Joint  use  oj  trades  by  street  railways:  Reo- 
ognition  of  existing  company's  rights. 

1.  When  suits  are  consolidated,  the  order  of  consolidation  should 
require  the  title  of  the  cause  and  the  pleadings  to  be  amended 
to  conform  thereto.  The  practice  of  retaining  all  the  original 
and  amended  pleadings  in  each  action  and  presenting  them 
as  the  pleadings  in  the  consolidated  action  is  not  approved. 
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2.  A  city  was  empowered  by  its  charter  to  regalate  the  use  of  its 

streets,  the  operati<Hi  of  street  railways,  and  the  laying  of  tracks 
for  the  same;  a  street  railway  franchise,  granted  by  such  city, 
declared  that  all  switches  and  turnouts  should  be  laid  under 
the  direction  of  the  board  of  public  works;  sec  1862,  Stats. 
(1898),  provides  that  street  railways  shall  be  subject  to  such 
regulations  as  the  municipal  authorities  may  by  ordinance  pre- 
scribe. Held  that,  in  view  of  the  provisions  of  the  charter,  the 
franchise,  and  the  statute,  resolutions  of  the  city  prohibiting 
the  construction  by  a  street  railway  company  of  switches  or 
connecting  tracks  on  a  city  bridge  or  its  approaches  were  not 
ultra  vires. 

3.  A  determination  as  to  the  validity  of  such  resolutions  does  not 

involve  a  federal  question. 

4.  A  dty  ordinance  granting  an  interurban  railway  the  right  to 

construct  its  tracks  and  operate  in  the  streets  and  prohibiting 
the  doing  by  it  of  a  street  railway  business,  merely  authorizes 
the  corporation  to  use  the  streets  with  the  consent  of  the  city 
as  against  the  public,  but  not  as  against  private  owners,  and 
is  not  enacted  under  sec.  1862,  Stats.  (1898). 

5.  A  city  ordinance  granting  to  an  interurban  railway  company  a 

right  to  occupy  certain  streets  contained  a  proviso  in  favor  of 
an  existing  urban  railway  company  that  no  more  than  two 
tracks,  including  those  theretofore  laid  or  existing,  or  which 
any  other  railway  company  had  a  right  to  lay  under  existing 
franchise  or  franchises,  should  be  laid  along  said  streets,  but  in 
lieu  of  the  laying  of  such  tracks  where  a  single  or  double 
track  had  been  theretofore  laid  or  should  thereafter  be  law- 
fully laid  by  another  company  on  any  part  of  said  street,  the 
interurban  company  was  authorized  to  use  the  existing  tracks 
of  any  other  company  by  purchase,  lease,  or  other  contract  ar- 
rangement with  such  company.  Held,  that  the  interurban 
company  did  not  thereby  acquire  the  right  to  lay  tracks  where 
two  tracks  already  existed  or  might  lawfully  be  laid  by  any 
other  company  under  existing  franchises,  and  that  a  turnout 
or  passing  track  then  existing  was  a  track  within  such  proviso. 

€.  Whether  in  any  given  case,  where  the  facts  are  undisputed,  a 
city  council,  acting  under  sec.  1862,  Stats.  (1898),  has  exceeded 
its  power  by  the  enactment  of  an  unreasonable  ordinance,  Is  a 
Judicial  question,  to  be  considered  substantially  the  same  as 
that  of  whether  the  legislature  has  exceeded  Its  constitutional 
authority,  reasonable  doubts  being  resolved  in  favor  of  mu- 
nicipal power. 

7.  Municipal  ordinances  must  be  impartial,  fair,  general,  reason- 
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able,  and  lawful.     They  must  not  be  oppressive  or  unrea^ii- 
ably  prejudicial  to  private  rights  and  interests. 

8.  An  urban  railway  company  was  authorized  by  ordinance  to  main- 

tain a  single  or  double  track  along  a  certain  street,  including 
the  crossing  of  a  bridge,  and  with  the  consent  of  the  city  main- 
Italned  across  such  bridge  a  turnout  or  passing  track  connecting 
with  its  single  main  track  on  the  approaches  to  the  bridge. 
An  interurban  railway  company  was  also  authorized  to  occupy 
the  same  street  and  was  empowered  to  acquire  by  condemna- 
tion or  contract  the  use  of  the  tracks  of  the  urban  company. 
By  contract  the  urban  company  had  agreed  to  transport  the 
cars  of  the  other  company  along  its  tracks.  The  city  began 
the  construction  of  a  new  bridge,  and  entered  into  a  contract 
with  the  urban  company  to  share  the  expense  of  laying  its 
tracks  on  the  new  bridge.  This  contract  had  been  executed  to 
the  extent  of  furnishing  and  fastening  rails  and  locating  the 
tracks.  By  a  decision  of  this  court  it  was  held  that  the  urban 
company  had  no  right  to  maintain  a  double-track  railway. 
Thereupon  the  city  by  resolution  forbade  any  switch  or  con- 
necting track  on  the  new  bridge  and  revoked  any  consent  pre- 
viously given  in  any  wise  conflicting  with  such  resolution. 
The  effect  of  the  resolution  was  that  the  urban  company  was 
prevented  from  restoring  the  connections  existing  prior  to  the 
construction  of  the  new  bridge  and  which  were  temporarily 
displaced  in  consequence  of  the  construction.  Held,  that  the 
resolution  was  unreasonable  and  void,  as  it  abrogated  the  con- 
tract previously  made  by  the  city  respecting  the  laying  of  the 
tracks  on  the  new  bridge,  confiscated  whatever  property  had 
been  contributed  in  pursuance  of  such  contract,  and  deprived 
the  urban  company  of  its  rights  under  the  contract  with  the 
interurban  company  and  of  its  right  to  compensation  in  any 
condemnation  proceedings  instituted  by  the  interurban  com- 
pany to  acquire  a  right  to  cross  the  bridge. 

9.  The  question  whether  such  resolution  was  reasonable  or  not  was 

a  proper  one  for  this  court,  notwithstanding  that  the  city  coun- 
cil decided  and  the  lower  court  found  that  any  switch  or  turn- 
out upon  the  bridge  with  its  diagonals  or  cross-over  tracks  on 
the  approaches  thereto  was  undesirable,  a  hindrance  to  other 
modes  of  travel  in  the  street  and  over  the  bridge,  and  unsafe 
and  dangerous  to  those  using  the  same  with  teams  or  vehicles. 
Such  findings  still  left  open  the  question  whether  or  not  a  rea- 
sonable exercise  of  the  power  of  regulation  should  not  have 
provided  for  diagonals  or  cro8SK)ver  tracks  located  farther 
from  the  approaches  instead  of  prohibiting  them  altogether. 
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10.  A  city  council  has  no  power  to  declare  contracts  void  as  a^nst 

public  policy.  It  is  therefore  no  answer  to  the  claim  that  the 
effect  of  a  resolution  of  such  a  council  was  to  deprive  an  urban 
railway  company  of  its  rights  under  a  contract  with  an  inter- 
nrban  railway  company  to  say  that  such  contract  was  invalid. 

11.  An  unjust,  oppressive,  or  partial  exercise  by  a  city  of  its  con- 

ceded powers  of  regulation  of  street  railways  is  not  Justified 
merely  upon  the  plea  that  the  city  had  determined  that  the 
time  had  arrived  when  the  public  interests  demanded  such  ac- 
tion. Such  determination  Is  not  conclusive,  because  It  goes  to 
the  reasonableness  of  the  regulation  in  question. 

12.  Although  property  is  devoted  to  a  public  use  and  subject  to  pub- 

lic regulation  it  Is  not  thereby  caput  lupinum;  and  its  owner 
may  insist  upon  his  own  price  therefor,  except  as  against  the 
I)ower  of  eminent  domain,  and  upon  all  the  advantages  of  lo- 
cation and  of  existing  contracts,  so  long  as  he  does  not  run 
counter  to  reasonable  and  lawful  regulations  concerning  the 
use  of  such  property. 

13.  Where  an  urban  railway  company  had  a  right  as  against  an  in* 

terurban  railway  company  to  exact  such  compensation  as  it 
could  obtain  from  the  latter  for  the  use  of  its  tracks  across  a 
bridge,  and  the  latter  had. a  right  to  resort  to  condemnation 
proceedings  to  acquire  such  use,  a  resolution  of  the  city  pro- 
hibiting the  maintenance  of  a  passing  track  or  turnout  was 
unreasonable,  under  the  circumstances  shown,  irrespective  of 
whether  or  not  such  prohibition  was  to  aid  the  interurban 
company  at  the  expense  of  the  urban  company,  and  to  earn  for 
the  city  certain  stipulated  payments  from  the  interurban  com- 
pany. 

14.  An  urban  railway  company  maintained  a  passing  track  on  a 

bridge  in  a  city  street  and  resisted  an  attempt  of  an  interurban 
railway  company  to  construct  a  track  over  this  same  bridge. 
The  latter  company  sought  to  enjoin  the  former  from  interfer- 
ing with  such  construction.  The  city  denied  the  right  of  the 
urban  company  to  maintain  its  tracks  on  the  bridge  and  had 
forbidden  such  maintenance.  This  court  found  that  the  action 
of  the  city  was  unreasonable  and  declared  the  urban  company's 
ownership  of  the  passing  track.  There  was  no  proof  that  the 
urban  company,  otherwise  than  by  merely  making  claims,  in- 
terfered or  attempted  to  interfere  with  the  interurban  com- 
pany in  the  laying  of  its  tracks  into  other  portions  of  the  street. 
Held  that,  as  the  bill  was  in  no  sense  quia  timett  there  was  a 
failure  of  indispensable  proof. 

15.  In  a  suit  between  a  street  railway  company,  an  Interurban  rail- 


468         SUPEEME  COUKT  OF  WISCONSIN.     [Mat 

Eastern  Wisconsin  R.  <&  L.  Co.  v.  Hackett^  135  Wia.  464. 

way  company,  and  a  city  involying  the  rights  of  such  com- 
panies in  the  streets  and  the  power  of  the  city  to  regulate  th^n, 
this  court  decreed,  among  other  things,  that  the  st<Uus  quo 
should  be  preserved.  Held,  that  status  quo  meant  the  condi- 
tions existing  at  the  time  of  the  commencement  of  the  action, 
modified  or  altered  only  by  adjudications  or  proceedings  therein. 
16.  An  ordinance  granting  a  franchise  to  an  intemrban  railway 
company,  which  provided  that  such  company  was  authorized 
to  carry  its  cars  over  the  tracks  of  any  other  company  operat- 
ing in  the  city  "by  purchase,  lease,  or  other  contract  arrange- 
ment with  such  company,"  was  amended  by  striking  out  "by 
purchase,  lease,  or  other  contract  arrangement  with  such  com- 
pany," and  substituting  therefor  "subject  to  the  existing  rights 
of  such  other  company."  At  the  time  of  the  original  ordi- 
nance and  the  amendment  there  existed  a  traffic  arrangement 
between  the  two  companies  whereby  the  cars  of  the  interurban 
company  were  being  carried  over  the  tracks  of  the  urban  com- 
pany. Held,  that  the  amendment  did  not  materially  change 
the  legal  effect  of  the  ordinance  as  a  recognition  by  the  city 
and  the  interurban  company  that  other  tracks  had  theretofore 
been  laid  by  the  urban  company  and  that  the  Interurban  com- 
pany took,  and  that  the  city  gave,  the  franchise  subject  to  and 
with  notice  of  the  rights  of  the  'urban  company. 
Bashfobd,  J.,  dissents. 


Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Chas.  M.  Webb,  Judge.    Reversed. 

A  suit  by  the  Eastern  Wisconsin  Railway  &  Light  Com- 
jHiny  against  the  city  of  Oshhosh  and  the  Winnebago  Trac- 
tion Company  to  enjoin  the  latter  from  laying  a  second  track 
on  Main  street  in  the  city  of  Oshhosh  and  from  interfering 
with  the  Eastci'n  Wisconsin  Railway  &  Light  Comparvy  in 
the  laying  of  its  tracks  in  said  street,  in  which  there  were 
answer,  cross-complaint,  and  counterclaim,  and  a  suit  by 
the  city  of  Oshhosh  against  the  Eastern  Wisconsin  Railway 
(£•  Light  Company  and  the  Winnebago  Traction  Company  to 
restrain  the  latter  from  violating  certain  ordinances  of  the 
city  in  the  manner  of  constructing  the  east  track  across  the 
Main-street  bridge,  in  which  there  were  answers,  counter- 
claim, and  cross-complaint,  were  consolidatjcd  into  one  action, 
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but  without  requiring  new  or  amended  pleadings  to  be  filed. 
There  was  a  suit  tried  before  United  States  District  Judge 
QuABLES  involving  some  of  these  same  questions,  which  suit 
is  brought  to  our  attention  in  the  briefs  and  oral  argument. 
The  judgment  appealed  from  decreed:  (1)  That  the  Win- 
nebago Traction  Company  is  entitled  to  no  relief.  (2)  That 
the  Eastern  Wisconsin  Railway  &  Light  Company  has  a 
right  to  lay  a  single  track  in  South  Main  street  from  Xinth 
street  to  the  Main-street  bridge  over  and  upon  Main-stroet 
bridge  to  IN^orth  l^fain  street,  and  upon  North  Main  street 
as  far  north  as  a  point  135  feet  north  of  the  north  line  of 
Otter  street,  together  with  all  necessary  poles,  wires,  cables, 
and  overhead  work  and  other  necessary  appliances,  and  to 
maintain  and  operate  the  same  in  its  business  in  accordance 
with  the  franchises,  rights,  and  privileges  granted  to  it  by 
the  city  of  Oshhosh.  (3)  Enjoins  the  Winnebago  Traction 
Company,  its  ofiicers,  etc.,  from  in  any  manner  interfering 
with  the  Eastern  Wisco7}sin  Railway  &  Light  Company  in 
doing  the  things  aforesaid.  (4)  Adjudges  and  decrees  that 
each  and  every  act  of  the  city  of  Oshlcosh  set  forth  in  the 
pleadings,  or  shown  to  have  been  done  or  performed,  was 
lawfully  done  by  said  city.  .  .  .  That  its  action  in  causing 
the  removal  of  the  tracks  of  the  Winnebago  Traction  Com- 
pany from  the  center  of  the  street  to  the  west  was  and  is  rea- 
sonable, proper,  and  lawful,  etc.  (5)  Enjoins  the  Winne- 
bago Traction  Company,  its  officers,  etc.,  from  interfering 
with  the  city  of  OsliJcosh  in  the  exercise  of  its  power  so  de- 
clared, etc,  and  from  attempting  to  remove  its  track  in 
Iforth  Main  street  or  in  South  Main  street  from  the  present 
location  thereof  to  the  center  of  the  street,  and  from  attempt- 
ing to  build  or  operate  any  switch  or  turnout  on  !Main-street 
bridge  or  any  cross-over  or  diagonal  track  or  crossing  upon 
said  bridge  or  the  approaches  thereof,  and  from  constructing 
any  other  or  further  tracks  in  said  streets  without  the  fur- 
ther permission  and  consent  of  the  city. 
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After  the  entry  of  the  judgment  JB.  H.  Hackett,  receiver 
of  the  AVinnebago  Traction  Company,  was  substituted  as  de- 
fendant in  the  place  of  that  company;  and  the  appeal  ivas 
taken  by  said  receiver. 

For  the  appellant  there  were  briefs  by  Weed  &  HoUister, 
attorneys,  and  Chhrles  Barber,  of  counsel,  and  oral  argu- 
ment by  n.  I.  Weed  and  Mr.  Barber. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  That  the  ordinances  granting  the  fran- 
chises constituted  contracts:  State  ex  rel.  Atfy  Oen.  v.  Mad- 
ison St,  R.  Co.  72  Wis.  612,  40  K  W.  487 ;  Wright  v.  Mil^ 
tvaukee  E.  R.  &  L.  Co.  95  Wis.  29,  69  K  W.  791 ;  Ashlcmd 
SL  R.  Co.  V.  Ashland,  78  Wis.  271,  47  IST.  W.  619 ;  Stedman 
r.  Berlin,  97  Wis.  505,  73  K  W.  57 ;  City  R.  Co.  v.  CUizens* 
St.  R.  Co.  1C6  U.  S.  557,  17  Sup.  Ct  653;  Vicksbwrg  W. 
W.  Co.  V.  Yichsburg,  185  U.  S.  65,  22  Sup.  Ct  585;  New 
Orleans  W.  W.  Co.  v.  Rivers,  115  U.  S.  674,  6  Sup.  Ct  273; 
New  Orleans  0.  L.  Co.  v.  La.  L.  Co.  115  U.  S.  650,  6  Sup. 
Ct  252 ;  Afiica  v.  Knoxville,  70  Fed.  729 ;  Detroit  C.  St.  R. 
Co.  V.  Detroit,  64  Fed.  628;  State  ex  rel.  Att'y  Gen.  v. 
Janesmlle  W.  Co.  92  Wis.  496,  66  K  W.  512 ;  AUen  v. 
Clausen,  114  Wis.  244,  90  [ST.  W.  181 ;  State  ex  rel.  Att'y 
Oen.  V.  Portage  City  W.  Co.  107  Wis.  441,  83  N.  W.  697 ; 
State  V.  Milwaukee  0.  L.  Co.  29  Wis.  454 ;  State  ex  rel.  Rose 
V.  Superior  Court,  105  Wis.  651,  81  K  W.  1046 ;  New  Or- 
leans, S.  F.  &  L.  R.  Co.  V.  Delamore,  114  U.  S.  501,  5  Sup 
Ct.  1009.  That  the  franchises  were  assignable:  Comhes  r. 
Keyes,  89  Wis.  297,  62  K  W.  89 ;  Underwood  L.  Co.  v. 
Pelican  B.  Co.  76  Wis.  76,  45  K  W.  18;  Willamette  Mfg. 
Co.  V.  Bank  ofB.  C.  119  U.  S.  191,  7  Sup.  Ct  187;  Stde  ex 
rel.  Badger  I.  Co.  v.  Anderson,  97  Wis.  114,  72  K  W.  386 ; 
Ohio  Cent.  R.  Co.  v.  Cent.  T.  Co.  133  U.  S.  83,  10  Sup.  Ct 
235 ;  Badger  T.  Co.  v.  Wolf  River  T.  Co.  120  Wis.  169,  97 
"N".  W.  907.  "That  the  holders  of  the  senior  franchise  may  ob- 
ject to  the  granting  of  the  junior  franchise :  Omaha  H.  B.  Co* 
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V.  Cable  T.  Co.  30  Fed.  324;  8.  C.  32  Fed.  727.  That  the 
rule  forhidding  impairment  of  obligation  of  contracts  is  to 
be  enforced  strictly  against  the  state :  Walla  Walla  v.  Walla 
Walla  W.  Co.  172  TJ.  S.  1,  19  Sup.  Ct  77;  Mwrray  v. 
Chaarleston,  96  U.  S.  432 ;  III.  Cent.  B.  Co.  v.  Adams,  180  U. 
S.  28,  21  Sup.  Ct.  251 ;  Greenwood  v.  Freight  Co.  105  TJ.  S. 
13 ;  New  Orleans  G.  L.  Co.  v.  La.  L.  Co.  115  TJ.  S.  650 ; 
St.  Tammany  W.  W.  Co.  v.  New  Orleans  W.  W.  Co.  120 
TJ.  S.  64,  7  Sup.  Ct  405 ;  San  Diego  L.  4&  T.  Co.  v.  National 
City,  174  U.  S.  739,  19  Sup.  Ct  804 ;  Bienville  W.  S.  Co. 
V.  Mobile,  175  TJ.  S.  109,  20  Sup.  Ct  40;  Los  Angeles  v. 
Los  Angeles  C.  W.  Co.  177  TJ.  S.  558,  20  Sup.  Ct  736;  Con- 
solidated W.  Co.  V.  San  Diego,  93  Fed.  849 ;  Citizens'  St.  B. 
Co.  V.  Memphis,  53  Fed.  715 ;  Defiance  W.  Co.  v.  Defiunce^ 
90  Fed.  753;  Mich.  Tel  Co.  v.  Charlotte,  93  Fed.  11\  Ruber 
V.  Martin,  127  Wis.  412,  105  IST.  W.  1031,  1135.  That  the 
granting  of  the  interurban  franchise  imposed  an  additional 
burden  on  the  street  for  which  the  abutting  owner  wds  en- 
titled to  compensation :  Chicago  &y  N.  W.  B.  Co.  v.  Milwaur 
kee,  B.  &  K.  E.  B.  Co.  95  Wis.  561,  70  N".  W.  678 ;  Zehren 
V.  Milwaukee  E.  B.  &  L.  Co.  99  Wis.  83,  74  K  W.  538  ; 
Younkin  v.  Milwaukee  L.,  H.  &  T.  Co.  112  Wis.  15,  87  K 
W.  861 ;  Lange  v.  La  C.  &  E.  B.  Co,  118  Wis.  558,  95  K 
W.  952.  That  the  exercise  of  police  powers  must  be  subject 
to  constitutional  rights:  State  ex  rel.  Adams  v.  Burdge,  95- 
Wis.  390,  70  K  W.  347 ;  State  ex  rel  Zillmer  v.  Kreutzherg. 
114  Wis.  530,  90  K  W.  1098;  State  ex  rel  Jones  v.  Froehr 
lich.  115  Wis.  32,  91  K  W.  115;  State  ex  rel  Milwaukee 
Med.  Coll.  V.  Chittenden,  127  Wis.  468,  107  IST.  W.  500; 
Union  Pac.  B.  Co.  v.  C,  B.  I.  &  P.  B.  Co.  163  TJ.  S.  564, 
16  Sup.  Ct  1173 ;  Chicago,  B.  I.  £,  P.  B.  Co.  v.  Union  Pac. 
B.  Co.  47  Fed.  15 ;  Chicago,  B.  I.  &  P.  B.  Co.  v.  D.  &  B.  G. 
B.  Co.  143  U.  S.  596,  12  Sup.  Ct.  479 ;  Joy  v.  St.  Louis,  138 
T7.  S.  1, 11  Sup.  Ct.  243 ;  Chicago,  B.  L  &  P.  B.  Co.  v.  D.  &- 
B.  G.  B.  Co.  46  Fed.  145. 
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For  the  respondent  Eastern  Wisconsm  Ba/Uway  &  Light 
Company  there  was  a  brief  by  Bouch  &  Hilton  and  John  F. 
Kluvnn,  attorneys,  and  A.  E,  Thompson,  of  counsel^  and 
oral  argument  by  Mr.  Thompson  and  Mr.  Kluwin. 

W.  C.  Cowling,  attorney,  and  Edward  M.  Hyzer,  of  eoim- 
sel,  for  the  respondent  city  of  OshJcosh. 

Among  other  references  upon  the  part  of  the  respondents 
were  the  following:  N.  Y.  £  N.  E.  B.  Co.  v.  Bristol,  151  U. 
S.  556, 14  Sup.  Ct  437 ;  Jackson  Co.  H.  B.  Co.  v.  Interstate 
B.  T.  B.  Co.  24  Fed.  306,  309 ;  Cleveland  El.  B.  Co.  v. 
Cleveland,  137  Fed.  Ill ;  Henderson  v.  Cent.  Pass.  B.  Co. 
21  Fed.  358;  Pearsall  v.  O.  N.  B.  Co.  161  U.  S.  646,  16 
Sup.  Ct.  705 ;  John  Pritzlaff  H.  Co.  v.  Berghoefer,  103  Wis. 
359,  79  K  W.  564;  Laycoch  v.  Parker,  103  Wis.  161,  79  K 
W.  327 ;  Marshfield  v.  Wis.  Tel  Co.  102  Wis.  604,  78  K*.  W. 
735 ;  Chicago,  M.  &  St.  P.  B.  Co.  v,  Milwaukee,  97  Wis. 
418,  72  K  W.  1118;  Wahash  B.  Co.  v.  Defiance,  167  U.  S. 
«8,  17  Sup.  Ct  748;  W.  U.  Tel.  Co.  v.  New  York,  38  Fed. 
552 ;  Wis.,  M.  &  P.  B.  Co.  v.  Jacohson,  179  U.  S.  287,  21 
Sup.  Ct.  115 ;  State  ex  rel.  Cream  City  B.  Co.  v.  Hilbert,  72 
Wis.  184,  39  K  W.  326;  Milwaukee-Northern  B.  Co.  v. 
Milwaukee  L.,  H.  &  T.  Co.  132  Wis.  342,  112  K  W.  672; 
Thomas  v.  Bailroad  Co.  101  U.  S.  71 ;  Oibhs  v.  Con.  O.  Co. 
130  U.  S.  396,  9  Sup.  Ct  553 ;  Central  T.  Co.  v.  Pullmans 
P.  C.  Co.  139  U.  S.  24,  11  Sup.  Ct  478;  Pa.  B.  Co.  v.  St. 
L.,  A.  &  T.  H.  B.  Co.  118  U.  S.  290,  6  Sup.  Ct  1094;  Den- 
ver &  N.  0.  B.  Co.  V.  A.,  T.  &  S.  F.  B.  Co.  15  Fed.  650. 

The  following  opinion  was  filed  March  10,  1908 : 

TiMTJN,  J.  The  pleadings  are  unnecessarily  voluminous, 
covering  835  printed  pages.  Proper  practice  requires  that 
when  suits  are  consolidated  the  order  of  oonsolidation  should 
require  the  title  of  the  cause  and  the  pleadings  to  be  amended 
to  conform  to  the  order  of  consolidation.  The  practice  here 
pi^rsued  of  retaining  all  the  original  and  amended  pleadings 
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in  each  action  and  presenting  them  to  the  court  as  the  plead- 
ings in  the  consolidated  action  cannot  be  approved.  The 
argument  took  a  very  wide  range,  involving  the  claims  on  the 
part  of  the  appellant:  (1)  that  the  city  had  no  jurisdiction 
or  authority  to  pass  the  resolutions  complained  of,  because 
such  resolutions  impaired  the  obligations  of  existing  con- 
tracts; (2)  that  the  acts  of  the  city  were  in  bad  faith,  osten- 
sibly for  the  public  welfare  but  really  in  the  interest  of  the 
Eastern  Wisconsin  Railway  &  Light  Company  in  order  to 
get  $35,000  agreed  to  be  paid  to  the  city  by  that  company  for 
its  franchise  or  permit  to  use  the  streets ;  (3)  that  the  reso- 
lutions as  regulations  were  unreasonable  under  the  circum- 
stances and  hence  invalid.  These  claims  are  denied  by  the 
respondents  with  great  learning  and  ability  of  argument. 
It  is  pointed  out  by  respondents  that  sec.  13  of  the  fran- 
chise ordinance  of  the  appellant  expressly  reserved  to  the 
common  council  of  the  city  of  Oshkosh  the  right  at  all  times 
to  control  the  improvement  and  repair  of  its  streets  and  every 
part  thereof  to  the  same  extent  as  if  no  grant  of  the  right  to 
use  the  same  had  been  given.  This  ordinance  further  de- 
clared that  all  switches  and  turnouts  should  be  laid  under  the 
direction  of  the  board  of  public  works  of  the  city,  and  the 
city  charter  vests  in  the  city  the  authority  to  establish  and 
alter  the  grade  of  streets  and  to  r^ulate  the  manner  of  using 
the  streets  and  pavements  in  the  city,  and  to  regulate  the  run- 
ning of  street  railway  cars,  laying  down  tracks  for  the  same, 
the  transportation  of  passengers  thereon,  and  the  kind  of 
rails  to  be  used.  We  are  also  referred  to  sec.  1862,  Stats. 
(1898),  which  declares  that  a  street  railway  shall  be  subject 
to  such  reasonable  rules  and  regulations  as  the  proper  munic- 
ipal authorities  may  by  ordinance,  from  time  to  time,  pre- 
scribe. Considering  the  foregoing  provisions  of  the  charter, 
statute,  and  ordinance,  and  the  cases  of  Marshfield  v.  Wis. 
Tel  Co.  102  Wis.  604,  78  :Nr.  W.  735 ;  Chicago,  M.  £  St.  P. 
R.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W.  1118;  State 


474        SUPEEME  COUET  OF  WISCONSIX.     [IMat 

Eastern  Wisconsin  B.  <&  L.  Co.  v.  HackeU,  135  Wis.  464. 

ex  rel  Wis.  Tel.  Co.  v.  Janesville  St.  B.  Co.  87  Wis.  72,  57 
N.  W.  970 ;  and  Baltimore  v.  Baltimore  T.  &  G.  Co.  166  U. 
S.  673,  17  Sup.  Ct  696,  we  are  convinced  that  the  acts  and 
resolutions  in  question  of  the  city  of  Oshkosh  were  not  «Z- 
tra  vires;  that  is  to  say,  not  beyond  the  power  of  the  city 
reasonably  exercised.  We  agree  with  Judge  Quables  that 
there  is  no  federal  question  involved. 

The  respondents  further  contend  that  this  is  a  controversy 
wholly  between  the  city  of  Oshkosh  and  the  Winnebago  Trac- 
tion Company,  and  that  the  Eastern  ^Visconsin  Bailway  & 
Light  Company  is  only  incidentally  a  party  thereunto,  and 
that  the  controversy  must  be  determined  as  if  the  city  of 
Oshkosh  and  the  Winnebago  Traction  Company  were  the 
sole  contending  parties,  and,  further,  that  the  city's  acts  and 
resolutions  in  question  were  not  only  within  its  power,  but 
were  a  reasonable  exercise  of  its  police  power  of  regulation, 
solely  for  the  public  interest  and  in  good  faith,  and  the  con- 
clusion of  the  trial  court  sustains  them  in  this  latter  claim. 
We  have  given  these  claims  and. all  other  claims  made  by 
either  party  careful  attention,  and  we  are  convinced  that, 
notwithstanding  the  extraordinary  volume  of  printing  pre- 
sented, the  relevant  and  controlling  facts  in  this  litigation 
are  few,  simple,  and  practically  uncontroverted. 

Where  there  is  no  substantial'  dispute  upon  the  facts  the 
question  before  this  court  is  whether  upon  such  undisputed 
facts  the  judgment  of  the  court  below  was  right.  Oetty  v. 
Schantz,  101  Wis.  229,  77  X.  W.  191.  Besides,  the  appel- 
lant excepted  to  the  sixth  conclusion  of  law,  'Tjecause  on  the 
undisputed  evidence  herein  the  acts  of  the  city  of  Oshkosh 
in  attempting  to  deprive  the  defendant,  the  Winnebago  Trao- 
tion  Company,  of  its  rights  and  property  in  and  to  said 
bridge,  were  unreasonable,  capricious,  partial,  were  not  in 
the  interest  of  the  public,  but  were  and  intended  to  be  for 
the  sole  benefit  of  the  Eastern  Wisconsin  Bailway  &  Light 
Company.^'     The  latter  is  an  interurban  railway  company. 
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The  ordinance  under  which  it  claims  its  right  in  the  case  at 
bar  prohibits  the  doing  of  a  street  railway  business  by  it. 
Sec.  1862,  Stats.  (1898),  relates  to  street  railways.  An  or- 
dinance granting  an  interurban  railway  the  right  to  construct 
its  track  and  operate  in  public  streets  is  quite  a  diflFerent 
thing  from  an  ordinance  under  sec.  1862,  Stats.  (1898), 
suprcL  With  reference  to  an  interurban  railway  the  ordi- 
nance of  the  common  council  merely  authorizes  the  corpora- 
tion to  use  the  streets  with  the  consent  of  the  city  as  against 
the  rights  of  the  public,  but  not  as  against  private  owners, 
leaving  such  private  owners  in  full  possession  of  their  rights 
to  stop  the  construction,  insist  on  compensation,  or  give  their 
consent,  as  they  choose.  Lange  v.  La  C.  <&  E.  R.  Co.  118 
Wis.  558,  95  X.  W.  952. 

Let  us  briefly  examine  the  situation  as  it  existed  when  the 
city  took  the  first  action  complained  of  on  the  28th  day  of 
Xovember,  1905.  At  that  time  the  Winnebago  Traction 
Company  had  succeeded  to  the  rights  of  the  Citizens'  Trac- 
tion Company  under  the  franchise  of  the  latter,  which  had 
succeeded  to  the  property  of  the  Oshkosh  Street  Railway 
Company  by  purchase.  Instead  of  taking  an  assignment  of 
the  franchise  rights  of  the  Oshkosh  Street  Railway  Com- 
pany, the  Citizens'  Traction  Company,  after  its  purchase, 
applied  to  the  common  council  for  a  grant  of  the  use  of  cer- 
tain streets,  including  Main  street,  South  Main  street,  and 
Main-street  bridge.  The  Oshkosh  Street  Railway  had  then, 
and  for  a  long  time  prior  thereunto,  its  tracks  and  turnouts 
upon  this  street  and  upon  this  bridge.  This  grant  to  the 
Citizens'  Traction  Company  was  given  by  ordinance  of 
November  4,  1897,  and  specifically  authorized  necessary 
switches  and  turnouts  to  be  laid  under  the  direction  of  the 
board  of  public  works.  Existing  conditions  and  existing  re- 
lations cannot  be  ignored  in  its  interpretation.  It  also  spe- 
cifically authorized  a  single  or  double  track  along  Main 
street,  including  the  crossing  of  !Main-street  bridge.     With 
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the  consent  and  under  the  permission  of  the  city  authorities 

the  Winnebago  Traction  Company  and  its  predecessor,  the 

Citizens^  Traction  Company,  maintained  over  and  across  this 

bridge  a  double  track,  in  form  a  turnout  or  passing  track, 

connected  with  their  single  main  track  north  and  south  of 

the  bridge  upon  or  near  the  approaches  to  the  bridge.     These 

tracks  upon  and  across  the  bridge  were  the  property  of  the 

Winnebago  Traction  Company  and  were  lawfully  in  place 

or  lawfully  entitled  to  be  in  place. 

At  the  time  in  question  the  ordinance  of  June  30,  1897, 

under  which  the  Winnebago  Traction  Company  held  this 

property,  contained  the  following: 

"Sec.  10.  The  city  of  Oshhosh,  under  the  proper  exercise 
of  its  police  power,  shall  have  the  right  to  regulate  the  oper- 
ation of  said  railway  as  the  good  order  of  said  city  and  the 
saf etv  and  comfort  of  the  citizens  demand ;  the  said  citv  shall 
also  protect  .  .  .  the  Citizens'  Traction  Company  in  the  en- 
joyment of  the  rights  hereby  granted  against  all  invasion 
or  interruption  by  the  passage  of  proper  ordinances  for  that 
purpose." 

At  the  time  in  question  the  Winnebago  Traction  Company 
had  a  traiRc  agreement  with  the  predecessor  in  interest  of 
the  Eastern  Wisconsin  Railway  &  Light  Comptmy  to  which 
the  latter  succeeded  whereby  the  Winnebago  Traction  Com- 
pany, for  a  valuable  consideration  to  be  paid  by  the  Eastern 
Wisconsin  Railway  &  Light  Compayiy,  had  agreed  to  trans- 
port the  cars  of  the  latter  along  the  tracks  of  the  former  over 
the  bridge  in  question,  and  this  agreement  was  to  continue 
in  force  during  the  whole  period  of  the  franchise  of  the  Win- 
nebago Traction  Company.  At  the  time  in  question  the 
authority  which  the  Eastern  Wisconsin  Railway  &  Light 
Company  had  by  ordinance  of  the  city  of  OshJcosh  permit- 
ting it  to  run  on  Main  street  in  said  city  required  that  cor- 
poration to  pay  $35,000  in  annual  instalments  of  $1,000 
each,  and  was  subject  to  this  proviso  in  favor  of  the  Winne- 
bago Traction  Company,  namely: 
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"Provided,  however,  that  no  more  than  two  tracks,  includ- 
ing those  heretofore  laid  or  existing,  or  which  any  other  rail- 
way company  has  a  right  to  lay  under  existing  franchise  or 
franchises,  shall  be  laid  along  said  streets,  but  in  lieu  of  the 
laying  of  such  tracks  where  a  single  or  double  track  has  been 
heretofore  laid  or  shall  hereafter  be  lawfully  laid  by  another 
company  on  any  part  of  said  street,  the  said  Eastern  Wiscon- 
sin  Railway  &  Light  Company  is  hereby  authorized  to  carry 
and  operate  its  interurban  cars  over  and  along  such  tracks  of 
any  other  company  by  purchase,  lease,  or  other  contract  ar- 
rangement with  such  company  or  any  other  company  now 
owning  or  using  an  existing  track  or  tracks  along  any  of  said 
streets." 

At  the  time  in  question,  in  consequence  of  the  city  of  Osh- 
kosh  having  about  December,  1904,  begun  the  construction 
of  a  new  bridge  on  Main  street  across  Fox  river,  and  mani- 
festly in  recognition  of  the  existing  rights  of  the  Winnebago 
Traction  Company  on  said  bridge,  there  was  in  existence  a 
contract  in  writing  between  the  city  of  Oshkosh  and  the  Win- 
nebago Traction  Company,  duly  executed  under  the  seal  of 
said  city,  by  the  terms  of  which  the  city  agreed,  in  accord- 
ance with  plans  and  specifications  then  on  file  in  the  office 
of  the  city  clerk,  to  lay  and  fasten  upon  said  new  bridge  the 
rails  of  the  Winnebago  Traction  Company,  and  the  Winne- 
bago Traction  Company  agreed  to  furnish  all  rails  for  the 
laying  of  its  double  track  across  said  bridge  and  to  pay  its 
proportionate  share  of  the  cost  of  the  bridge  planking  and 
labor  to  lay  the  said  planking,  and  laying  and  fastening  said 
rails  upon  said  bridge,  together  with  ten  per  cent,  additional 
as  a  just  and  reasonable  profit  to  the  city.  This  contract 
had  been  executed  at  least  to  the  extent  of  furnishing  and 
fastening  rails  and  locating  the  tracks.  At  the  time  in  ques- 
tion the  Eastern  Wisconsin  Railway  &  Light  Company  had 
by  ch.  266,  LawB  of  1905  (sec.  1863a,  Stats.:  Supp.  1906), 
the  power  and  authority,  when  reasonably  necessary,  to  take 
and  acquire  by  condemnation  or  otherwise  the  right  to  run  its 
cars  over  any  bridge  owned  by  any  city  of  the  second,  third, 
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and  fourth  classes  .  .  .  and  the  approaches  thereto  on  the 
rails  of  any  other  street  or  electric  railway  which  it  might 
meet,  join,  intersect,  or  cross.  At  the  time  in  question  there 
existed  a  decision  of  this  court,  announced  fourteen  days 
prior  to  the  adoption  of  the  first  resolution  in  question,  hold- 
ing that  the  Winnebago  Traction  Company  by  building  a 
single  track  with  turnouts  or  passing  tracks  had  elected  un- 
der its  franchise  ordinance  to  build  a  single-track  railway, 
and  had  no  right  to  convert  its  line  thereafter,  either  wholly 
or  partially,  into  a  double-track  roai  Eastern  Wis,  B.  d' 
L.  Co,  V.  ivinnebago  T.  Co.  126  Wis.  179,  105  X.  W.  571. 
At  the  time  in  question  the  Winnebago  Traction  Company 
was  claiming  more  than  it  was  entitled  to,  in  that  it  wa? 
claiming  the  right  to  double  track  all  of  Main  street  as  well 
as  the  right  to  maintain  its  turnout  or  passing  track  on  Main- 
street  bridge  under  the  ordinance  and  contracts  above  men- 
tioned. At  the  time  in  question  the  Winnebago  Traction 
Company  had  not  yet  restored  the  cross-over  or  connecting 
tracks  between  its  main  track  and  the  passing  track  on  the 
new  bridge.  At  the  time  in  question  the  Eastern  Wisconsin 
Railway  s&  Light  Company  had  a  single  track  constructed  in 
South  Main  street  up  as  far  as  tlie  approach  to  the  bridge  in 
question  and  parallel  with  the  track  of  the  Winnebago  Trac- 
tion Company,  and  was  claiming  the  right  to  run  over  the 
bridge,  and  disputes  existed  and  litigation  was  pending  be- 
tween the  two  corporations.  We  express  no  opinion  with 
reference  to  the  legality  or  propriety  of  the  agreement  to  pay 
the  city  $35,000  contained  in  the  ordinance  of  iN'ovenibcT 
10,  1903,  because  that  question  is  not  necessarily  before  the 
court. 

We  may  add  here  that  we  do  not  agree  with  the  construc- 
tion ffiven  bv  the  learned  circuit  court  in  its  twentv-fourth 
finding  of  fact  to  the  proviso  contained  in  sec  2  of  the  ordi- 
nance of  November  10,  1903,  under  which  the  Eastern  Wis- 
consin Railway  &  Light  Company  claims  its  right  to  occupy 
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the  streets.  It  is  there  tlionght  that  this  proviso  was  wholly 
in  consequence  of  the  claims  of  the  Winnebago  Traction 
Company,  and  that  it  granted  to  the  other  contending  com- 
pany the  right  to  lay  its  tracks,  provided  the  Traction  Com- 
pany had  not  the  prior  right  to  lay  two  tracks  in  said  street. 
The  proviso  does  not  read  that  way.  The  significant  words 
of  the  proviso  are : 

"In  lieu  of  the  laying  of  such  tracks,  wnere  a  single  or 
double  track  has  been  heretofore  laid  or  shall  hereafter  be 
lawfully  laid  by  another  company  on  any  part  of  said  street, 
the  said  Eastern  Wisconsin  Bailvay  &  Light  C(ntipany  is 
herebv  authorized  to  carrv  and  operate  its  intemrban  cars 
over  and  along  such  tracks  of  any  other  company," 

subject  to  the  existing  rights  of  such  other  company.  Tracks 
then  existing,  whether  single  or  double  tracks,  are  recognized 
as  lawfully  in  the  streets.  Tracks  thereafter  laid  must  be 
lawfully  laid.  A  turnout  or  passing  track  then  existing  is 
as  much  within  this  proviso  as  any  other  track,  because 
whether  we  consider  that  a  single-track  pr  a  double-track 
road  it  had  been  theretofore  laid. 

While  these  conditions  existed  the  common  council  of  the 
oity  of  Oshlcosh  on  IN^ovember  28,  1905,  with  a  superabun- 
dance of  preamble  and  protest  which  suggests  the  resolution 
of  the  play  queeij  in  Hamlet  or  the  sixth  rule  in  Twine  s 
Case,  resolved  that  no  diagonal  switch  or  connecting  track 
Tunning  at  an  angle  or  otherwise  be  permitted  to  be  laid  or 
placed  by  either  the  EaMcim  Wisconsin  Raihray  cP  Liqht 
Company  or  the  Winnebago  Traction  Company  upon  the  new 
Main-street  bridge  or  upon  the  approaches  thereto  until  plana 
and  specifications  therefor  were  adopted.  The  Eastern  ^YiS' 
consin  Bailway  &  Light  Company  was  then  making  no  claim 
to  lay  diagonal  or  connecting  tracks  on  or  near  the  bridge. 
The  effect  of  this  resolution  was  to  prevent  the  Winnebago 
Traction  Company  from  restoring  the  connections  connect- 
ing its  main  line  with  the  passing  track  on  the  bridge  north 
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or  south  of  the  bridge  subetantially  aa  such  oonnectioiis  ex- 
isted prior  to  the  construction  of  the  new  bridge  and  which 
were  displaced  temporarily  in  consequence  of  such  oonstrue- 
tion.     This  resolution  of  November  28,  1905,  purported  to 
revoke  any  permission  or  consent  whether  given  or  claimed 
to  have  been  given  by  ordinance,  resolution,  motion  adopted, 
or  agreement  with  either  of  said  railway  companies  which  in 
any  wise  conflicted  with  this  order.     This,  of  course,  was 
nominally  directed  against  both  companies,  but  really  aimed 
at  the  Winnebago  Traction  Company.     The  resolution  fur- 
ther directed  the  city  engineer  to  prepare  plans  and  specifica- 
tions for  the  location  of  tracks  in  Main  street,  and  until  said 
plans  and  specifications  were  made  and  filed  neither  the 
Eastern  Wisconsin  Railway  &  Light  Company  nor  the  Win- 
nebago Traction  Company  should  be  permitted  to  do  any 
work  in  Main  street  or  to  put  in  place  or  move  the  tracks  or 
any  of  them.     The  city  attorney  was  also  directed  to  compel 
the  location  of  the  tracks  in  accordance  with  the  said  plan  of 
the  city  engineer.     The  city  engineer  in  due  time  produced 
his  plan,  which  was  adopted  and  ratified  by  the  common 
council  and  filed  with  the  city  clerk,  whereupon  on  Decem- 
ber 19,  1905,  by  resolution  No.  4,872,  the  common  council, 
after  a  preamble  reciting  among  other  things  that  both  the 
Eastern  ^Yiscons^n  Railway  &  Light  Company  and  the  Win- 
nebago Traction  Company  claimed  the  right  to  construct 
double  tracks,  switches,  or  turnouts  upon  Main-street  bridge 
and  its  approaches,  and  that  suits  were  pending  and  others 
might  be  commenced  in  which  the  city  of  Oshkosh  is  or 
might  be  made  a  party,  and  other  recitals,  instructed  the  city 
attorney  to  appear  and  represent  the  city  in  all  litigation  and 
to  insist  that  all  street  railway  tracks  be  constructed  in  said 
streets  according  to  the  resolution  of  the  common  council  of 
November  28,  1905,  and  according  to  the  plans  and  specifica- 
tions prepared  thereunder  by  the  city  engineer.    This  resolu- 
tion contained  some  argumentative  matter,  and  also  deter- 
mined  that  no  switch  or  turnout  should  be  constructed  by 
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either  the  Winnebago  Traction  Company  or  the  Eastern  Wis- 
consin Railway  &  Light  Conypany  upon  Main-street  bridgei 
because  the  same  would  be  a  continuing  menace  to  public 
safety  and  oonvenience  and  dangerous  to  the  people  lawfully 
traveling  upon  said  street  with  teams  and  vehicles.  The  res- 
ohition  then  required  notice  to  the  Winnebago  Traction  Com- 
pany to  move  its  tracks  in  Main  street  north  of  the  bridge 
westwardly  of  the  center  of  the  street.  In  case  it  failed  so 
to  do,  required  the  board  of  public  works  to  move  said  tracks ; 
and  required  the  Eastern  Wisconsin  Railway  <&  Light  Com- 
pany to  file  with  the  city  clerk  an  agreement  upon  its  part  to 
reimburse  the  city  of  OshJcosh  and  hold  it  harmless  from  all 
cost  and  expense  of  the  relocation  of  said  track. 

The  Winnebago  Traction  Company  is  a  street  railway. 
Sec  1862,  Stats.  (1898),  provides  that  such  railways  shall 
be  subject  to  such  reasonable  rules  and  regulations  as  the 
proper  municipal  authorities  may  by  ordinance  from  time 
to  time  prescribe.  Passing  over  without  comment  the  fact 
that  the  regulations  here  attempted  were  not  by  ordinance,  as 
required  by  statute,  but  by  resolution,  we  quote  from  Stafford 
V.  Chippewa  Valley  E,  JB.  Co.  110  Wis.  331,  at  page  351 
(86  N.  W.  1036,  1042)  : 

"It  is  elementary  that  the  power  of  the  city  council  to  en- 
act ordinances  is  not  unlimited.  It  may  go,  within  tie  field 
delegated  to  it  by  the  state  legislature,  to  the  boundaries  of 
reason.  Within  such  field  its  discretionary  power  is  su- 
preme, but  it  cannot  le^timately  go  beyond.  If  it  does,  in 
80  far  its  enactments  are  void.  Whether  in  any  given  case 
where  the  facts  are  undisputed  a  city  council  has  exceeded 
its  power  by  the  enactment  of  an  unreasonable  ordinance  is 
purely  a  judicial  question,  to  be  considered  substantially  the 
same  as  that  of  whether  the  leprislature  has  exceeded  its  con- 
stitutional authority,  reasonable  doubts  being  resolved  in 
favor  of  municipal  power.'^ 

Municipal  ordinances  must  not  be  unreasonably  prejudi- 
cial to  private  rights  and  interests.     Hayes  v.  Appleton,  24 
Vol.  136  —  31 
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Wis.  542.  In  Le  Feber  v.  West  AUis,  119  Wis.  608,  97  TS. 
W.  203,  an  ordinance  for  municipal  lighting  granted  under 
a  statutory  delegation  of  power  mucli  broader  than  that  given 
by  sec.  1862,  supra,  was  held  void  because  unreasonable,  and 
a  large  number  of  authorities  are  there  cited.  So  ordinances 
must  be  impartial,  fair,  and  general  1  Dillon,  Mun,  Corp. 
(4th  ed.)  §  322.  They  must  not  be  oppressive  in  their  char- 
acter. Id.  §  321.  And  they  must  be  reasonable  and  lawful. 
Id.  §§  319,  320. 

The  question  in  this  case,  therefore,  is,  assuming  that  the 
city  of  OsTikosh  had  power  and  authority  to  enact  an  ordi- 
nance in  the  interests  of  the  public  depriving  tiie  Winnebago 
Traction  Company  of  its  passing  track  upon  Main-street 
bridge,  or,  what  is  the  same  thing,  prohibiting  the  connection 
of  said  passing  track  at  its  ends  with  the  main  trade,  was  it 
a  reasonable  exercise  of  such  power  to  enact  such  an  ordinance 
at  the  time  in  question  and  under  the  circumstances  then  ex- 
isting? It  is  argued  that  the  common  council  has  decided 
and  the  circuit  court  has  found  that  any  switch  or  turnout 
upon  Main-street  bridge  with  its  diagonals  or  cross-over 
tracks  on  the  approaches  thereto  is  undesirable,  a  hindrance 
to  other  modes  of  travel  in  the  street  and  over  the  bridge, 
and  unsafe  and  dangerous  to  those  using  the  same  with  teams 
and  vehicles.  It  is  true  that  such  findings  were  made.  But 
such  findings  still  leave  the  question  open  whether  or  not  a 
reasonable  exercise  of  the  power  of  r^ulation  should  not 
have  provided  for  the  diagonals  or  cross-over  tracks  at  a 
point  in  Main  street  farther  north  and  south  of  the  ap- 
proaches to  the  bridge  instead  of  prohibiting  thcan  altogether. 
Only  two  tracks  are  permitted  upon  the  new  bridge.  Two 
tracks  existed  upon  the  old  bridge.  The  new  bridge  is 
about  ten  feet  wider  than  the  old  bridge.  There  is  a  clear 
space  of  eight  feet  and  eleven  inches  from  rail  to  rail  be- 
tween the  tracks  on  the  new  bridge.  Now,  consider  the  re- 
sult of  the  acts  in  question  of  the  common  council.     One 


8]  JANUARY  TERM,  1908.  483 

Eastern  Wisconsin  R  &  L.  Co.  v.  Hackett,  135  Wis.  464. 

result  was  to  abrogate  the  contract  made  by  the  city  with 
the  Traction  Company  one  year  before  the  passage  of  theae 
resolutions  and  to  confiscate  whatever  property  had  been  con- 
tributed in  pursuance  of  said  contract  or  whatever  payments, 
if  any,  had  been  made  therefor  by  the  Traction  Company. 
Another  result  was  to  deprive  the  Traction  Company  of  its 
rights  under  the  traffic  contract  with  the  Eastern  Wisconsin 
Railway  &  Light  Company,  such  as  tliey  wera     It  is  no 
answer  to  this  to  say  that  this  traffic  contract  was  of  doubtful 
validity.     Both  the  city  and  the  Eastern  Wisconsin  Railway 
&  Light  Company  had  by  ordinance  of  November  10,  1903, 
recognized  the  right  of  the  Winnebago  Traction  Company 
to  compensation.     It  is  not  within  the  authority  of  common 
councils  to  pronounce  contracts  void  as  against  public  policy. 
Under  the  wording  of  the  proviso  contained  in  sec.  2  of  the 
ordinance  of  November  10,  1903,  this  bridge  was  a  part  of 
Main  street ;  not  for  aU  purposes,  but  within  the  meaning  of 
this  proviso  interpreting  the  same  according  to  the  existing 
situation  and  the  relations  of  the  parties  affected  thereby. 
Another  result  of  the  action  of  the  city  was  to  deprive 
the  Winnebago  Traction  Company  of  its  right  to  compensa- 
tion in  any  condemnation  proceeding  instituted  by  the  East- 
ern Wisconsin  Railway  &  Light  Company  for  the  purpose 
of  acquiring  the  right  to  cross  this  bridge.    The  decision  of 
this  court  in  Eastern  Wis.  R,  &  L.  Co.  v.  Winnebago  T.  Co. 
126  Wis.  179,  105  N.  W.  571,  is  far  from  affirming  that  the 
latter  company  has  no  right  or  property  in  its  turnouts, 
switching  and  passing  tracks. 

The  decision  in  In  re  Eastern  Wis.  R.  &  L.  Co.  127 
Wis.  641,  107  N.  W.  49 G,  is  far  from  affirming  that  the 
traffic  contract  in  question  was  wholly  void,  or  that  rights  or 
claims  of  right  under  it  could  be  utterly  disregarded  by  the 
common  council.  That  case  merely  holds  that  such  traffic 
contract  is  no  bar  to  the  exercise  of  the  power  of  eminent  do^ 
.main  by  the  Eastern  Wisconsin  Railway  &  Light  Company, 
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The  city  was  interested  to  the  extent  of  getting  $35,000  from 
the  Eastern  Wisconsin  Railway  &  Light  Company  and  there- 
fore not  wholly  impartial.  The  resolutions  in  question,  al- 
though ostensibly  aimed  at  both  companies,  were  wholly  in 
the  interest  of  the  Eastern  Wisconsin  Railway  i&  Light  Corn- 
pany  as  between  the  two  corporations.  There  was  no  new 
or  sudden  increase  of  the  population  or  traffic  of  the  city  of 
OshJcosh;  no  emergency  calling  for  immediate  action  on  the 
part  of  the  city  officials.  The  only  condition  shown  to  have 
been  acute  or  pressing  was  the  effort  of  the  Eastern  Wiscon- 
&'in  Railway  <&  Light  Company  to  cross  this  bridge  without 
compensation  to  the  Winnebago  Traction  Company  in  dis- 
regard of  the  traffic  agreement  and  in  disregard  of  the  provis- 
ions of  its  permit  from  the  city,  which  required  it  to  make 
terms  with  the  Winnebago  Traction  Company,  as  we  inter- 
pret that  ordinance.  This  condition  was  created  by  the 
acts  of  the  public  officers  of  the  city  of  OshJcosh  and  they 
should  not  be  allowed  to  stand  upon  an  emergency  of  their 
OA^-n  creation.  This  effort  on  the  part  of  the  Eastern  Wis- 
consin Railway  <&  Light  Company  was  also  in  disregard  of 
the  statute  permitting  it  to  obtain  the  right  to  run  on  the 
tracks  of  the  other  company  across  the  bridge  by  condemna- 
tion. At  the  same  time,  as  we  have  seen,  the  resolution  of 
the  city  council  would  be  quite  disastrous  to  the  Winnebago 
Traction  Company,  not  only  by  depriving  it  of  this  passing 
track  or  turnout,  but  also  by  depriving  it  of  the  opportunity 
of  ascertaining  and  maintaining  such  rights  as  it  possessed 
against  the  Eastern  Wisconsin  Railway  &  Light  Company, 
It  is  no  answer  to  this  to  say  that  the  city  had  power,  by  the 
enactment  of  reasonable  regulations,  to  compel  the  removal 
of  this  turnout  or  passing  track  from  the  bridge  whenever  the 
public  interest  demanded  such  action.  Conceding  the  power, 
still  it  must  be  exercised  reasonably  and  impartially,  and  an 
unjust  or  oppressive  or  partial  exercise  of  such  power  cannot 
be  justified  merely  upon  the  plea  that  tlie  city  determined 
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that  the  time  had  arrived  when  the  public  interests  demanded 
such  action.     Such  determination  is  not  conclusive  because 
it  goes  to  the  reasonableness  of  the  regulation  in  question. 
Such  a  regulation  might  bo  reasonable  at  one  time  or  under 
one  set  of  circumstances,  and  unreasonable  at  a  time  or  under 
circumstances  when  it  made  havoc  of  private  interests.     It  is 
a  somewhat  prevalent  error  that  property  devoted  to  public 
use  and  subject  to  public  regulation  is  thereby  quite  out  of 
law,  or,  as  Blackstone  says,  caput  hipinum.     The  use  of 
such  property  is  subject  to  regulation  and  subject  to  inter- 
ference by  the  public  authorities  with  the  dominion  of  the 
owner  to  a  far  greater  degree  than  private  property  because 
of  its  qtiosi'ipwhlic  character  and  because  of  the  tendency  to 
abuse  or  extortion  in  its  use  and  management     But  subject 
to  this  limitation  the  owner  of  such  property  has  the  same 
rights  in  his  property  as  any  other  o\\Tier.     He  may  insist 
upon  his  own  price  therefor,  except  as  against  the  power  of 
eminent  domain.    lie  may  insist  upon  all  the  advantages  of 
location  and  all  the  advantages  of  existing  contracts  so  long 
as  he  does  not  run  counter  to  reasonable  and  lawful  regula- 
tions concerning  the  use  of  such  property.     So  the  Winne- 
bago Traction  Company  had,  as  against  the  Eastern  Wtscon- 
sin  Rnilvray  &  Light  Company,  the  right  to  exact  such  com- 
pensation as  it  could  obtain  from  the  latter  for  using  the 
east  track  in  question  in  crossing  ^Iain-street  bridge.     And 
the  latter  company  has  the  right  to  refuse  it  if  it  considers 
the  same  excessive,  and  by  the  law  now  existing  to  resort  to 
condemnation  proceedings.     But  the  city  had  no  right  to  in- 
tervene in  such  an  exigency  and  in  effect  annul  and  take 
away  such  rights  of  the  Traction  Company,  even  if  the  pub- 
lic interest  did  require  that  the  passing  track  or  turnout  be 
removed  from  the  bridge,  because  such  exercise  of  its  police 
power  would  be  unreasonable  under  the  circumstances  above 
shown.     Whether  or  not  it  -was  intended  by  the  city  to  aid 
the  Eastern  ^Yisconsin  Railway  &  Light  Company  at  the  ex- 
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pense  of  the  Traction  Company  and  so  earn  the  $35,000  will 
make  no  difference  if  the  natural  and  necessary  result  of  the 
acta  of  the  city  was  to  aid  the  one  company  at  the  expense  of 
the  other.  The  city  must  have  intended  this  natural  and 
necessary  result  of  its  acts.  A  reasonable  exercise  of  the 
power  to  regulate  on  the  part  of  the  city  would  at  least  re- 
quire its  postponement  until  after  the  Eastern  Wisconsin 
Railway  &  Light  Company  had  acquired  by  negotiation  or  by 
condemnation  the  right  to  use  this  track  on  the  bridge.  We 
do  not  feel  called  upon  to  impugn  the  good  faith  of  the  city 
officials,  but  we  do  challenge  their  judgment  of  what  is,  \m- 
der  the  circumstances,  a  reasonable  exercise  of  the  power  of 
regulation,  and  hold  that  the  attempted  r^ulations  were 
void  as  partial  and  unreasonable. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed,  the  complaint  of  the  city  of  Oshkosh  and  that 
of  the  Eastern  Wisconsin  Railway  £  Light  Compcmy  should 
be  dismissed  for  want  of  equity,  and  that  the  Winnebago 
Traction  Company  should  have  judgment  declaring  the  reso- 
lution of  the  common  council  of  Xovember  28,  1905,  No- 
4,867,  and  that  of  December  19,  1905,  No.  4,872,  and  the 
acts  done  pursuant  thereunto,  unreasonable  and  void;  but 
that  the  requirement  that  only  two  tracks  be  permitted  upon 
the  new  bridge  stand,  and  that  said  city  and  said  Eastern 
Wisconsin  Railway  &  Light  Company,  and  each  of  their  of- 
ficers, agents,  and  servants,  be  enjoined  and  restrained  from 
interfering  with  the  defendant  in,  or  preventing  the  defend- 
ant from,  connecting  by  cross-over  tracks  at  or  near  the  ap- 
proaches to  the  bridge  its  passing  track  or  turnout  on  Main- 
street  bridge  as  at  present  located  with  its  main  track  as  re- 
ferred to  in  the  contract  of  December,  1904,  until  after  the 
Eastern  Wisconsin  Railway  &  Light  Company  has  acquired 
by  purchase  or  condemnation  the  right  to  use  the  east  track 
on  said  bridge.  The  Eastern.  Wisconsin  Railwcey  &  Light 
Company  should  be  enjoined  and  restrained  from  attempting 
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to  cross  on  said  bridge  before  acquiring  the  rigbt  to  do  so  by 
purchase  or  condemnation.  We  do  not  think  that  the  Win- 
nebago Traction  Company  is  entitled  to  any  other  relief  de- 
manded, except  that  the  Eastern  Wisconsin  Railway  &  Light 
Company  should  be  restrained  from  interfering  or  meddling 
with  or  running  over  or  upon  any  other  passing  track  of  the 
Winnebago  Traction  Company  until  after  it  acquires  the 
right  to  dp  so  by  purchase  or  condemnation.  The  status  quo- 
should  be  preserved,  and  the  Winnebago  Traction  Company 
should  not  change  the  present  location  of  its  tracks  in  South 
Main  street,  nor  should  it  be  required  to  change  such  pres- 
ent location  of  any  part  of  its  tracks  in  Main  §treet  north  of 
the  bridge  for  the  convenience  or  accouMnodation  of  the 
Eastern  Wisconsin  Railway  '&  Light  Company  without  com- 
pensation by  that  company,  the  amount  thereof  to  be  ar- 
rived at  by  agreement  or  condemnation  proceedings. 

By  the  Court, — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 

The  following  opinion  was  filed  May  8,  1908 : 

Bashford,  J.  {dissenting).  The  record  in  this  case  is  so 
voluminous  that  the  preparation  of  an  opinion  involves  great 
labor  and  careful  study  to  avoid  error  and  misstatements. 
The  labor  of  preparing  a  dissenting  opinion  has  been  greatly 
lightened  by  the  very  able  decision  and  findings  of  the  trial 
court,  which  meet  my  full  approval.  While  this  court  in 
the  controlling  opinion  sustains  the  authority  of  the  munici- 
pality to  adopt  the  resolution  here  challenged,  it  condemns 
the  exercise  of  the  power  as  unreasonable  and  partial  under 
the  facts,  which  are  said  to  be  undisputed.  The  trial  court 
has  found  that  the  city  of  OshTcosh  exercised  the  power 
which  it  unquestionably  possessed  in  a  lawful  and  reasonable 
manner  for  the  regulation  of  its  streets  in  the  interests  of 
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the  public,  as  well  as  for  the  advantage  of  the  two  rival  com- 
panies. A  restatement  of  the  facts  may  aid  in  a  correct  un- 
derstanding of  the  situation  confronting  the  municipality, 
and  may  tend  to  vindicate  the  justice  and  reasonableness  of 
its  action.  The  city  of  Oshkosh  will  hereinafter  be  referred 
to  as  the  "City,"  the  Winnebago  Traction  Company  as  the 
"Traction  Company,"  and  the  Eastern  Wisconsin  Railway 
'&  Light  Gjompany  as  the  "Interurban  Company."  An  at- 
tempt will  be  made  to  state  the  facts  which  are  deemed  to  be 
material  in  their  chronological  order.  The  organization  of 
the  two  railway  companies  and  the  rights  claimed  by  them 
upon  the  streets  in  the  city  of  OsTikosh  are  stated  in  the  opin- 
ion. 

In  February,  1902,  the  Interurban  Company  entered  into 
a  contract  with  the  Traction  Company,  which  is  referred  to 
as  the  traflSc  agreement,  whereby  the  tracks  of  the  two  com- 
panies were  to  be  connected,  and  the  Interurban  Company 
was  to  run  its  cars  in  the  city  of  Oshkosh  over  the  tracks  of 
the  Traction  Company  upon  the  terms  and  conditions  therein 
stated.  It  does  not  appear  that  the  city  had  official  knowl- 
edge of  this  traffic  agreement,  a!nd  it  never  gave  its  consent 
thereto  in  any  manner.  It  stands  admitted  that  the  Trac- 
tion Company  had  no  authority  to  operate  an  interurban 
road  upon  its  street-car  tracks,  or  to  authorize  the  use  of  its 
street-car  line  for  that  purpose  by  another  company.  The 
city  was  not  a  party  to  the  traffic  agreement,  and  its  power 
over  its  streets  was  in  no  way  affected  thereby.  The  city, 
by  an  ordinance  approved  !Ifovember  10,  1903,  granted  a 
franchise  to  the  Interurban  Company  to  maintain  a  single  or 
double  track  for  an  electric  interurban  street  railroad  in  the 
streets  of  Oshkosh  therein  mentioned,  which  included  South 
Main  street  to  the  Fox  river,  over  and  along  Main-street 
bridge,  and  on  ^JTorth  Main  street  to  High  street.  This  was 
the  most  direct  and  feasible  route  for  that  company  to  enter 
the  city,  and  was  the  only  one  ever  selected,  and  was  the 
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most  oanvenient  in  all  respects  for  public  travel.  There  was 
a.  provision  in  the  ordinance  that  not  more  than  two  tracks 
should  be  placed  upon  said  streets,  including  those  thereto- 
fore laid,  or  which  any  other  company  had  a  right  to  lay  un- 
der any  existing  franchise ;  but  in  lieu  of  laying  such  tracks 
the  Interurban  Company  was  authorized  to  operate  its  cars 
over  and  along  such  tracks  of  any  other  company,  "subject 
to  the  existing  rights  of  such  other  company."  At  this 
time  the  Traction  Company  claimed  the  right  to  maintain 
double  tracks  upon  Main  street  and  across  the  bridge.  Prior 
to  the  adoption  of  this  ordinance,  neither  the  Traction  Com- 
pany nor  the  Interurban  Company  had  any  right  to  operate 
an  interurban  railway  or  to  carry  interurban  cars  over  or 
upon  any  of  the  streets  or  bridges  of  the  city  of  Oshhosh, 

The  common  council,  by  an  ordinance  passed  in  N'ovem- 
ber,  1903,  and  which  has  since  continued  in  force,  prohibited 
the  passing  of  cars  upon  any  of  tlie  bridges  in  the  city  of 
OshJcosh.  This  was  before  any  controversy  had  arisen  be- 
tween the  two  companies  as  to  their  right  to  lay  tracks  upon 
Main-street  bridge.  At  the  time  the  franchise  was  granted 
to  the  Interurban  'Company  the  Traction  Company  had  a 
single  track  in  IVIain  street,  with  a  switch  or  turnout  com- 
mencing upon  the  incline  at  the  Main-street  bridge  on  the 
south  and  ending  upon  the  incline  of  the  bridge  approaching 
the  north,  but  which  had  never  been  used  as  a  passing  place 
for  cars.  It  was  the  contention  of  the  Traction  Company  at 
that  time  that  it  had  the  right  to  maintain  a  double  track 
on  Main  street  and  across  the  bridge,  and  this  doubtless 
prompted  the  proviso  in  the  franchise  granted  to  the  Interur- 
ban Company  with  respect  to  using  the  tracks  of  any  other 
company.  After  the  franchise  was  granted  to  the  Interur- 
ban Company  it  located  its  line  of  railway  upon  South  Main 
street  to  the  bridge  crossing  Fox  river,  thence  over  the  Main- 
street  bridge,  and  north  on  Main  street  to  High  street,  the 
terminus  of  the  interurban  road  running  between  Oshlcosh 
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and  Xeenah.  The  court  haa  found  that  the  route  so  selected 
was  the  most  direct  and  feasible  and  the  one  most  advan- 
tageous to  the  public,  and  that  it  is  essential  to  the  success  of 
the  interurban  railway.  The  road  has  been  constructed  and 
operated  as  far  north  as  Main  street  ever  since  May,  1906, 
the  construction  thereof  having  been  made  at  large  expense 
under  the  ordinance  of  November,  1903. 

In  1904  the  city  determined  to  replace  the  Main-street 
bridge  with  an  entirely  new  structure^  and  in  December  the 
old  bridge  was  removed,  together  with  all  tracks  thereon. 
The  Traction  Company  was  then  insisting  upon  its  right  to 
maintain  a  double  track  on  Main  street  and  two  tracks  across 
Main- street  bridge  as  part  of  a  double-track  system.  The  in- 
terurban Company  claimed  the  right  to  maintain  one  track 
across  the  bridge,  and,  as  there  could  be  but  two  tracks,  a  con- 
test arose  behveen  them,  which  was  determined  by  this  court 
by  a  decision  announced  November  14, 1905,  and  reported  in 
126  Wis.  179,  105  N.  W.  571.  The  court  there  held  that 
the  Traction  Company  did  not  have  the  right  to  maintain 
double  tracks  in  Main  street,  but  did  not  decide  upon  the 
right  to  a  turnout  or  switch  upon  the  bridge,  as  the  so-called 
passing  track  was  there  denominated.  At  about  the  time  the 
old  bridge  was  removed  a  memorandum  agreement  was  signed 
December  15,  1904,  by  the  Traction  Company  and  by  the 
mayor,  clerk,  and  comptroller  of  the  city,  whereby  the  city 
was  to  lay  the  planking  upon  the  bridge  in  process  of  con- 
struction and  to  lay  and  fasten  upon  said  bridge  the  rails  of 
the  Traction  Company,  the  latter  "to  furnish  all  rails  for  the 
laying  of  its  double  track  across  said  bridge  at  its  own  cost 
and  expense.'^  The  Traction  Company  was  to  pay  its  pro- 
portionate share  of  the  planking  and  of  the  laying  of  the 
rails,  and  ten  per  cent,  in  addition  thereto.  It  is  to  be  here 
noted  that  it  does  not  appear  that  the  contract  contains  any 
provision  or  suggestion  that  the  tracks  are  to  be  used  as  turn- 
out or  passing  tracks.    It  will  be  remembered  that  the  ordi- 
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nance  of  1903  was  then  in  force,  prohibiting  the  use  of  pass- 
ing tracks  upon  any  of  the  bridges  in  the  city.  Part  of  the 
rails  had  been  furnished  by  the  Traction  Company  and  laid 
upon  a  portion  of  the  new  bridge  when  the  decision  of  this 
court  was  announced  !N'ovember  14,  1905,  holding  that  the 
Traction  Company  had  no  right  to  maintain  double  tracks 
upon  Main  street 

The  common  council  thereupon  adopted  the  resolution,  ap- 
proved November  28,  1905,  which  gave  rise  to  this  litigation, 
and  which  this  court  holds  to  be  unreasonable  and  void.  The 
preamble  refers  to  the  decision  of  this  court  with  respect  to 
the  rights  of  the  Traction  Company  to  lay  an  additional  track 
upon  the  streets  of  the  city,  the  claim  of  the  Interurban  Com- 
pany that  it  haa  a  right  under  its  franchise  to  lay  its  track 
upon  South  Main  street,  and  that  such  tracks  had  been  there 
laid  to  the  east  of  the  tracks  of  the  Traction  Company,  and  Its 
purpose  to  extend  its  track  north  on  Main  street,  across  the 
bridge,  to  High  street;  to  the  safety  and  convenience  of  public 
travel,  which  required  the  removal  of  the  tracks  of  the  Trac- 
tion Company  on  Main  street  north  of  the  bridge  from  the 
center  to  the  west  side  thereof,  and  that  the  tracks  of  the  Trac- 
tion Company  be  placed  on  the  east  side  of  said  street ;  to  the 
public  safety,  which  demanded  that  the  railway  tracks  on 
Main-street  bridge  and  the  approaches  thereto  should  nm  as 
near  as  practicable  to  a  straight  line  parallel  thereto,  and  that 
no  connection  with  said  track  be  made  by  diagonal  switch 
upon  said  bridge  or  approaches ;  and  to  the  power  of  the  city 
to  regulate  the  use  and  occupation  of  its  streets  and  bridges. 
Thereupon  it  was  resolved  that  no  diagonal  switch  or  connect- 
ing track  running  at  an  angle  or  otherwise  be  permitted  to  be 
placed  either  by  the  Interurban  Company  or  the  Traction 
Company  upon  the  bridge  or  its  approaches  until  plans  and 
specifications  therefor  had  been  adopted,  and  directing  the 
city  en^neer  to  prepare  such  plans  .and  specifications.  It 
further  directed  the  city  attorney  to  take  such  action  as  to  him 
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should  seem  proper  to  prevent  either  of  said  companies  from 
so  laying  its  tracks  upon  the  bridge  or  its  approaches.  This 
suit  is  the  result  of  the  adoption  of  the  resolution. 

The  undisputed  evidence  demonstrates  that  the  Traction 
Company  waa  at  this  time  asserting  its  right  under  its  fran- 
chise to  lay  a  switch  or  turnout  track  upon  the  bridge  and  it? 
approaches,  and  that  the  Interurban  Company  was  asserting 
its  right  under  its  franchise  to  lay  its  track  upon  the  bridge 
and  its  approaches,  and  that  the  city  asserted  its  authority  to 
control  the  occupation  of  its  own  streets  and  to  regulate  the 
Jaying  of  the  tracks  upon  the  bridge  and  the  approaches  for 
the  use  and  convenience  of  both  companies  and  for  the  accom- 
modation and  protection  of  public  travel.  The  power  of  the 
city  to  adopt  the  resolution  cannot  be  questioned.  The  situa- 
tion, it  seems  to  me,  required  Ihat  this  power  should  be 
p/omptly  exercised,  and  that  the  action  taken  was  just  and 
reasonable  and  such  as  the  circumstances  demanded. 

The  city,  in  the  franchise  ordinance,  under  which  the  Trac- 
tion Company  here  asserts  its  claim  to  the  additional  track 
upon  the  bridge,  expressly  reserves  to  itself  the  power  to  con- 
trol at  all  times  the  improvement  and  repair  of  the  streets  to 
the  same  extent  as  if  no  grant  of  the  right  to  use  them  had 
been  given.  The  statute  also  provides  that  a  street  railway 
shall  be  subject  to  such  reasonable  rules  and  regulations  as  the 
proper  municipal  authorities  may  from  time  to  time  prescribe. 
Sec.  1862,  Stats.  (1898).  The  grant  to  the  Traction  Com- 
pany was  not  an  exclusive  franchise  to  occupy  Main  street  or 
the  bridge  for  railway  purposes,  and  it  cannot  be  construed  as 
limiting  the  power  of  the  city  to  permit  another  company  to 
lay  its  tracks  thereon,  and  if  necessary  to  require  the  Trac- 
tion Company  to  remove  its  tracks  to  one  side,  provided  it  be 
furnished  a  suitable  and  convenient  location.  This  court 
holds  that  the  regulations  prescribed  by  the  city,  which  are 
here  challenged,  are  within  the  power  possessed  by  the  mu- 
nicipality, if  reasonably  exercised,  but  determines,  contrary 


S]  JANUARY  TERM,  1908.  493 

Eastern  Wisconsin  K.  &  L.  Co.  t.  Hackett,  135  Wis.  464. 

to  the  finding  of  the  trial  court,  that  the  resolution  adopted 
by  the  eonmion  council  is  void  as  partial  and  unreasonable. 
The  reasons  assigned  for  the  last  conclusion  seem  to  me 
wholly  untenable. 

The  court  condemns  the  proposed  regulations  because  of 
the  supposed  effect  they  may  have  upon  the  relations  existing 
between  the  two  railway  companies.  It  is  said  in  the  opin- 
ion: 

"One  result  was  to  abrogate  the  contract  made  by  the  city 
with  the  Traction  Company  one  year  before  the  passage  of 
these  resolutions,  and  to  confiscate  whatever  property  had 
been  contributed  in  pursuance  of  said  contract,  or  whatever 
pavments,  if  any,  had  been  made  therefor  by  the  Traction 
Company.'' 

The  undisputed  evidence  showed  tfiat  no  such  result  can 
follow.  After  the  adoption  of  the  resolution  of  Ifovember 
28,  1905,  here  in  question,  the  attorneys  for  the  Traction 
Company  addressed  a  communication  to  the  common  councif, 
dated  December  16,  1905,  containing  a  stipulation  for  the 
speedy  completion  of  the  bridge,  which  was  accepted  on  be- 
half of  the  city.  In  order  to  hasten  the  completion  of  the 
Main-street  bridge  and  give  the  public  the  immediate  benefit 
of  its  use,  the  Traction  Company  proposed  that  the  city  should 
lay  the  rails  on  the  east  side  of  the  bridge  in  the  manner 
specified.  The  rails  were  to  be  so  laid  that  neither  company 
could  make  use  of  the  track  until  the  right  thereto  should  be 
determined  by  the  court.  The  Traction  Company  was  to  fur- 
nish the  rails  and  to  be  reimbursed  on  the  conditions  stated. 
The  east  track  was  to  remain  in  the  possession  of  the  city  un- 
til title  thereto  should  be  adjudicated.  If  it  should  be  deter- 
mined that  the  Traction  Company  was  not  entitled  to  main- 
tain and  operate  said  east  track,  it  agreed  to  convey  the  rails 
so  laid  to  the  city,  or  to  whomsoever  it  should  direct,  upon  the 
payment  to  the  Traction  Company  of  the  actual  cost  of  the 
rails,  with  five  per  cent,  added.   This  stipulation  continues  in 
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force  and  fully  protects  the  rights  of  the  Tractiou  Company 
to  the  property  which  it  had  contributed  and  the  money  which 
it  had  expended  in  connection  with  the  track  on  the  east  side 
of  the  bridge.  The  trajck  on  the  west  side  remained  in  its 
possession.  The  stipulation  so  readily  entered  into  shows 
beyond  question  that  it  was  not  the  purpose  of  the  city,  in 
adopting  the  resolution  of  November  28th,  to  appropriate  to 
itself  the  rails  and  other  material  furnished  by  the  Traction 
Company  toward  the  construction  of  the  bridge,  or  that  either 
party  contemplated  any  such  result. 

In  this  connection  it  may  be  well  to  state  that  on  December 
14,  1905,  the  common  council  adopted  what  is  known  as  the 
"Randall  plan"  for  laying  the  tracks  of  both  companies  on 
Main  street,  which  obviated  the  necessity  of  any  switch  or 
turnout  track  for  the  use  of  either  company  upon  the  bridge 
or  its  approaches.  This  plan  contemplated  an  interchange 
of  tracks  between  the  two  companies,  giving  the  west  track  to 
the  Traction  Company  and  the  east  track  to  the  Interurban 
Company,  the  Traction  Company  to  come  in  from  the  south 
on  the  east  track  and  go  out  on  the  west  track,  and  the  Inter- 
urban Company  to  come  in  from  the  south  on  the  east  track 
and  go  out  on  the  west  track.  There  was  provided  a  double 
cross-over  track  near  High  street,  north  of  the  bridge,  so  as  to 
fully  accommodate  the  nmning  of  the  cars  of  both  companies. 
There  was,  therefore,  no  confiscation  of  the  property  of  the 
Traction  Company  under  the  contract  of  December  15,  1904, 
as  provision  had' been  made  for  reimbursement  under  the 
agreement  above  mentioned. 

This  court,  it  seems  to  me,  has  given  too  much  importance 
to  the  contract  entered  into  between  the  city  and  the  Traction 
Company  on  December  15,  1904.  It  does  not  seem  to  have 
been  expressly  authorized  by  the  common  council,  nor  does 
it  in  form  or  in  fact  grant  a  franchise  to  the  Traction  Com- 
pany or  enlarge  the  terms  of  any  franchise  theretofore 
granted.     The  Traction  Company  was  then  asserting  a  legal 


S]  JAXUAKT  TERM,  1908.  495 

Eastern  Wisconsin  R.  &  L.  Co.  v.  Hackett,  135  Wis.  464. 

right  to  construct  a  double-track  railway  system  upon  Main 
street  across  the  bridge.  The  city  could  not  determine  the 
legal  question  involved,  and  it  did  not  attempt  to.  It  was  en- 
gaged in  the  consti-uction  of  the  new  bridge,  and  deemed  it 
advisable  to  lay  the  track  as  part  of  the  bridge,  permitting 
the  Traction  Company  to  furnish  the  rails  and  to  pay  part  of 
the  cost  The  Traction  Company  agreed  "to  furnish  all  rails 
for  the  laying  of  its  double  track  across  said  bridge,"  and  not 
for  a  switch,  turnout,  or  passing  track.  The  situation  was 
changed  by  the  decision  of  this  court,  a  year  later,  that  the 
Traction  Company  had  no  right  to  maintain  a  double  track 
in  Main  street  and  across  the  bridge,  and  the  city  then  had 
the  right  to  take  such  action  with  respect  to  the  matter  as  it 
deemed  for  the  public  interest,  making  proper  compensation 
for  any  property  that  might  have  been  furnished  for  its  use 
on  the  bridge.  The  ordinance  adopted  in  November,  1903, 
prohibited  cars  from  passing  on  this  bridge ;  hence  the  city  by 
the  contract  of  December,  1904,  could  not  have  intended  the 
construction  of  a  passing  track  by  the  Traction  Company 
upon  the  bridge  or  its  approaches.  It  is  apparent  that  a  con- 
tract providing  for  the  cost  of  laying  tlie  rails  on  the  new 
bridge  in  no  way  contemplated  or  rec^^nized  any  claim  by  the 
Traction  Company  to  operate  a  switch  or  turnout  or  passing 
track  upon  the  bridge,  to  be  connected  at  each  end  thereof 
with  the  single-track  system  for  the  purpose  of  allowing  cars 
to  pass  on  the  bridge  while  going  in  different  directions.  The 
right  to  maintain  the  additional  track  for  such  purpose  was 
not  asserted  by  the  Traction  Company  until  its  right  to  main- 
tain a  double  track  had  been  denied  by  this  court,  and  the 
claim  was  then  promptly  repudiated  by  the  city,  which  re- 
fused to  construct  a  passing  track  upon  the  bridge  under  the 
contract  relating  to  the  construction  of  double  tracks  upon  the 
bridge.  It  did  construct  one  track  upon  the  west  side  of  the 
bridge  for  the  use  of  the  Traction  Company,  and  constructed 
the  east  track  on  the  bridge  under  the  subsequent  agreement 
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above  referred  to,  and  then  made  provision  for  its  nse  by 
both  companies,  which  furnished  them  proper  facilities  and 
the  traveling  public  the  necessary  accommodations.  The 
adoption  of  the  resolution  of  November,  1905,  did'not,  there- 
fore, deprive  the  Traction  Company  of  any  property  or  of 
any  property  right  which  was  not  subject  to  compensation  by 
the  city  or  by  the  Interurban  Company,  and  which,  if  de- 
nied, might  not  be  enforced  by  proper  l^al  proceedings. 

With  respect  to  the  adoption  of  the  resolution  of  December,. 
1905,  it  is  said  in  the  opinion :  "Another  result  was  to  deprive 
the  Traction  Company  of  its  rights  under  the  trajQSc  contract 
with  the  Eastern  Wisconsin  Railmay  &  Light  Company,  such 
as  they  were."  The  city  had  never  been  informed  officially 
of  the  existence  of  any  such  contract,  it  was  not  a  party  to  it, 
and  it  never  recognized  it  in  any  manner  as  having  any  con- 
trolling power  over  its  own  action  in  the  regulation  of  its 
streets.  It  is  said  in  the  opinion:  "Both  the  city  and  the 
Eastern  Wisconsin  Railway  &  Light  Company  had  by  ordi- 
nance of  November  10,  1903,  recognized  the  right  of  tho 
Winnebago  Traction  Company  to  compensation."  It  is  re- 
spectfully submitted  that  the  ordinance,  as  passed  by  the- 
common  council  and  as  accepted  by  the  company,  contains  no 
such  recognition  on  the  part  of  the  city.  That  ordinance 
grants  a  franchise  to  the  Interurban  Company  to  lay  single 
or  double  tracks  and  operate  its  road  upon  the  streets  of  the 
city  therein  named  for  a  strictly  intenirban  business,  the  com- 
pany to  hold  the  city  harmless  from  any  damages  of  whatever 
kind  or  nature  resulting  to  property  owners  by  reason  of  the 
construction  or  operation  of  its  railway.  The  proviso  has  al- 
ready been  referred  to  which  prohibits  the  laying  of  more 
than  two  tracks  upon  the  streets,  including  those  theretofore 
laid,  or  which  any  other  company  has  a  right  to  lay  under  ex- 
isting franchises,  and  authorizes  the  eompanv  to  operate  its^ 
cars  over  the  tracks  of  any  other  company,  "subject  to  the 
existing  rights  of  such  other  company.''     The  Interurban 
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Company  could  not  operate  its  cars  over  the  tracks  of  the 
Traction  Company  without  the  permission  of  the  city,  nor 
oould  the  Traction  Company  operate  cars  over  its  own  trades 
without  such  permission.  The  city  could  not  grant  to  the 
Interurban  Company  the  right  to  use  the  tracks  of  the  other 
company  without  the  consent  of  the  latter,  and  the  clause 
quoted  was  doubtless  inserted  as  a  matter  of  precaution,  and 
to  ingraft  what  the  court  would  supply  in  case  of  any  con- 
troversy upon  the  subject.  The  language  can  be  nothing 
more  than  the  recognition  of  a  legal  condition — ^the  statement 
of  a  conclusion  of  law  with  respect  to  the  rights  of  the  parties. 
The  Traction  Company  was  not  a  party  to  this  grant,  and  its 
rights  were  in  no  way  affected  thereby ;  hence  the  proviso  can- 
not be  fairly  construed  as  a  recognition  of  any  right  to  com- 
pensation which  would  limit  the  power  of  the  city  to  control 
its  own  streets  in  the  interest  of  the  public.  The  reasonable- 
ness of  the  resolution  cannot  be  tested  by  simply  referring  to 
the  permissive  grant  of  this  franchise,  whether  it  recognizes 
the  right  to  compensation  or  not,  or  by  affirming  that  the  regu- 
lation was  in  fact  detrimental  to  one  and  beneficial  to  the 
other  company.  The  power  of  the  city  cannot  be  thus  limited 
or  the  reasonableness  of  the  act  thus  summarilv  determined, 
liforeover,  if  the  traffic  agreement  is  valid,  it  may  be  enforced 
in  any  proper  proceeding  brought  for  that  purpose.  The 
trial  court  has  found  that  the  Interurban  Company  is  solvent, 
and  it  has  given  a  sufficient  bond  to  insure  its  part  of  the 
agreement  The  action  of  the  city  has  not  and  could  not  pre- 
vent the  enforcement  of  any  legal  rights  which  one  company 
then  had  or  now  has  against  the  other  under  any  existing  con- 
tract. It  seems  to  me  dangerous  to  hold  that  tlie  municipality 
can  be  restricted  in  the  exercise  of  its  police  powers  and  in  the 
control  of  its  OAvn  streets  by  an  independent  agreement  en- 
tered into  by  third  parties  without  its  knowledge  or  consent 
The  court  states  as  a  further  result  of  the  adoption  of  the 
resolution  that  the  Traction  Company  was  deprived  of  its 
Vol.  1.35  —  32 
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right  to  oampensation  in  any  condemnation  proceeding  insti- 
tuted by  the  Interurban  Company  for  the  purpose  of  acquir- 
ing the  right  to  cross  the  bridge.  No  such  consequence  could 
follow  the  action  of  the  city  unless  the  Traction  Company  has 
acquired  a  vested  right  to  occupy  the  east  side  of  the  bridge 
with  its  turnout  track.  But  the  court  concedes  that  the  city 
has  the  power  to  adopt  the  resolution  in  question,  and  hence 
it  may  order  the  removal  of  the  track  whenever  necessary  for 
public  convenience  and  safety.  Such  removal  might  be  or- 
dered at  any  time,  and  might  now  be  held  reasonable  by  this 
court  but  for  the  fact  that  the  Interurban  Company  thereby 
derived  some  benefit.  What  compensation  would  the  Trac- 
tion Company  be  entitled  to  recover  for  the  loss  of  a  turnout 
track  held  by  such  uncertain  tenure  ?  Moreover,  the  Interur- 
ban Company  may  never  commence  condemnation  proceed- 
ings; if  so,  nothing  more  than  nominal  damages  might  be 
awarded.  Can  the  reasonableness  of  municipal  r^ulation 
of  the  streets  be  made  to  depend  upon  circumstances  so  remote 
and  speculative  when  important  public  interests  are  involved  ? 
The  resolution  does  not  take  away  any  vested  right  of  the 
Traction  Company  and  has  not  deprived  it  of  the  use  of  the 
east  track  upon  the  bridge,  which  has  been  placed  there  at  the 
expense  of  the  city  for  the  accommodation  of  both  railways- 
As  already  shown,  the  Randall  plan  adopted  by  the  city  fiu"- 
nishes  adequate  facilities  for  the  use  by  both  companies  of  the 
tracks  upon  the  bridge  in  connection  with  their  tracks  upon 
both  sides  thereof,  and  the  public  is  provided  with  better  ac- 
commodations and  with  adequate  protection  from  dangerous 
obstructions. 

The  consideration  controlling  the  decision  of  the  court  is 
•the  supposed  injury  inflicted  upon  the  Traction  Company 
and  tbe  possible  advantage  derive<l  by  the  Interurban  Com- 
pany by  the  adoption  of  the  resolution  in  question.    It  is  said 
in  tho  opinion: 
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'rBiit  tlie  city  had  no  right  to  intervene  in  such  an  ex- 
igency and  in  effect  annul  and  take  away  such  rights  of  the 
Traction  Company,  even  if  the  public  interest  did  require 
that  the  passing  track  or  turnout  be  removed  from  the  bridge, 
because  such  exercise  of  its  police  power  would  be  unrea- 
sonable under  the  circumstances  above  shown. '* 

The  situation  might,  as  I  think  it  did  in  this  case,  demand 
the  immediate  exercise  by  the  municipality  of  its  control  over 
the  street  and  bridge.     Nevertheless  it  must  postpone  action 
until  rival  companies  asserting  adverse  claims  to  occupy  the 
locality  with  their  tracks  have  settled  their  differences  ami- 
cably or  in  the  courts ;  otherwise  its  action  is  subject  to  con- 
demnation as  unreasonable  and  partial.     The  reasonableness 
of  the  regulation  is  made  to  depend  upon  the  effect  it  may 
have  upon  the  disputed  rights  of  third  parties  as  between 
themselves,  and  not  upon  the  safety  and  convenience  of  the 
public.     Every  police  regulation  necessarily  affects  persona 
subject  thereto,  abridging  the  rights  of  some,  possibly  enlarg- 
ing the  privileges  of  others ;  but  the  reasonableness  of  the  ex- 
ercise of  the  power  cannot  be  determined  upon  any  such  indi- 
rect consequences.     The  exercise  of  such  power  in  the  public 
interests  cannot,  as  a  matter  of  law,  be  denounced  as  unrea- 
sonable because  it  naturally  and  necessarily  affects  existing 
conditions,  and  operates  to  the  injury  of  one  and  to  the  ad- 
vantage of  another  person.     This  court  does  not  impugn  the 
good  faith  of  the  city  authorities  in  adopting  the  resolution, 
but  it  assumes  to  challenge  their  judgment  in  the  attempted 
exercise  of  the  power  of  regulation.     The  judgment  of  a  leg- 
islative body,  based  upon  a  knowledge  of  existing  conditions 
which  no  judicial  tribunal  can  be  presumed  to  possess,  has 
not  generally  been  considered  the  subject  of  review  by  the 
courts. 

^'The  honest  judgment  of  the  municipal  authorities  as  to 
what  is  promotive  of  the  public  welfare  must  ordinarily  con- 
trol, although  not  in  accord  with  the  views  of  tlio  court''  Le 
Feher  v.  West  AUis,  119  Wis.  G08,  013,  07  X.  W.  203. 
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Tilly  V.  Mitchell  &  L.  Co.  121  Wis.  1,  98  K  W.  969,  has, 
it  seems  to  me,  controlling  \\'eight  in  the  determination  of  the 
question  here  under  consideration.  While  the  court  there 
holds  that  the  reasonableness  of  a  municipal  regulation  may  be 
judicially  reviewed,  it  points  out  that  such  review  involves 
the  question  of  power  to  pass  the  act,  and  not  an  inquiry  into 
its  expediency,  justice,  or  propriety.     It  is  there  said: 

"The  claim  is  and  was  that  the  ordinance  of  vacation  was 
passed  solely  for  the  private  benefit  of  the  defendant  corpora- 
tion, and  that  the  public  good  in  no  way  demanded  it^  and 
honc^  that  it  was  illegal  and  void.  So  the  question  really  is 
whether  in  this  action  the  validity  of  the  ordinance  can  be 
challenged  on  the  gi*ound  that  the  council  acted  from  a  wrong 
motive.  Corruption  is  not  claimed,  fraud  is  not  claimed,  and 
want  of  power  is  not  claimed ;  but  the  simple  claim  is  that  the 
nicmbors  of  the  council,  in  exercising  their  legislative  powers, 
acted  from  improper  motives  and  subordinated  the  public  in- 
terest to  the  private  interests  of  the  defendant  corporation. 
The  general  principle  that  legislative  acts,  within  the  power 
of  the  legislative  body  to  pass,  are  not  subject  to  revision  or 
control  by  the  courts  on  the  groimd  of  inexpediency,  injus- 
tice, or  impropriety,  is  well  settled,  and  has  nowhere  been 
stated  with  greater  vigor  than  by  this  court  ...  In  both 
of  the  cases  quoted  from,  acts  of  the  legislature  were  under 
consideration;  but  the  same  general  principle  has  been  fre- 
quently recognized  as  applicable'  to  the  acts  of  the  common 
council  which  are  legislative  in  their  character,  as  is  the  or- 
dinance under  consideration." 

And  further : 

"The  sole  claim  is  that  the  council  have  vacated  a  part  of 
a  street  for  a  private  use  when  it  was  needed  by  the  public 
This  means  that  the  motives  of  the  councilmen  were  \vrong 
and  their  judgment  unsoiuid.  We  think  the  courts  will  not 
entertain  an  inquiry  into  the  truth  of  these  charges.  The 
ordinance  was  within  their  power  to  pass.  On  its  face  it 
purports  to  be  passed  for  a  purely  public  purpose.  Such  a 
purpose  is  entirely  possible,  notwithstanding  a  private  bene- 
fit may  at  the  same  time  inure  to  the  defendant.  Even 
though  the  council  may  have  been  wrong  in  its  judgment,  or 
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may  have  mistaken  a  private  interest  for  a  public  one,  our 
condusion  is  that  the  courts  cannot  arrest  the  operation  of  the 
ordinance  for  these  reasons." 

The  result  of  the  decision  of  the  court  is  to  deprive  the  city 
of  Oshkosh  of  the  authority  delegated  to  it  by  the  legislature 
to  regulate  and  control  the  use  of  its  streets  in  the  interests  of 
the  public,  and  to  confer  that  power  in  a  limited  though  in  a 
very  important  degree  upon  the  Traction  Company,  to  be  ex- 
ercised by  it  for  its  own  private  interest  and  advantage.  The 
mmiicipality  should  determine  upon  what  terms  and  condi- 
tions an  interurban  company  should  occupy  its  streets  for  in- 
terurban  traffic ;  but  this  right  which  is  to  be  exercised  for  the 
public  benefit  is  taken  away  by  tjie  grant  of  a  franchise,  which 
is  not  in  terms  exclusive,  to  a  street  railway  company,  which 
has  thereby  acquired  the  right  to  maintain  a  turnout  track 
upon  the  bridge  at  the  main  entrance  of  the  city,  and  impose 
such  tertns  as  it  deems  fit  for  its  private  advantage  as  a  con- 
dition for  the  admission  of  interurban  traffic.  The  claim  so 
asserted  on  behalf  of  the  appellant  ought  not  to  receive  the 
«olemn  sanction  of  this  court 

I  respectfully  but  emphatically  dissent  from  the  doctrine 
that  the  power  of  the  municipality  to  control  its  own  streets 
in  the  interest  of  the  public  can  be  subverted  by  an  independ- 
ent agreement  between  third  parties  entered  into  wathout  its 
knowledge  or  consent,  or  by  the  grant  of  a  franchise  to  a 
street  railway  company  which  is  not  in  terms  exclusive  as  to 
a  particular  location  therein  specified,  or  by  a  contract  en- 
tered into  on  its  behalf  with  such  company,  unless  authorized 
by  the  common  council  and  approved  in  the  manner  pre- 
scribed by  law  for  the  adoption  of  a  frandiise  ordinance. 

The  following  opinion  was  filed  lifay  8,  1908 : 

Timlin,  J.  Eespondcnts  move  for  a  rehearing,  finding 
error  and  obscurity  in  the  former  opinion,  which  to  the  ap- 
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pellant  appears  "clear,  comprehensive,  and  decisive."  So  do 
our  interests  affect  our  judgments.  No  new  question  affect- 
ing the  merits  is  presented  by  the  motion;  but  the  earnestness, 
ability,  and  industry  of  respondents'  counsel  deserve  some  at- 
tention beyond  the  mere  formal  denial  of  the  motion.  Per- 
haps counsel  have  not  made  sufficient  allowance  for  the  brev- 
ity, essential  in  judicial  opinions,  which  constrains  us  to  con- 
dense into  about  a  dozen  pages  that  which  ihey  have  pre- 
sented to  us  in  865  pages  of  briefs.  It  is  said  we  should  not 
have  dismissed  the  complaint  or  complaints  of  the  respond- 
ents. The  complaint  of  the  railway  company  was  dismissed 
for  want  of  equity  principally  upon  the  following  grounds: 
(1)  After  finding  in  favor  of  the  appellant  upon  the  invalid- 
ity of  the  resolutions  and  regulations  and  dedaring  appel- 
lant's ownership  of  the  passing  track  on  the  bridge,  there  was 
neither  finding  nor  proof  left  sufficient  to  show  that  the  ap- 
pellant, otherwise  than  by  merely  making  claims,  ihterfered 
or  attempted  to  interfere  with  the  building  in  other  portions 
of  the  street  of  the  roadway  of  this  respondent.  This  con- 
stituted a  failure  of  indispensable  proof,  because  the  bill  is  in 
no  sense  quia  timet  (2)  We  are  unwilling  at  present,  and 
without  further  argument  and  authority,  to  affirm  that  the 
interurban  railway  can  purchase  from  the  city  for  a  cash  con- 
sideration the  consent  of  the  city,  or  the  passage  of  an  ordi- 
nance authorizing  the  laying  of  its  tracks  in  the  streets.  The 
former  opinion,  reported  in  126  Wis.  179,  105  N.  W.  571, 
and  adhered  to,  was  given  upon  the  showing  there  made  that 
the  appellant  was  wrongfully  interfering  with  and  obstructing 
the  construction  of  respondent's  railway,  and  we  believed  this 
conduct  could  not  be  justified  by  reason  of  any  irregularities 
or  imperfections,  if  any  there  are,  in  the  ordinance  mentioned. 
The  complaint  of  the  city  was  dismissed  for  want  of  equity, 
because  we  consider  the  complaint  as  ancillary  to  the  com- 
plaint of  the  Interurban  Company,  because  we  reject  the  view 
that  the  city  was  impartially  trying  to  protect  itself  against 
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both  oorporatioBS,  and  because  the  gravamen  of  that  complaint 
is  to  enforce  conformity  to  resolutions  and  regulations  held 
unreasonable  and  void,  and  because  there  is,  aside  from  such 
resolutions  and  regulations,  nothing  in  the  findings  or  proof 
to  sustain  an  injunction  such  as  prayed  for  by  the  city.  The 
usual  consequences  of  such  dismissal  will  follow.  *   ' 

The  stattis  quo  means,  of  course,  the  conditions  existing  at 
the  time  of  tbe  commencement  of  this  action,  modified  or  al- 
tered only  by  adjudications  or  proceedings  in  this  action. 
The  declaration  that  the  status  quo  should  be  maintained  baa 
particular  reference  to  forbidding  any  further  attempted  in- 
tervention by  the  city  by  way  of  resolution  or  ordinance 
pending  the  determination  of  this  controversy,  forbids  chang- 
ing back  to  their  former  position  in  the  middle  of  the  streets 
the  tracks  of  the  Traction  Company,  does  not  continue  in  ex- 
istence or  prevent  the  termination  of  the  so-called  modus  vt- 
vendi  agreement,  nor  prevent  the  Traction  Company  from 
connecting  its  passing  track  at  the  north  and  south  ends 
thereof  with  its  main  track  by  cross-over  connections,  nor 
prevent  the  Traction  Company  from  disconnecting'  the  pass- 
ing track  in  question  from  the  tracks  of  the  Interurban  Com« 
pany  at  the  north  and  south  ends  of  the  passing  track,  nor 
prevent  the  Traction  Company  from  forbidding  and  prevent- 
ing the  Eastern  Wisconsin  Railway  &  Light  Compa/ny  from 
using  the  track  of  the  Traction  Company  without  compensa- 
tion to  be  fixed  by  agreement  or  condemnation.  These  rights 
will  be  preserved  to  the  Traction  Company  by  the  decree. 
We  do  not  determine  whether  or  not  the  Traction  Company 
is  entitled  to  comjpensation  for  the  cost  or  disadvantage  of  re- 
moving its  tracks  under  the  removal  heretofore  made,  be- 
cause that  question  is  not  before  us.  With  reference  to  this 
recovery  it  cann<yt  be  had  in  this  cause,  and  the  Traction 
Company  may  proceed  as  it  shall  be  advised.  We  express  no 
opinion.  As  we  understand  the  situation,  the  tracks  have 
been  removed  from  the  middle  of  the  street  either  by  the  city 
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authorities  or  pursuant  to  an  order  of  the  city  authorities,  it 
matters  not  which.  This  is  a  fact  accomplished.  It  therefore 
remains  accomplished.  We  understand  that  the  Eastern  Wis- 
consin Railway  &  Light  Company  cannot  reach  its  tracks 
north  of  the  hridge  without  passing  over  the  bridge  on  the 
track  of  the  Winnebago  Traction  Company,  and  the  decree 
herein  will  continue  this  restraint  until  the  former  acquires 
the  right  to  reach  those  tracks  in  the  manner  pointed  out 

The  pleadings  of  the  respondents  in  this  case  showed  sec.  2 
of  the  ordinance  of  November  10,  1903,  as  quoted  in  the 
opinion  heretofore  written.     The  case  as  printed  failed  to 
show  any  amendment  allowed;  but,  as  shown  by  the  written 
record,  an  amendment  was  duly  allowed  to  these  pleadings, 
showing  that  that  section  of  the  ordinance  was  amended  by 
striking  out  the  concluding  words,  'T)y  purchase,  lease,  or 
other  contract  arrangement  with  such  company,  or  any  other 
<jompany  now  owning  or  using  an  existing  track  or  tracks 
along  any  of  said  streets,''  and  inserting  in  lieu  thereof,  "sub 
ject  to  the  existing  rights  of  such  other  company,"    We  do 
not  think  this  amendment  materially  changed  the  legal  effect 
of  the  ordinance  as  a  recognition  on  the  part  of  the  city  and 
on  the  part  of  the  Eastern  Wisconsin  Railway  &  Light  Comr 
'pony  that  other  tracks  had  been  theretofore  laid  by  the  Trac- 
tion Company,  and  that  the  Eastern  Wisconsin  Railway  &. 
Light  Company  took,  and  that  the  city  gave,  the  franchise  or 
permit  subject  to  and  with  notice  of  the  rights  of  the  Trac- 
tion Company.      When  we  consider  that  the  traffic  agreement 
between  these  corporations  existed  at  the  time  that  sec  2  of 
the  ordinance  as  it  originally  existed  was  enacted,  and  that 
the  cars  of  the  Eastern  Wisconsin  Railway  &  Light  Company 
were  then  being  carried  over  the  tracks  of  the  Traction  Com- 
pany openly  and  notoriously,  and  that  this  amendment  was 
made  at  the  instance  of  the  Eastern  Wisconsin  Railway  & 
Light  Company,  there  seems  to  be  no  escape  from  the  con- 
clusion that  the  latter  was  then  planning  to  repudiate  its  traf- 
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fic  contract,  or  else  that  the  words  "subject  to  the  existing 
rights  of  such  other  company"  meant  subject  to  the  existing 
right  of  the  Traction  Company  to  charge  a  compensation  to 
the  respondent  for  the  use  of  its  track.  It  is  proper  to  note 
the  fact  of  this  amendment  for  its  bearing  on  possible  future 
litigation,  but  it  in  no  wise  tends  to  change  the  conclusion 
that  this  court  has  formerly  arrived  at. 

We  think  this  covers  all  the  points  upon  which  counsel  for 
the  respondents  found  the  first  opinion  ambiguous  or  obscure. 
With  reference  to  the  motion  for  rehearing  on  the  merits,  we 
have  given  the  matter  careful  consideration  and  we  have 
found  nothing  to  shake  our  confidence  in  the  correctness  of 
the  opinion  heretofore  announced. 

By  the  Court. — The  motion  for  rehearing  is  denied,  with 
$25  costs. 


CoEBETT,  Ilesi)ondent,  vs.  Phtstctans'  Casualty  Associa- 
tion OF  Amebioa,  Appellant 

February  22— May  8,  1908. 

Jurisdiction:  Defective  service:  Waiver:  Trial  on  merits  participated 
in  under  protest:  Insurance:  Action  upon  policy:  Service  on 
commissioner:  Doing  business  illegally:  Estoppel: Impeachment 
of  party* s  own  witness:  Evidence:  Restricted  offer:  Ruling:  Ex- 
ception: Scope  of  review  on  appeal:  Question  of  fact:  Conflict' 
ing  evidence:  Sustaining  verdict. 

1.  A  defendant  in  an  action,  to  preserve  his  status  as  not  having 

been  properly  served  with  the  summons,  must  abstain  from 
making  any  appearance  in  such  action  other  than  to  raise  the 
question  of  jurisdiction  of  his  person. 

2.  If  a  defendant  who  shall  not  have  been  efficiently  served  with 

the  summons,  after  appearing  solely  to  raise  the  question  in 
that  regard,  submits  to  a  trial  upon  the  merits,  he  cannot  there- 
after successfully  question  the  Jurisdiction  of  the  court  as  to 
his  person. 


V 
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8.  An  exception  to  an  adverse  ruling  on  the  objection  to  Jnrisdio 
tion  for  irant  of  an  efficient  Bervlce  of  tbe  summons  and  a  sub- 
sequent trial  upon  the  n^erits  participated  in  under  protest  by 
the  one  taking  such  exception,  notwithstanding  a  plea  that  the 
right  to  further  insist  upon  the  jurisdictional  defect  is  not 
waived,  does  not  change  the  foregoing  stated  effect  of  a  trial 
upon  the  merits. 

4.  A  trial  of  an  action  upon  the  merits  under  all  circumstances  pre- 
cludes a  defendant  participating  therein  from  subsequently 
successfully  challenging  the  result  upon  the  ground  of  want  of 
jurisdiction  of  the  person. 

6.  The  rule  in  some  jurisdictions,  that  an  insurance  company  doing 
business  in  the  state  in  violation  of  a  statute  requiring  it  as  a 
condition  precedent  thereto  to  comply  "^ith  the  law  qualifsring 
the  commissioner  of  insurance  to  receive  service  of  a  summons 
in  an  action  against  it  In  regard  to  such  business,  is  estopped 
from  successfully  claiming  in  such  action  that  such  commis- 
sioner was  not  so  qualified,  is  recogrnized  but  the  court  is  not 
committed  thereto. 

6.  An  insurance  company  which  makes  a  contract  of  insurance  with 

a  resident  of  this  state  in  violation  of  the  statute,  sec  1978, 
Stats.  (1898),  prohibiting  it  from  doing  so,  is  estopped  from 
raising  the  question  of  such  violation  to  avoid  liability  on  such 
contract.  In  case  of  the  assured  having  participated  in  the 
transaction  without  knowledge,  actual  or  constructive,  of  the 
facts. 

7.  The  dominant  purpose  of  such  a  statute  is  to  protect  residents  of 

the  state  from  being  imposed  upon  by  foreign  insurance  com- 
panies. In  case  any  such  company  offers  to  do  business  with 
one  within  such  protection,  it  holds  itself  out  aa  having  quali- 
fied to  do  such  business,  and  the  resident  in  the  absence  of 
knowledge,  actual  or  constructive,  to  the  contrary,  may  safely 
act  upon  the  faith  thereof. 

8.  The  mere  circumstance  of  an  insurance  corporation  which  Is 

not  qualified  to  transact  business  with  a  resident  of  this  state, 
negotiating  successfully  with  such  resident  in  reference  to  a 
contract  of  insurance,  using  the  United  States  mail  as  a  me- 
dium of  communication,  does  not  efficiently  impair  the  pre- 
sumption, from  the  standpoint  of  the  assured,  that  the  corpora- 
tion is  qualified  to  do  so. 

9.  A  party  to  an  action  may  call  and  examine  upon  the  trial,  as  a 

witness,  an  officer  of  a  corporation  adverse  party,  as  under 
cross-examination  and  thereafter  rebut  such  witness's  evidence 
by  counter  or  impeaching  testimony. 
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19.  Under  the  foregoing  rule  it  is  proper  to  prove  that  the  adyeree 
witness,  prior  to  his  being  called,  made  statements  inconsistent 
with  those  made  on  his  examination. 

11.  If  evidence  upon  a  trial  is  specially  restricted  by  the  offer  and 
the  ruling  receiving  it  to  a  particular. purpose,  as  that  of  im- 
peachment, the  question  of  whether  the  ruling  was  erroneous 
turns  on  whether  the  evidence  was  competent  for  such  purpose. 

12. '^n  case  of  evidence  upon  a  trial  being  admitted  for  a  particular 
purpose  only.  It  cannot  properly  be  considered  for  any  other 
purpose  In  support  of  the  Judgment,  or  the  Judgment  be  re- 
versed upon  the  ground  that  the  evidence  was  Improper  for 
such  other  purposa 

13.  The  verdict  of  a  jury  on  any  controverted  question  of  fact  cannot 
be  reversed  on  appeal.  If  there  was  any  credible  evidence  to 
support  it. 

[Syllabus  by  Masshaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kibwaw,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  an  accident  insurance  policy  issued  on 
the  mutual  assessment  plan. 

The  contract  secured  to  plaintiff,  as  beneficiary,  the  sum 
of  $3,000  in  case  of  the  death  by  accidental  means  of  George 
W.  Corbett,  her  husband.  The  complaint  contained  all  al- 
legations essential  to  a  recovery.  The  answer  stated  three 
defenses,  as  follows,  in  effect:  (1)  The  defendant  is  a  Ne- 
braska corporation  which  has  never  complied  with  the  laws  of 
tills  state  autliorizing  service  of  process  upon  it  by  serving 
upon  the  commissioner  of  insurance  and  the  only  service  made 
was  of  that  character;  (2)  without  waiving  the  plea  to  the 
jurisdiction  of  the  court  the  defendant  shows  that  it  never 
qualified  to  do  business  in  this  state  and,  therefore,  the  mak- 
ing of  the  insurance  contract  was  prohibited  by  sec  1978, 
Stats.  (1898),  and  is  not  enforceable  in  the  courts  of  this 
state;  (3)  without  waiving  any  right  under  the  foregoing  tlie 
allegations  of  the  complaint  as  to  the  assured  being  a  member 
in  good  standing  of  the  association  at  the  time  he  was  injured 
are  denied,  and  it  is  alleged  that  he  was  not  such  member  by 
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reason  of  his  having  failed  to  pay  the  last  assessment  upon 
his  policy,  which  was  due  five  days  before  his  death,  prior  to 
the  date 'of  his  injury.  There  were  other  allegations  in  the 
answer  to  the  merits  and  a  reply  so  that  the  issues  as  made 
up  for  trial  involved  these  disputed  matters:  Did  the  court 
obtain  jurisdiction  of  the  defendant  and  the  subject  of  tlie 
action  by  service  of  the  summons  upon  the  insurance  commis- 
fiioner  under  sec  1955/^  Stats.  (1898)  ?  If  such  jurisdiction 
was  obtained,  it  being  admitted  that  the  defendant  was  a  Ne- 
braska corporation  and  not  competent  to  do  business  in  this 
state  by  reason  of  its  having  failed  to  comply  with  the  law  in 
that  regard,  was  the  policy  contract,  though  good  in  Nebraska, 
one  enforceable  at  the  suit  of  plaintiff  in  this  state,  under  the 
circumstances,  if  the  assured  was  a  member  of  the  association 
in  good  standing  at  the  time  of  tbe  accident?  Was  the  as- 
sured such  member,  having  paid  the  assessment  upon  his  cer- 
tificate due  December  10,  1905,  before  he  was  injured.  If 
he  did  not  so  make  such  payment,  did  he  make  it  thereafter, 
and  was  the  default  waived  ? 

The  plea  to  the  jurisdiction  was  tried  first  and  overruled. 
Defendant  by  its  counsel  excepted  to  the  ruling.  "No  specific 
objection  was  made  to  then  proceeding  to  a  trial  upon  the 
merits,  which  was  done.  Before  the  hearing  commenced 
there  was  a  stipulation  that  the  jurisdictional  matter  should 
first  be  disposed  of,  and  then,  if  the  decision  should  be  ad- 
verse to  the  defendant,  the  trial  should  proceed  on  the  merits. 

It  appeared  by  the  evidence  and  the  pleadings,  beyond  con- 
troversy, that  the  association  at  the  time  of  the  accident  had 
some  fifty  members  in  this  stiite ;  that  it  was  not  qualified  un- 
der  the  law  to  do  business  in  this  state ;  that  it  had  no  agent 
or  place  of  business  therein  and  conducted  all  its  transactions 
bv  means  of  the  United  States  mail.  There  was  evidence 
further  to  this  effect :  The  association,  as  was  customary,  i^ 
sued  the  certificate  to  the  assured  and  transmitted  the  same 
to  him  by  mail  in  response  to  his  application  likewise  re- 
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<^ived-  The  customary  way  in  which  the  assured  had  made 
his  payments  was  by  sending  checks  through  the  mail.  The 
following  hy-law  was  a  part  of  the  contract : 

"Sec  2.  Upon  receiving  notice  of  an  assessment,  it  is  the 
duty  of  each  member  to  remit  promptly  to  the  secretary- 
treasurer.  Any  member  who  shall  not  remit  the  amount  of 
his  assessment  when  due,  shall  become  suspended,  and  will 
not  be  entitled  to  any  benefits  of  the  association  until  his 
certificate  of  membeiship  shall  have  been  reinstated,  as  here- 
inafter provided.  Any  such  suspended  member  may  be  re- 
instated to  membership  upon  the  payment  of  tlie  amount  of 
the  delinquent  assessment,  together  with  the  amount  of  such 
other  calls  as  may  have  been  made  upon  the  members  of  the 
association,  after  such  member  became  suspended." 

The  last  assessment  upon  the  certificate  was  payable  De- 
cember 10,  1905.  A  check  dated  December  10,  1905,  signed 
hy  the  assured  for  the  amount  tlioreof,  inclosed  in  a  letter 
dated  December  13,  1905,  was  deposited  in  the  postofBce, 
duly  addressed  to  the  association,  or  its  proper  officer,  and 
was  thereafter  received  and  put  in  process  of  collection  be- 
fore such  association  knew  of  the  accident.  Such  accident 
occurred  December  15,  1905,  about  10  o'clock  in  the  fore- 
noon. The  assured,  upon  it  happening,  became  unconscious. 
He  so  remained  until  he  died.  The  association  received  no- 
tice of  the  accident  the  day  before  the  check  was  paid.  It 
received  and  retained  the  money  till  some  time  after  its  offi- 
cer, duly  authorized  in  the  premises,  visited  Wisconsin  and 
made  a  personal  examination  into  the  merits  of  plaintiff's 
claim,  when  the  same  was  tendered  back  to  the  plaintiff  in 
her  capacity  as  administratrix  of  her  husband's  estate. 
There  was  a  controversv  on  the  evidence  as  to  whether  the 
letter  containing  the  check  was  deposited  in  the  postoffice 
prior  to  the  accident  and  also  as  to  whether  the  same  was 
received  and  placed  in  course  of  collection  prior  thereto. 
There  was  no  evidence  showing,  or  tending  to  show  affirma- 
tively, that  the  assured,  when  ho  became  a  member  of  the  as- 
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fiociation  or  at  any  time  thereafter,  knew  that  it  had  not  com- 
plied with  the  laws  of  the  state  of  Wisconsin  qualifying  it 
to  do  business  therein. 

The  jury  rendered  the  following  verdict: 

"(1)  Was  the  check  which  is  in  evidence  and  bears  date 
of  December  10,  1905,  signed  by  plaintiff's  husband,  George 
W.  Corbett,  before  he  received  the  injury  in  the  forenoon 
of  December  15,  1905,  which  caused  his  death?     A.  Yes. 

"(2)  Was  the  letter  in  which  said  check  was  inclosed 
when  received  by  the  defendant,  deposited  and  left,  or  caused 
to  be  deposited  and  left,  by  said  George  W.  Corbett,  in  the 
postoffice  in  Plymouth,  Wisconsin,  to  be  forwarded  by  mail, 
before  the  time  when  he  received  said  injury?     A.  Yes. 

"(3)  Was  said  check  received  by  defendant,  at  Omaha, 
Nebraska,  before  the  time  when  said  Gleorge  W.  Corbett  re- 
ceived said  injury?     A.  Yes. 

"(4)    (Withdrawn  and  not  submitted.) 

"(5)  Was  the  letter  which  is  dated  December  13,  1905, 
in  which  said  check  was  inclosed  when  received  by  defend- 
ant, written  or  caused  to  be  written  by  said  George  W.  Cor- 
bett?    A.  Yes. 

"(6)  Before  said  check  was  deposited  by  defendant  in 
the  bank  at  Omaha,  on  December  18,  1905,  did  defendant, 
through  its  secretary  and  treasurer,  E.  E.  Elliott,  have 
knowledge  or  information  that  said  George  W.  Corbett  had 
received  said  injury  ?  A.  (by  the  court  by  consent  of  coun- 
sel) No. 

"(7)  Before  said  check  was  paid  by  the  bank  at  Ply- 
mouth, Wisconsin,  on  December  21,  1905,  did  defendant, 
through  its  secretary  and  treasurer,  E.  E.  Elliott,  have 
knowledge  or  information  that  said  George  W.  Corbett  had 
received  said  injury  ?  A.  (by  the  court  by  consent  of  coun- 
sel) Yes,  the  notice  of  injury  was  received  by  defendant  on 
December  20,  1905. 

"(8)  Did  E.  E.  Elliott,  the  secretary  and  treasurer  of 
the  defendant  corporation,  while  at  the  city  of  Plymouth  in 
the  month  of  December,  1905,  after  the  death  of  George  W. 
Corbett,  request  of  M.  C.  Mead,  the  attorney  for  the  plaint- 
iff and  beneficiary,  that  the  plaintiff  furnish  proofs  of 
death  of  the  deceased  in  accordance  with  the  bv-laws  of  de- 
fendant  corporation?     A.  Yes." 
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Motions  and  rulings  were  made  and  exceptions  taken  pre- 
serving for  review  the  questions  discussed  in  the  opinion. 
Judgment  was  rendered  in  favor  of  plaintiff,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  were  briefs  by  O'Neill  &  Oilbert 
and  Benfey  &  Benfey,  attorneys,  and  oral  argument  by  WU- 
Ham  0.  Oilbert  and  Theodore  Benfey, 

if,  C.  Mead,  for  the  respondent. 

Tte  following  opinion  was  filed  March  10,  1908 : 

Mabshall,  J.  At  the  threshold  in  the  consideration  of 
this  case  is  presented  the  question  of  whether  a  defendant  can 
challenge  the  jurisdiction  of  the  court  in  which  he  is  cited  to 
appear,  upon  the  ground  that  the  summons  in  the  action  was 
not  eflBciently  served,  and  failing  in  that  can  submit  to  a  trial 
upon  the  merits  and  in  case  of  an  adverse  decision  can,  on 
appeal,  have  the  benefit  of  the  objection  made  at  the  start. 
Counsel  for  appellant  refer  to  our  statute  and  that  of  the 
state  of  Nebraska  and  decisions  in  respect  to  the  latter  and 
-draw  the  conclusion  therefrom  that  such  a  course  is  proper. 

As  we  view  the  case  we  need  not  follow  and  endeavor  to 
answer  counsel's  argimient  in  detail  on  the  jurisdictional 
question,  because  it  is  firmly  settled  in  respondent's  favor 
hy  numerous  deci«?ions  of  this  court.  Lowe  v.  Stringliam,  14 
"Wis.  222 ;  Orantier  v.  Rosecrance,  27  TVis.  488 ;  Blackwood 
V.  Jones,  27  Wis.  498 ;  Anderson  v,  Cohurn,  27  Wis.  558 ; 
Ins.  Co.  of  N.  A.  v.  Swineford,  28  Wis.  257;  Alderson  v. 
White,  32  Wis.  308 ;  Dikeman  v.  Struck,  76  Wis.  332,  45 
N.  W.  118.  The  following  language  by  Dixon,  C.  J.,  in 
Alderson  v.  White,  supra,  referred  to  by  counsel  for  re- 
spondent, is  often  quoted  as  an  unmistakable  indication  of 
the  doctrine  prevailing  in  this  state : 

"The  party  seeking  to  take  advantage  of  want  of  jurisdic- 
tion in  every  such  case,  must  object  on  that  ground  alone, 
and  keep  out  of  court  for  every  other  purpose.  If  he  goes 
in  for  any  purpose  incompatible  with  the  supposition  that 
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the  court  has  no  power  or  jurisdiction  on  account  of  defect- 
ive service  of  process  upon  him,  he  goes  in  and  submits  for 
all  the  purposes  of  personal  jurisdiction  with  respect  to  him- 
self, and  cannot  afterwards  be  heard  to  make  the  objection. 
It  is  a  general  appearance  on  his  part,  equivalent  in  its  effect 
to  proof  of  due  personal  service  of  process." 

It  will  be  thus  seen  that  the  right  to  proceed  to  a  trial  on 
the  merits  after  a  decision  against  the  defendant  on  the  juris- 
dictional question,  efficiently  saving  an  objection  to  the  ruling 
in  that  regard,  is  not  recognized  as  having  any  place  in  our 
practioe.  The  quoted  language  was  only  a  reiteration,  in  ef- 
fect, of  what  was  said  in  LoiiTe  v.  Stringhatrij  supra.  There 
the  doctrine  which  has  from  the  start  prevailed  here^,  was 
thus  plainly  stated  in  these  words: 

"We  think  it  is  also  a  waiver  of  such  a  defect  for  the 
party,  after  making  his  objection,  to  plead  and  go  to  trial  on 
the  merits.  To  allow  him  to  do  this,  would  be  to  give  him 
this  advantage.  After  objecting  that  he  was  not  properly  in 
court,  he  could  go  in,  take  his  chance  of  a  trial  on  the  merits, 
and  if  it  resulted  in  his  favor,  insist  upon  the  judgment  as 
good  for  his  benefit,  but  if  it  resulted  against  him,  he  oould 
set  it  all  aside  upon  the  ground  that  he  had  never  been  prop- 
erly got  into  court  at  all.  If  a  party  wishes  to  insist  upon 
the  objection  that  he  is  not  in  court,  he  must  keep  out  for  all 
purposes  except  to  make  that  objection." 

We  recognize  that  there  are  very  respectable  authorities  to 
tlie  contrary  of  the  foregoing,  among  which  are  the  following: 
llarhiess  v.  Hyde,  98  U.  S.  476;  Miner  v.  Francis,  3  N. 
Dak.  549,  58  ]Sr.  W.  343 ;  2  Ency.  PI.  &  Pr.  629,  630,  and 
note  1.  However,  it  is  believed  that  the  great  weight  of  au- 
tliority,  or  at  least  the  better  reasoning,  is  the  other  way. 
These  are  but  a  few  of  the  many  cases  that  might  be  cited  in 
support  of  that:  In  re  Clarke,  126  Cal.  388,  392,  58Tac  22; 
Manhard  v.  Scliott,  37  Mich.  234;  Stevens  v.  Harris,  99 
]Mich.  230,  58  X.  W.  230 ;  Uiiion  Pac.  R.  Co.  v.  De  Busk,  12 
Colo.  294,  20  Pac.  752 ;  Lord  v.  Hendrie  &  B.  Mfg.  Co.  13 
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Colo.  393,  22  Pac  782 ;  BvJ)y  Chief  M.  &  M.  Co.  v.  Ourley, 
3^  Colo.  199,  29  Pac.  668;  Stephens  v.  Bradley,  24  Fla. 
201,  3  South.  415 ;  Thayer  v.  Dove,  8  Blackf.  567 ;  Kronski 
V.  Mo.  Pac.  R.  Co.  77  Mo.  362. 

It  should  be  noted  in  passing  that  in  the  early  case  of 
Lowe  V.  Strmgham,  14  Wis.  222,  one  of  the  very  early  and 
leading  cases  on  the  subject,  Thayer  v.  Dove,  supra,  was  re- 
ferred to  for  the  correct  practice,  showing  that  this  court  con- 
siderately adopted  such  practice  as  the  better  one. 

We  note  that  early  California  cases  are  cited  in  2  Ency.  PL 
&  Pr.  630,  as  opposed  to  the  practice  here  favored.  The 
author  failed  to  note  that  such  cases  were  considered  and 
overruled  in  In  re  Clarice,  supra.  We  may  well  quote  the 
language  of  the  court  in  respect  to  the  matter,  showing,  as  it 
does,  that  after  adhering  to  the  practice  for  which  appellant 
contends  for  many  years,  it  was  abandoned  as  illogical : 

''As  a  rule  one  cannot  avail  himself  of  the  advantage  of 
being  a  party  and  escape  the  responsibilities.  Some  early 
cases  in  this  state  (Deidesheimer  v.  Brown,  8  Cal.  339,  and 
Lyman  v.  Milton,  44  Cal.  630)  seem  to  hold  that  a  defend- 
ant, having  first  objected  to  the  process  or  service  by  which 
he  was  brought  in,  may  then,  if  his  objections  are  overruled, 
answer  to  the  merits,  and  on  appeal  from  the  judgment  still 
avail  himself  of  his  obj,ections  to  the  jurisdiction  of  the  court 
over  .him.  This  rule  seems  unjust  and  illogical,  and  I  think 
does  not  prevail  elsewhere.  It  gives  the  defendant,  whose 
objections  to  the  jurisdiction  of  the  court  have  been  erro- 
neously overruled,  an  opportunity  to  go  to  trial,  and  if  the 
judgment  is  favorable  to  abide  by  it,  while  if  it  is  unfavor- 
able he  can  procure  a  reversal.  The  plaintiff  would  have 
no  such  advantage." 

The  question  is  presented  as  to  whether,  independently  of 
the  rule  above  discussed,  appellant  is  not  precluded  by  the 
doctrine  of  estoppel  from  questioning  the  validity  of  the  serv- 
ice upon  the  commissioner  of  insurance.  There  is  ground 
in  principle  for  holding,  and  considerable  authority  to  the 
Vol.  135  —  33 
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effect,  that  by  making  insurance  contracts  with  citizens  of 
this  state,  as  the  appellant  did,  it  held  itself  out  as  having 
cornplied  with  the  law  rendering  the  commissioner  competent 
to  receive  service  of  a  summons  in  an  action  against  it  in 
Buch  a  case  as  this ;  that  such  holding  out  as  regards  one  not 
having  knowledge  of  the  facts  nor  being  negligently  ignorant 
thereof,  is  as  effective  as  regards  the  status  of  such  commis- 
sioner as  such  compliance  in  fact  would  be.  We  do  not  need 
to  decide,  and  therefore  forego  deciding,  that  question,  though 
we  will  cite  in  passing  the  authorities  called  to  our  attention 
on  the  subject  Ehrman  v.  Teutonia  Ins.  Co.  1  Fed.  471; 
Knapp,  Stout  &  Co.  Co.  v.  Nat.  Mut.  F.  Ins.  Co.  30  Fed.  607 ; 
Dixon  V.  Order  of  Railway  Conductors,  49  Fed-  910;  Old 
Wayne  Mut.  Life  Asso.  v.  McDonough,  204  U.  S.  8,  27  Sup 
Ct.  236,  and  cases  therein  referred  to. 

The  language  of  the  court,  speaking  by  Mr.  Justice  Hab- 
LAN,  in  the  last  case  cited  is  quite  significant  if  the  nnaViTig  of 
insurance  contracts  using  the  United  States  mail  as  a  medium 
of  communication  between  the  foreign  and  the  domestic  party 
is,  in  a  proper  sense,  the  doing  of  business  within  the  state 
under  sec  1978,  Stats.  (1898),  which  point  we  do  not  now 
decide : 

"Undoubtedly,  it  was  competent  for  Pennsylvania  to  de- 
clare that  no  insurance  corporation  should  transact  business 
within  its  limits  without  filing  the  written  stipulation  speci- 
fied in  its  statute.  ...  It  is  equally  true  that  if  an  insur- 
ance corporation  of  another  state  transacts  business  in  Penn- 
sylvania without  complying  with  its  provisions  it  will  be 
deemed  to  have  assented  to  any  valid  terms  prescribed  by 
that  commonwealth  as  a  condition  of  its  right  to  do  business 
there;  and  it  will  be  estopped  to  say  that  it  had  not  done 
what  it  should  have  done  in  order  that  it  might  lawfully  en- 
ter that  commonwealth  and  there  exert  its  corporate  powers." 

The  next  proposition  requiring  consideration  is  this :  The 
contract  of  insurance  being  within  the  prohibition  of  sec 
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1978,  Stats.  (1898),  is  it  enforceable  in  the  courts  of  this 
fitate  ?    Such  statute  is  as  follows : 

"No  corporation,  association,  partnership  or  individual 
shall  do  any  business  of  insurance  of  any  kind,  or  make  any 
guaranty,  contract  or  pledge  for  the  payment  of  annuities  or 
endowments  of  money  to  the  families  or  representatives  of 
any  policy  or  certificate  holder,  or  the  like,  in  this  state  or 
with  any  resident  of  this  state,  except  according  to  the  con- 
ditions and  restrictions  of  these  statutes.  •  .  ." 

Thus  it  will  be  seen  that  since  the  appellant  never  quali- 
fied to  do  business  in  this  state  nor  to  make  any  contract  of 
insurance  with  a  citizen  of  this  state,  it  violated  the  law.  It 
is  useless  to  argue  that  the  act  of  contracting,  using  the 
United  States  mails  as  a  mediiun  of  negotiation  between  the 
party  without  and  the  party  within  the  state,  did  not  consti- 
tute a  wrong  on  appellant's  part  because  it  was  not  the  doing 
of  business  within  this  state.  We  do  not  need  to  discus8 
whether  what  occurred  was  or  was  not  the  doing  of  business. 
It  is  sufficient  for  the  case  that  appellant  was  unequivocally 
prohibited  from  making  any  insurance  contract  v^ith  a  resi- 
dent of  this  state,  except  upon  condition  precedent  of  its  hav- 

t  

ing  fully  qualified  itself  to  do  business  within  the  state.  The 
making  of  the  contract  rendered  appellant  a  lawbreaker 
whether  there  was  any  way  of  punishing  it  for  its  infraction 
or  not,  except  by  treating  it  as  an  outlaw  upon  its  invoking 
the  use  of  our  courts  for  redress  for  some  wrong  to  it  growing 
out  of,  or  connected  with,  the  prohibitive  transaction. 

Very  much  of  the  argument  on  the  part  of  appellant's 
counsel  is  upon  the  theory  that  appellant  in  dealing,  as  it  did, 
with  many  residents  of  this  state,  including  the  assured,  must 
be  regarded  as  perfectly  innocent  so  far  as  our  law  is  con- 
cerned, since,  forsooth,  it  asks  nothing  of  the  state  and  is  not 
amenable  to  its  laws  because  it  has  never  in  fact  submitted  to 
the  state  jurisdiction  as  conditioned  by  statute.  Counsel's 
logic,  it  seems,  is  fallacious.  It  wholly  overlooks  the  fact  tliat 
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the  prohibition  of  the  statute  is  directed  against  the  assurer 
and  covers  precisely  such  acts  as  the  one  in  question.  It  is 
A^Tongly  assumed  that  such  a  violation  is  not  a  wrong  at  all 
because  the  guilty  party  in  the  transaction,  named  in  the  stat- 
ute, was  at  tlie  time  thereof  outside  of  our  jurisdiction  and 
there  is  no  express  basis  in  the  law  for  penalizing  its  act  as 
an  offense  against  the  public.  There  is  no  escaping  the  oon- 
elusion,  it  seems,  applying  one's  reason  to  the  plain  words  of 
the  law,  that  appellant  in  negotiating  with  the  assured  and  is- 
suing to  him  the  beneficiary  certificate  held  itself  out  as  qual- 
ified to  do  so  and  by  such  false  pretense  committed  a  fraud 
upon  the  assured,  if  he  was  excusably  an  innocent  participant 
in  the  transaction.  It  must  be  kept  prominently  in  view,  as 
indicated,  that  the  prohibition  of  the  statute  is  solely  against 
the  assurer.  Therefore,  in  case  of  a  violation,  such  as  the 
one  in  question,  the  assurer  is  solely  the  guilty  party,  unless 
the  assured  knows,  or  is  chargeable  with  knowledge,  of  the 
facts  in  regard  to  the  capacity  of  the  former  to  legally  enter 
into  the  transaction.  The  admission  counsel  makes,  and 
could  not  avoid  making,  tiiat  the  association  violated  the  stat* 
utc,  in  connection  with  the  claim  that  it  nevertheless  commit* 
ted  no  wrong  because  it  kept  out  of  the  reach  of  the  state's 
jurisdiction,  is  a  r? on  sequitur. 

The  foregoing  suggests  the  importance  in  this  case  of  sev- 
eral very  familiar  elementary  principles  to  which  we  may 
well  refer. 

It  is  presumed  that  every  one  of  the  age  of  discretion  and 
of  sound  mind  knows  the  law.  Igncrantia  legis  non  excusai. 
That  applies  to  civil  as  well  as  to  criminal  cases,  especially  as 
regards  wrongs  involving  fraud  or  violation  of  statutory  pro- 
hibitions, wrongs  which  axe  malum  prohibitum^  Appellant 
cannot  escape  the  full  force  of  that  principle  upon  the  ground 
that  the  law  of  Wisconsin  as  to  it  was  foreign,  because  state 
restrictions  upon  insurance  business  by  foreign  corporations 
are  so  universal  that  it  must  be  presumed  that  one  circum- 
stanced as  appellant  was  respecting  the  transaction  under  con- 
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fiideration  knows,  or  at  least  has  reasonable  ground  to  know, 
not  only  that  statutory  conditions  exist  regarding  its  capacity 
under  the  laws  of  the  state  to  make  such  contracts,  but  that 
an  assured,  in  the  absence  of  information  to  the  contrary, 
would  reasonably  expect  the  contract  to  be  made  with  refer- 
ence to  the  law  bearing  on  its  validity.  Where  a  foreign 
makes  a  contract  with  a  domestic  person  and  the  right  to  do 
so  is  regulated  by  the  law  of  the  domicile  of  the  latter,  the 
former  is  presumed  to  know  such  law.  Huihsing  v.  Bosquet, 
3  McCrary,  569,  17  Fed.  54. 

The  next  elementary  principle  applying  significantly  to 
the  facets  here,  is  that  violations  of  civil  as  well  as  criminal 
law  are  presumed  against.  Norton  v.  Kcanx^y,  10  Wis.  443  ; 
Ijam  V.  Grant,  37  Wis.  548 ;  22  x\m.  &  Eng.  Ency.  of  Law 
(2d  ed.)  1280-1282.  The  text  at  the  latter  citation,  sup- 
ported by  numerous  authorities,  so  well  states  the  rule  iliat 
we  cannot  well  do  better  than  to  quote  it : 

"As  a  general  rule,  the  presumption  is  that  persons  act 
honestly  and  properly  in  their  business  and  social  relations ; 
or,  in  other  words,  there  is  a  presumption  against  misconduct 
on  the  part  of  individuals.  .  .  .  Thus,  in  an  action  on  a  con- 
tract, where  the  validity  of  the  contract  depends  on  the  ques- 
tion whether  one  of  the  parties  thereto  was  licensed  to  trans- 
act the  particular  business  to  which  the  contract  related,  it 
will  be  presumed  that  he  was  duly  licensed." 

The  next  significant  principle,  very  obvious  from  the  lan- 
guage of  the  statute  under  consideration,  and  so  unequiv- 
o<»ally  recognized  by  courts  as  to  be  now  classed  as  elemen- 
tary, is  that  the  dominant  purpose  of  such  a  law  is  to  pro- 
tect residents  of  the  state  who  might  be  induced  to  patroni/.e 
foreign  insurance  companies.  To  inflict  a  loss  upon  the  citi- 
zen who  has  innocently  contracted  with  such  a  company 
would  be  equivalent  to  holding:  that  the  legislature,  while 
ostensibly  extending  protection  to  domestic  persons,  placed 
one  of  the  most  efficient  weapons  that  could  have  been  de- 
signed in  the  hands  of  foreign  parties  to  perpetrate  frauds. 
Such  a  result,  manifestly,  should  not  be  held  to  be  the  one 
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intended  in  the  absence  of  plain  unmistakable  language  to 
that  effect,  either  in  the  literal  sense  of  the  words  used  or  by 
necessary  inference  therefrom.  That  doctrine  was  clearly 
recognized  and  discussed  at  length  in  two  recent  cases  de- 
cided by  this  court  Urwan  v.  N.  W.  Nat.  L.  Ins.  Co.  125 
Wis.  349,  103  K  W.  1102,  and  Lwun  v.  Pac.  Mut.  L.  Ins. 
Co.  131  Wis.  555,  111  N.  W.  660.  In  the  latter  case,  in 
harmony  witli  familiar  principles  and  the  general  trend  of 
decisions  elsewhere,  this  court,  speaking  by  Mr.  Justice  Tim- 
lin, laid  dowTi  the  rule  to  be  applied  to  such  statutes  as  the 
one  in  question,  in  these  words: 

"The  subject  matter  of  the  legislation  must  also  be  consid- 
ered and  the  effect  upon  innocent  third  parties  of  holding  the 
contract  void.  It  is  then  considered  whether  to  hold  the  re- 
sulting contract  void  would  not  rather  encourage  than  dis- 
courage violations  of  the  statute  by  allowing  the  guilty  party 
who  alone  is  subject  to  the  sanction  of  the  statute  to  profit 
by  his  breach  of  the  law.  And  further  the  court  should  con- 
sider what  class  of  persons  or  interests  the  statute  is  intended 
to  protect,  and  whether  that  protection  is  defeated  by  holding 
the  contract  void.  From  all  these  considerations,  aided  by 
sound  rules  of  interpretation  wherever  applicable,  the  court 
deduces  and  gives  effect  to  the  legislative  intention  in  this 
respect  in  all  cases  in  which  the  statute  has  not  expressly  de- 
clared the  contract  to  be  void." 

Up  to  this  point,  under  the  facts  of  this  case,  it  seems  to 
be  established  that  appellant  in  entering  into  the  relations  it 
did  with  the  assured,  knew  that  it  was  violating  the  law  of 
this  state.  By  the  plain  words  of  the  law,  and  on  principle, 
it  was  inexcusably  a  wrongdoer.  At  the  same  time  the  as- 
sured, so  far  as  the  record  shows,  had  a  right  to  assume  that 
appellant  had  complied  with  the  law.  As  we  have  indicated, 
there  being  no  express  prohibition  in  the  statute  as  to  him, 
there  could  have  been  no  wrong  on  his  part  except  by  know- 
ingly or  negligently  co-operating  with  the  appellant  to  violate 
it.  It  does  not  seem  that  the  mere  circumstance  that  the 
communications  between  the  parties  were  by  means  of  the 
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United  States  mail  efficiently  impairs  the  presumption,  from 
the  standpoint  of  the  assured,  that  appellant  was  what  it  as- 
sumed to  be  in  entering  into  the  contract^  to  wit,  a  duly  li- 
censed corporation  to  transact  such  business. 

It  has  been  expressly  held  in  many  jurisdictions  that  when 
a  foreign  insurance  corporation  offers  to  contract  with  the 
citizen  of  a  state  the  latter  has  a  right  to  rely  upon  the  former 
having  complied  with  the  law  and  so  is  not  obliged  to  make 
any  investigation  in  that  regard.  Principle,  illustrated  by 
the  authorities  cited  in  the  able  brief  of  respondent's  counsel 
and  many  others,  very  conclusively  supports  that.  Swan  v. 
Water  town  F.  Ins.  Co.  96  Pa.  St.  37;  Lasher  v.  Stimson, 
145  Pa.  St.  30,  22  Atl.  552 ;  Union  Mut.  L.  Ins.  Co.  v.  Mc- 
MiUen,  24  Ohio  St.  67,  79 ;  Ehmian  v.  Teutonia  Ins.  Co.  1 
Fed.  471;  Berry  v.  Knights  Templars'  &  M.  L,  Ind.  Co.  46 
Fed.  439 ;  Diamond  P.  0.  Co.  v.  Minneapolis  Mut.  F.  Ins. 
Co.  55  Fed.  27;  Oanser  v.  Firemen's  Fund  Ins.  Co.  34 
Minn.  372,  25  I^.  W.  943;  8ea/t}xans  v.  Christian  Bros.  M. 
Co.  66  Minn.  205,  68  K  W.  1065 ;  WateHown  F.  Ins.  Co. 
V.  Rust,  141  111.  85,  30  K  E.  772 ;  BrooUyn  L.  Ins.  Co.  v. 
Bledsoe,  52  Ala.  538;  Sparhs  v.  Nat.  M.  Ace.  Asso.  100 
Iowa,  458,  69  K  W.  678;  Marshall  v.  Reading  F.  Ins.  Co. 
78  Hun,  83,  29  K  Y.  Supp.  334. 

From  these  authorities  and  the  elementary  principles  they 
illustrate  we  deduce  this  as  the  rule  governing  this  class  of 
cases  as  regards  sec.  1978,  Stats.  (1808)  :  A  resident  of  this 
state  while  in  this  state,  with  whom  a  foreign  insurance  com- 
pany offers  to  contract,  in  the  absence  of  actual  or  constructive 
knowledge  to  the  contrary,  may  safely  rely  upon  the  pretense 
involved  in  such  offer  that  such  company  is  competent  to  so 
contract.  In  case  of  a  contract  of  insurance  being  made  with 
a  resident  of  this  state  while  therein,  and  maturing,  the  cor- 
poration cannot  avoid  complying  with  it  by  putting  up  as  a 
shield  its  own  violation  of  the  statute  prohibiting  it  from 
making  such  contract. 
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From  the  foregoing  no  reason  is  perceived  why,  on  grounds 
of  public  policy,  judicial  assistance  should  be  refused  re- 
spondent to  enforce  the  insurance  contract  in  question.  The 
policy  of  the  statute  is,  as  indicated,  to  safeguard  domestic 
persons.  Therefore,  it  is  satisfied  rather  than  violated  by 
lending  judicial  aid  to  one  of  such  persons  who  would  other- 
wise be  most  grievously  defrauded  in  the  name  of  the  law. 
Courts  cannot  look  otherwise  than  witb  disfavor  upon  the  act 
of  a  foreign  insurance  company  which  has  knowingly  vio- 
lated the  domestic  law  by  making  a  contract  of  insurance 
with  a  resident  of  this  state  in  the  face  of  a  plain  prohibi- 
tion and  expressly  against  it  only,  the  assured  not  being 
within  the  inhibition  except^  as  we  have  stated,  by  implica- 
tion that  he  shall  neither  knowingly  nor  negligently  partici- 
pate in  the  transaction,  and  in  the  given  case  being  free 
from  actual  or  constructive  knowledge  of  the  violation,  and 
after  taking  the  money  from  its  victim  from  time  to  time 
till  the  maturity  of  the  contract,  invokes  the  very  law  it  has 
set  at  defiance  to  escape  its  obligation  to  the  beneficiary, 
for  the  protection  of  whom  the  assured,  no  longer  at  hand 
to  saf^uard,  in  good  faith  paid.  A  l^islative  purpose 
favorable  to  such  a  result  would  so  offend  against  one's  sense 
of  justice  that  anything  short  of  an  unmistakable  legislative 
command  to  that  effect  could  enable  us  to  appreciate  it  to  be 
the  will  of  the  lawmaking  power.  The  command  in  this 
case  by  reasonable  inference  goes  no  further  than  that  judicial 
recognition  of  the  prohibited  contract  shall  not  be  given  to  aid 
the  assurer  adversely  to  the  assured  in  any  case,  nor  rew^ni- 
tion  of  the  contract  as  enforceable  upon  either  side  in  case  of 
the  parties  being  in  pari  delicto,  which  status  can  only  exist 
by  actual  or  constructive  knowledge  on  the  part  of  the  as- 
sured at  the  time  of  making  the  contract  of  incompetency  on 
the  part  of  the  assurer  to  make  the  same.  If  the  legislature 
intended  the  law  to  go  further  it  could  easily  have  done  so. 
It  could  have  expressly  prohibited  the  assured  as  well  as  the 
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assurer  from  entering  into  such  a  transaction  as  the  one  un- 
der consideration,  except  upon  condition  precedent  of  the  lat- 
ter having  complied  with  the  laws  of  this  state  on  the  subject, 
and  provided  that  the  former  should  be  chargeable  with 
knowledge  of  the  fact  as  to  such  competency.  It  could  have 
provided  that  the  prohibited  contract  should  be  wholly  void 
as  to  both  parties  to  the  transaction.  It  could  have  in  other 
ways  rendered  unmistakable,  disability  of  the  assured  under 
any  circumstances  to  enforce  the  prohibited  contract  in  the 
-courts  of  this  state.  It  has  done  neither,  nor  done  anything 
indicating,  reasonably,  or  raising  a  well-grounded  suspicion 
of,  a  purpose  to  close  the  portals  of  the  courts  to  residents  of 
this  state,  under  such  circumstances  as  we  have  here,  thus  en- 
abling a  foreign  corporation  to  receive  and  retain  from  one  of 
such  residents  consideration  for  a"  promise  and  escape  render- 
ing the  agreed  equivalent  therefor. 

There  being  no  ground  of  public  policy,  as  we  have  seen, 
why  the  court  should,  on  its  own  initiative  or  upon  suggestion, 
refuse  to  lend  judicial  aid  for  the  enforcement  of  such  a  con- 
tract as  the  one  in  hand,  the  plainest  principle  of  estoppel  op- 
erates to  prevent  appellant  from  invoking  its  own  wrong  to 
relieve  itself  from  liability, — that  supreme  equity  in  the  law 
which  stands  guard,  so  to  speak,  in  all  courts,  that  one  shall 
not  be  permitted  to  falsely  assume  one  character  for  the  pur- 
pose of  entering  into  contractual  relations  with  another,  rea- 
sonably calculated  to,  and  which  does,  deceive  such  other 
without  his  fault  into  efficiently  co-operating  to  produce  such 
result,  and  then  shift  to  an  inconsistent  attitude  for  the  pur- 
pose of  avoiding  his  obligation,  to  that  other's  injury.  The 
law  will  not  recognize  any  such  change  of  position,  but  will 
strictly  hold  such  person  responsible  according  to  the  pre- 
tenses which  induced  such  other  to  act. 

On  both  the  question  of  public  policy  and  the  one  of  es- 
toppel under  such  a  statute  and  in  face  of  such  facts  as  we 
have  to  deal  with  here  we  fully  approve  of  this  text  in  Judge 
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Thompson's  work  on  Corporations  at  sec.  7960,  deduced  from 

authorities  cited,  and  quoted  to  us  by  respondent's  counsel: 

'The  plaintiff  may  rightfully  presume  that  the  defendant 
has  complied  with  the  statutes  entitling  it  to  do  business 
within  the  state.  It  has  been  observed  that  one  of  the  objects 
of  such  statutes  is  the  protection  of  the  people  against  worth- 
less foreign  companies ;  and  that,  as  the  domestic  citizen  is 
not  required  to  see  that  the  foreign  corporation  has  observed 
the  laws  before  he  enters  into  a  contract  with  it,  there  is  no 
reason,  founded  in  public  policy,  which  will  enable  k  solvent 
foreign  corporation  which  has  violated  the  domestic  law  in 
making  contracts  and  receiving  the  consideration  therefor 
from  an  innocent  citizen,  to  escape  liability  for  its  perform^ 
ance  by  setting  up  its  own  turpitude." 

The  result  of  the  foregoing  is  that  the  contract  in  question 
was  valid  at  its  inception  and  was  enforceable  in  this  state 
at  the  time  of  the  commencement  of  this  action  if  Corbett  was 
a  member  of  the  association  in  good  standing  at  the  time  he 
was  injured,  and  that  the  court  obtained  jurisdiction,  both 
as  to  the  person  of  appellant  and  the  subject  matter  involved. 

We  now  come  to  tlie  questions  respecting  whether  Corbett 
kept  the  insurance  certificate  in  force  up  to  the  time  he  was 
fatally  injured.  If  he  did,  questions  of  waivei:  discussed  in 
tlie  briefs  of  coimsel  need  not  be  considered. 

At  this  point  we  repeat  to  some  extent  what  is  shown  by 
the  statement.  Mr.  Elliott,  the  secretary  and  treasurer  of 
appellant,  whose  duty  it  was,  according  to  the  evidence,  to 
receive  all  dues  upon  memberships  and  in  fact  did  receive 
at  the  home  office  in  Omaha,  ^TsTebraska,  the  payments  on 
the  membership  in  question,  including  that  due  December 
10,  1905,  visited  this  state  after  Corbett's  death,  duly  author- 
ized to  investigate  the  merits  of  respondent's  claim.  He 
was  called  for  the  respondent  on  the  trial  as  an  adverse 
witness.  In  the  course  of  his  testimony  he  stated  that  a 
letter  dated  December  13,  1905,  purporting  to  have  been 
written  and  signed,  all  in  typewriting,  by  Corbett,  inclos- 
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ing  a  check  purporting  to  have  been  dra-wn  and  signed  by 
him,  December  10,  1905,  for  payment  of  his  membership 
fee  due  on  that  date,  was  received  by  appellant  at  Omaha, 
Xebraska,  December  16,  1905,  and  was  in  due  course  col- 
lected, appellant  having  no  knowledge  of  the  injury  to  Cor- 
bett till  after  the  check  was  used  as  its  property.  The  en- 
velope was  not  produced  and  that  circumstance  was  ac- 
counted for  upon  the  ground  that  it  was  destroyed  as  was 
customary.  Under  the  insurance  contract  and  the  custom 
of  doing  business  by  the  appellant,  as  is  conceded,  if  the 
letter  containing  the  check  was  deposited  in  the  postoffice  at 
Corbett's  home  in  Wisconsin  and  received  by  appellant  at 
Omaha,  Xebraska,  before  he  was  injured,  as  the  jury  found, 
barring  questions  which  have  been  decided  in  respondent's 
favor,  she  was  entitled  to  recover.  In  that  respect  the  evi- 
dence of  Elliott  had  a  very  material  bearing  on  the  case.  A 
witness  was  permitted  to  testify  in  respondent's  behalf  under 
objection  and  on  the  assurance  of  respondent's  counsel  that 
the  evidence  was  offered  for  purposes  of  impeachment  only, 
that  Elliott  stated  to  him  on  the  occasion  of  the  aforesaid  visit 
to  this  state,  that  Corbett's  letter  containing  the  check  was  re- 
ceived by  appellant  at  the  home  office  on  the  14th  day  of  De- 
cember, 1905.  A  second  witness  was  permitted  to  testify 
under  objection  to  the  same  effect  We  are  satisfied  from 
the  record  that  appellant's  counsel  is  correct  in  the  claim  that 
the  evidence  of  both  witnesses  was  offered  and  received  for 
purposes  of  impeachment  only  and  that  it  was  so  understood 
at  the  close  of , the  trial  by  all  participants  therein.  So  the 
question  of  whether  such  evidence  was  competent  to  prove  ad- 
missions by  the  corporation  need  not  be  considered. 

Viewing  the  evidence  as  before  indicated  as  to  Elliott's 
declaration  inconsistent  witli  his  evidence  that  the  check  was 
received  December  16,  1905,  counsel  for  appellant  insist 
that  the  court  erred  in  admitting  tlie  same,  but  we  must  hold 
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to  the  contrary  under  sec.  4068,  Stats.  (1898),  pursuant  to 
which  Elliott  was  called  to  testify,  which  provides  as  foUoiro: 

"Any  party  to  the  record  in  any  civil  action  ...  or  the 
president,  secretary  or  other  principal  managing  agent  of 
any  corporation  which  is  such  a  party  .  .  .  may  be  ex- 
amined upon  the  trial  .  •  .  at  the  instance  of  the  adverse 
party  .  .  ,  but  the  party  calling  for  such  examination  shall 
not  be  concluded  thereby  and  may  rebut  the  evidence  given 
thereon  by  counter  or  impeaching  testimony." 

Errors  are  assigned  upon  the  ground  that  with  the  evi- 
dence out  of  the  case,  except  for  purposes  of  impeachment, 
as  to  Elliott's  statements  that  he  received  Corbett^s  letter  and 
check  December  14,  1905,  the  verdict  of  the  jury  as  to  when 
such  receipt  occurred  and  when  the  letter  was  mailed  is  not 
supported  by  the  evidence.  We  have  carefully  examined  all 
of  the  evidence  in  relation  to  those  points.  There  was  much 
circumstantial  evidence  proving,  or  tending  to  prove,  that 
Corbett  drew  and  signed  the  check ;  that  according  to  his  cus- 
tom he  made  a  stub  in  his  check  book  corresponding  to  the 
check;  that  he  wrote  the  letter  with  which  the  check  was 
transmitted,  three  days  before  he  was  injured ;  that  the  letter 
was  written  on  the  day  of  its  date;  that  Corbett  deposited  the 
letter  in  the  postoffice ;  that  he  must  have  done  so  before  he 
was  injured  because  he  was  unconscious  thereafter  till  he 
died ;  that  if  the  letter  was  so  deposited  it  must  have  reached 
Omaha  in  the  regular  course  of  the  mail  before  the  time  tes- 
tified to  by  Elliott,  and  that  his  testimony  as  to  the  postmark 
upon  the  envelope  was  false.  There  was  evidence  warrant- 
ing the  jury  in  rejecting  all  of  Elliott's  testimony  as  untrue. 
There  was  still  other  circumstantial  evidence,  sufficient  in 
the  whole,  as  it  seems  to  us,  notwithstanding  the  conflicting 
evidence,  which  we  need  not  take  time  to  detail,  to  carry  the 
questions  under  discussion  to  the  jury,  and  that  precludes  U3 
from  disturbing  the  verdict. 

As  before  indicated,  in  view  of  the  conclusions  already 
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reached  we  need  not  proceed  further.     The  points  decided 
jnstiiy  the  judgment,  irrespective  of  any  other  question  dis- 
cussed by  counsel.     Since  such  other  questions  are  thus  ren- 
dered unimportant  we  forego  considering  them. 
By  the  Court — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied  May  8,  1908. 


Lyitdon  Luhbeb  Company,  Appellant^  vs.   Sawybb,  He- 

spondent. 

Avril  S—May  8,  1908, 

Conflict  of  Jaw8:  Deeds:  What  law  governs:  Demurrer:  Opening  rec- 
ord: Covenants:  Action  for  breach:  Proper  allegations:  Fraud- 
ulent  representations:  Reforming  deed:  Jurisdiction:  Estoppeh 

1.  The  law  of  the  state  where  land  is  situated  governs  its  descent, 

alienation,  and  transfer,  and  the  effect  and  construction  of 
deeds  conveying  it,  in  so  far  as  they  affect  the  rights  of  parties 
arising  from  such  descent,  alienation,  or  transfer. 

2.  A  resident  of  Wisconsin  executed  in  Illinois  a  conveyance  of 

land  in  Mississippi  to  a  Mississippi  corporation,  pursuant  to  an 
option  contract  made  in  Wisconsin  with  the  principal  stock- 
holders and  oflacers  of  said  corporation  providing  for  a  convey- 
ance either  In  Wisconsin  or  Illinois.  Held,  that  the  convey- 
ance was  governed  by  the  laws  of  Mississippi;  that  the  cov- 
enant of  warranty  contained  therein  cannot  be  treated  as  sep- 
arate and  independent  from  the  contract  of  conveyance;  and 
hence  that  the  rule  of  place  of  performance  governing  ordinary 
commercial  contracts  cannot  apply. 

3.  A  demurrer  to  an  answer  and  counterclaim  relates  back  to  the 

complaint  and  requires  examination  of  its  sufficiency,  and  if 
found  insufficient  the  demurrer  should  be  sustained  as  a  de- 
murrer to  the  complaint,  although  the  answer  and  the  counter- 
claim are  sufficient. 

4.  A  complaint  which  seeks  to  charge  defendant  with  a  breach  of 

a  covenant  in  his  deed  against  incumbrances  made  or  suffered 
by  him  should  state  that  the  incumbrance,  which  is  alleged  to 
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have  existed  at  the  time  of  the  conveyance,  had  its  inception 
while  defendant  was  owner  of  the  premises. 
6.  To  plaintiffs  complaint  seeking  to  charge  defendant  with  lia- 
bility for  breach  of  covenant  against  incumbrances,  contained 
in  a  deed  conveying  land  situated  outside  the  state  of  defend- 
ant's residence,  defendant  by  answer  and  counterclaim  alleged 
that  plaintiff  fraudulently  concealed  from  him  the  fact  that 
certain  taxes  on  said  land  had  not  been  paid,  which  by  the  law 
of  the  state  where  the  land  was  situated  constituted  a  lien 
thereon;  that  defendant,  as  plaintiff  knew,  was  ignorant  of  the 
law  of  such  other  state;  that  plaintiff  concealed  the  effect  of 
such  law  and  induced  defendant  to  execute  a  deed  which  in 
form  contained  no  covenant  against  incumbrances,  but  which 
contained  words  which  by  the  law  of  the  state  where  the  land 
was  situated,  of  which  law  defendant,  as  plaintiff  knew,  was  ig- 
norant, and  the  effect  of  which  plaintiff  concealed  from  defend- 
ant, operated  as  a  covenant  against  incumbrances.    Held,  on 
demurrer,  that  the  answer  and  counterclaim  stated  sufficient 
facts  to  entitle  defendant  to  relief  on  account  of  fraud  against 
plaintiffs  claim,  and  to  reformation  of  the  deed  so  as  to  ex- 
press the  agreement  actually  made  between  the  parties. 
€.  While  the  courts  of  this  state  cannot  reach  and  modify  a  deed 
recorded  In  the  proper  county  in  another  state  where  land 
included  in  the  deed  is  situated,  yet,  if  a  plaintiff  appears  here 
to  enforce  a  right  under  such  deed,  a  court  of  equity  may,  as 
against  plaintiff,  upon  a  proper  showing,  compel  reformation 
of  the  deed  so  as  to  ejEpress  the  agreement  actually  made  be- 
tween the  parties. 
7.  Where  the  principal  stockholders  and  officers  of  a  corporation, 
by  conduct  prior  to  its  organization,  would  be  estopped  ftt>ni 
enforcing  a  liability  against  a  grantor  of  land  for  breach  of 
covenant  against  incumbrances,  a  corporation  subsequently  or- 
ganized by  them  for  the  purpose  of  purchasing  such  land  would 
likewise  be  estopped. 


Appeal  from  an  order  of  the  circuit  court  for  Washington 
county:  Martin  L.  Lueck,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  overruling  plaintiff's  demur- 
rer to  defendant's  answer  and  counterclaim. 

The  complaint  alleged  that  the  plaintiff  was  a  Mississippi 
cor|X)ration  and  that  defendant  was  a  resident  of  Wisconsin 
at  the  time  of  the  purchase  of  the  property  in  question  from 
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the  defendant;  that  on  May  21,  1903,  defendant  was  the 
owner  of  the  premises  in  question,  which  were  situated  in 
Mississippi ;  that  defendant  and  his  wife  on  that  day  trans- 
ferred the  lands  to  plaintiff  by  deed ;  that  plaintiff  accepted 
the  transfer  and  took  possession  of  the  lands  under  such  deed, 
the  deed  specifying  the  consideration,  and  that  defendant 
thereby  did  "grant,  bargain,  sell,  convey,  and  warrant"  to 
plaintiff  the  lands  therein  described ;  that  the  deed  was  exe- 
cuted and  delivered  in  the  city  of  Chicago;  and  that  there 
was  no  seal  aflixed  to  the  signatures  of  the  defendant  and  his 
mfe.     The  complaint  alleges  that  the  law  of  Mississii)pi  pro^ 
rides  that  private  seals  are  dispensed  with,  except  as  to  cor- 
porations, and  that  the  distinction  between  sealed  and  un- 
sealed instruments,  as  to  rights  conferred  or  the  remedies 
thereon,  is  abolished.     It  also  allied  that  the  statute  in  force 
in  Mississippi  when  the  deed  was  made,  as  to  forms  of  con- 
veyances and  the  effect  of  the  use  of  the  words  "grant,"  "bar- 
gain," and  "sell"  and  the  warranty  in  conveyances,  declares 
that  "  'grant,  bargain,  sell'  shall  operate  as  an  express  cove- 
nant to  the  grantee,  his  heirs  and  assigns,  that  the  grantor 
was  seized  of  an  estate  free  from  incumbrance  made  or  suf- 
fered by  the  grantor  except  the  rents  and  services  that  may  be 
reserved,  and  also  for  quiet  enjoyment  against  the  grantor, 
his  heirs  and  assigns,  unless  limited  by  express  words  cour 
tained  in  the  conveyance;  and  the  grantee,  his  heirs  and  as- 
signs, may  in  any  action  assign  breaches  as  if  the  covenants 
al)ove    mentioned    were    expressly    inserted."      Sec.    2440 
(1196),  ch.  70,  Ann.  Code  IMiss.  1892.     It  is  further  al- 
leged that  sec.  2480  (1233),  ch.  70,  Ann.  Code  Miss.  1892, 
declares  that  "the  word  'warrant'  without  restrictive  words 
in  a  conveyance  shall  constitute  a  covenant  by  the  grantor 
that  he  and  his  heirs  and  personal  representatives  will  for- 
ever warrant  and  defend  the  title  of  the  property  imto  tlie 
grantee  and  his  heirs,  representatives  and  assic^s,  against 
the  claims  of  all  persons  whomsoever  lawfully  claiming  the 
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same/'  The  oamplaint  also  alleges  that  the  premises  were  not 
free  from  all  incumbrances  at  the  time  of  the  making  and  de- 
livery of  the  deed,  but  that  they  were  subject  to  a  duly  as- 
sessed and  levied  tax  under  the  laws  of  Mississippi,  amount- 
ing to  $324 ;  that  such  tax  was  a  subsisting  lien  on  the  prem- 
ises at  the  time  they  were  so  conveyed,  and  that  plaintiff  was 
compelled  to  pay  these  taxes  on  February  1,  1904,  to  prevent 
a  sale  of  the  premises  for  unpaid  taxes  and  to  protect  its  in- 
terest in  the  lands ;  and  that  when  plaintiff  so  paid  the  taxes 
defendant  became  indebted  to  plaintiff  therefor,  but  has  re- 
fused to  pay  their  amount,  though  requested  so  to  do. 

The  defendant  answered  the  complaint,  admitting  plaint- 
iff's  incorporation,  his  residence,  and  the  conveyance  of  these 
lands  to  plaintiff  on  May  21,  1903.  He  alleges  that  Carter 
&  Kennedy  of  Hattiesburg,  Mississippi,  held  an  option  from 
him  for  the  purchase  of  the  lands  upon  the  terms  therein 
specified ;  that  a  transfer  under  the  option  was  to  be  made  at 
either  Milwaukee,  Wisconsin,  or  Chicago,  Illinois,  upon 
payment  of  the  specified  purchase  price;  that  he  had  no  n^- 
tiations  with  the  plaintiff  other  than  through  Carter  &  Ken- 
nedy ;  that  the  lands  were  transferred  to  plaintiff  under  this 
option  at  Carter  &  Kennedy's  direction;  and  that  for  the  con- 
venience of  Carter  &  Kennedy  the  transfer  was  made  pur- 
suant to  the  option  and  executed  at  Chicago,  Illinois.  De- 
fendant alleges  that  all  the  taxes  assessed  and  levied  upon  tie 
lands  embraced  in  the  deed  had  been  paid  at  the  time  of  the 
convevance  and  that  the  lands  were  clear  from  tax  liens  and 
claims,  and  that  he  had  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  allegations  of  the  complaint 
respecting  the  existence,  at  the  time  of  the  execution  and  de- 
livery of  the  deed,  of  liens  for  taxes  on  the  lands  for  the  year 
1903  under  the  laws  of  Mississippi.  For  further  defense 
and  as  an  equitable  counterclaim  defendant  allies  that  he 
and  Carter  &  Kennedy  entered  into  an  option  agreement  be- 
fore this  transfer,  whereby  he  agreed  to  convey  these  lands  to 
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them  upon  the  terms  stipulated,  which  contained  no  stipula- 
tion that  he  was  to  pay  the  1903  taxes  on  the  premises ;  that 
Carter  and  Kennedy  as  principal  stockholders  and  officers  in 
plaintiff  company  directed  that  the  transfer  of  the  lands,  un- 
der their  option  to  purchase,  be  made  to  plaintiff,  as  was 
done  by  the  deed  in  question ;  that  Carter  &  Kennedy  con- 
ducted all  the  negotiations  for  the  transfer  and  were  fully 
informed  of  all  the  terms  and  conditions  thereof;  that  Carter 
&  Kennedy  fully  understood  that  payment  of  the  taxes  by  de- 
fendant was  not  intended  or  included  in  the  option  agreement 
and  that  they  and  defendant  understood  and  intended  that 
defendant  was  not  to  be  held  for  or  required  to  pay  the  taxes 
for  1903  on  these  lands.  Defendant  further  alleges  that 
Carter  &  Kennedy,  at  the  time  of  the  execution  of  this  deed, 
led  defendant  to  believe  that  the  lands  were  then  free  from 
all  incumbrances,  including  taxes,  and  that  they  accepted  the 
transfer  of  the  title  without  any  covenants  against  incum- 
brances. It  is  further  alleged  that  Carter  &  Kennedy  were 
fully  informed  as  to  the  laws  of  the  state  of  Mississippi  re- 
specting the  assessment  and  levy  of  taxes  and  as  to  the  liens 
created  thereby,  if  any ;  of  the  legal  effect  under  Mississippi 
statutes  of  the  operative  words  "grant,  bargain,  sell,  convey, 
and  warrant"  in  deeds;  and  that  defendant  was  wholly  ig- 
norant as  regards  these  matters  of  law ;  that  Carter  &  Ken- 
nedy were  fully  informed  of  defendant's  want  of  knowledge 
as  to  these  matters ;  that  they  represented  to  defendant  that 
they  had  caused  the  title  to  be  examined  and  led  defendant  to 
believe  that  it  was  free  and  clear  of  incumbrances  at  the  time 
of  conveyance;  and  that  defendant  relied  on  the  acts,  con- 
duct, and  representations  respecting  all  these  matters  in- 
volved in  the  transfer  and  was  thereby  induced  to  make  and 
execute  the  deed  at  the  time,  in  the  manner  and  form  as  set 
out  in  the  pleading.  Defendant  demands  affirmative  relief 
to  the  effect  that  plaintiff  be  precluded  from  enforcing  the 
claim  alleged,  and,  if  necessary,  that  the  deed  be  reformed  so 
Vol.  185  —  34 
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as  to  convey  the  premises  subject  to  tiie  taxes  for  the  year 
1903. 

The  plaintiff  filed  a  demurrer  to  the  answer  upon  the 
ground  that  it  appears  on  the  face  thereof  that  it  does  not 
state  facts  sufficient  to  constitute  a  defense;  and  also  de- 
murred separately  to  the  alleged  counterclaim  therein  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  counterclaim,  '^(1)  because  said  counterclaim  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  also 
(2)  because  the  alleged  cause  of  action  stated  in  said  counter- 
claim is  not  pleadable  as  a  counterclaim  in  this  action."  The 
court  entered  an  order  overruling  the  demurrers.  This  is  an 
appeal  from  such  order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Kuechennieister  &  Barney,  and  for  the  respondent  on.  that  of 
E.  W.  Sawyer  &  H.  A.  Sawyer. 

SiEBBCKEB,  J.  The  appellant  contends  that  the  demurrer 
to  the  answer  and  the  counterclaim  should  have  been  sus- 
tained, because  the  facts  alleged  constitute  no  defense  nor 
facts  constituting  an  estoppel,  nor  grounds  for  affirmative  re- 
lief  upon  a  counterclaim.  The  questions  on  this  demurrer 
involve  inquiry  as  to  whether  the  rights  of  the  parties  arising 
out  of  the  transaction  alleged  are  governed  by  the  laws  of  the 
state  of  Mississippi  or  of  the  state  of  Wisconsin.  The  plead- 
ing shows  that  the  transfer  embraces  Mississippi  lands;  that 
the  plaintiff  is  a  corporation  organized  under  Mississippi 
laws  and  that  its  officers  and  stockholders  are  residents  of 
the  state  of  Mississippi ;  and  that  the  defendant  is  a  resident 
of  Wisconsin,  where  the  option  between  him  and  Carter  & 
Kennedy  for  the  sale  of  the  lands  was  made.  This  option 
provided  that  a  conveyance  under  it  was  to  be  executed  at 
Milwaukee,  WisconBin,  or  in  Chicago,  Illinois.  It  is  alleged 
that  the  deed  in  question  was  actually  executed  and  delivered 
and   the   consideration  paid   in   Chicago.     The   allegations 
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dearly  show  that  tho  transaction  is  one  hetween  persons  of 
different  states,  conoeming  lands  in  a  state  where  one  of  the 
parties  resides.  It  is  well  established  that  the  law  of  the 
state  wherein  land  is  situated  controls  and  governs  its  de- 
scent, alienation,  and  transfer,  and  the  effect  and  oonstmction 
of  deeds  conveying  it,  in  so  far  as  they  affect  the  rights  of 
parties  arising  from  such  descent,  alienation,  or  transfer. 
McOoon  V.  Scales,  9  Wall.  23 ;  Brine  v.  Ins,  Co.  96  U.  S. 
627 ;  Poison  v.  StewaH,  167  Mass.  211,  45  K  E.  737 ;  RUey 
V.  Burroughs,  41  Neb.  296,  59  K  W.  929 ;  Tillotson  v.  Prich- 
ard,  60  Vt.  94, 14  AtL  302 ;  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406;  Frierson  v.  Williams,  67  Miss.  451.  In  the  last 
case  cited  the  court  quotes  with  approval  the  following  from 
Story,  Confl.  of  Laws: 

"The  general  principle  of  the  common  law  is  that  the  laws 
of  the  place  where  such  immovable  property  is  situate  exclu- 
sively govern  in  respect  to  the  rights  of  the  parties,  the  modea 
of  transfer,  and  the  solemnities  which  should  accompany 
them."  Sec.  424.  And:  "The  same  rule  would  also  seem 
equally  to  apply  to  express  liens  and  to  implied  liens  upon 
immovable  estate.*'  See,  also,  Dicey,  Confl.  of  LawB^  rule 
151,  p.  586.   • 

Respondent  contends  that  under  the  circumstances  of  the 
case  the  covenant  here  in  question  should  be  treated  as  sep- 
arate and  independent  from  the  contract  of  conveyance.  We 
cannot  so  consider  it  in  view  of  its  nature  and  its  effect  upon 
the  rights  of  the  parties  respecting  the  title  to  this  land. 
Hence  the  rule  of  the  place  governing  ordinary  commercial 
contracts  (Brown  v.  Gates,  120  Wis.  349,  97  K  W.  221,  98 
N.  W.  205)  cannot  apply.  It  is  alleged  by  defendant  that 
aH  the  taxes  assessed  and  levied  on  these  lands  at  the  time  of 
conveyance  were  paid,  and  that  defendant  had  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  allegation 
in  the  complaint  charging  that  the  lands  were  then  subject  to 
a  tax  duly  assessed  and  levied  under  the  laws  of  Mississippi, 
and  that  it  constituted  an  incumbrance  thereon,  and  that  de- 
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fendant  became  indebted  to  plaintiff  for  the  amount  of  such 
tax,  which  plaintiff  was  compelled  to  pay  in  February,  1904, 
to  protect  its  interest  in  the  lands  embraced  in  the  deed 
These  allegations  of  tbe  answer  are  a  denial  of  the  all^ations 
of  the  complaint  and  thus  raise  an  issue  between  the  parties 
as  to  the  matters  thus  alleged. 

The  plaintiff's  demurrer  to  the  answer  and  counterdaim 
relates  back  to  the  complaint  and  requires  examination  of  the 
sufficiency  of  the  complaint  Lawe  v.  Hyde,  39  Wis.  345, 
and  cases  cited.  The  question  of  the  sufficiency  of  the  com- 
plaint was  not  specifically  presented  on  appeal  in  the  briefs 
and  arguments.  An  examination  of  the  complaint  discloses 
that  plaintiff  seeks  to  charge  defendant  witli  a  breach  of  a 
covenant  in  this  deed  against  incumbrances  "made  or  suf- 
fereil"  by  the  defendant.  But  the  complaint  is  silent  as  to 
whether  the  incumbrance,  which  is  alleged  to  have  existed  at 
the  time  of  conveyance,  did  in  fact  have  its  inception  during 
tlie  time  that  defendant  was  owner  of  the  premises.  Nor  are 
the  facta  alleged  in  the  pleadings  sufficient  to  apprise  the  de- 
fendant of  plaintiff's  claim  in  this  respect  We  deem  such 
an  allegation  essential  to  complete  the  cause  of  action  at- 
tempted to  be  alleged  in  the  complaint 

Counsel  for  both  parties  have  fully  discussed  the  question 
of  the  sufficiency  of  the  answer  and  counterclaim  under  the 
demurrer  thereto  and  we  will  therefore  proceed  to  consider 
them.  The  answer  alleges  that  Carter  and  Kennedy  wilfully 
concealed  from  defendant  tbe  facts  now  alleged  by  plaintiff 
as  part  of  its  cause  of  action,  namely,  that  under  the  laws  of 
Mississippi  the  annual  taxes  for  1903  were  a  lien  on  the  real 
estate  at  the  time  of  conveyance,  and  that  the  deed  covenants 
against  incumbrances  of  this  nature.  It  is  also  allied  that 
they  fraudulently  represented  to  defendant,  shortly  before 
and  at  the  time  of  the  transfer,  that  the  premises  were  free 
and  clear  from  inaimbrances,  when  they  well  knew  that  de- 
fendant was  ignorant  both  as  to  the  law  of  Mississippi  and 
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as  to  the  actual  state  of  the  title,  which  they  claimed  to  have 
examined  and  represented  to  defendant  to  be  free  from  in- 
cumbrances; and  that  defendant  believed  the  lands  were  in 
fact  free  from  all  claims  for  taxes  and  other  incumbrances,  as 
was  represented  to  him.     It  is  further  alleged  that  plaintiff's 
officers  fraudulently  prepared  the  deed  in  question  by  insicrt- 
ing  the  operative  words  "grant,  bargain,  sell,  convey,  and 
vrarrant"  and  fraudulently  induced  defendant  to  execute  it 
with  the  fraudulent  purpose  of  holding  him  liable  for  these 
taxes  upon  an  implied  covenant  against  incumbrances,  well 
knowing  that  defendant  was  wholly  ignorant  of  the  effect  of 
these  words  in  such  deed,  and  that  he  did  not  intend  nor 
agree  to  covenant  against  incumbrances.    If  Carter  and  Ken- 
nedy understood  that  defendant  was  in  fact  ignorant  of  the 
laws  of  Mississippi  respecting  these  matters,  or  if  they  had 
good  reason  to  know  that  he  understood  and  believed,  through 
their  representations,  that  the  lands  were  in  fact  free  from 
incumbrances  or  that  no  covenant  against  incumbrances  was 
intended  to  be  embraced  in  the  deed,  or  that  defendant  waa 
misled  or  induced  to  execute  such  a  deed  by  their  misconduct 
in  this  transaction,  then  defendant  is  entitled  to  relief,  upon 
the  ground  of  fraud,  against  the  plaintiff's  claim.     The  fact 
that  Carter  and  Kennedy  individually  obtained  the  option  to 
purchase  these  lands  from  defendant  cannot  affect  the  status 
of  the  case,  since  it  is  averred  that  they  caused  plaintiff  to  be 
incorporated  to  purchase  these  lands,  that  they  are  its  prin- 
cipal stockholders  and  officers,  and  that  they  conducted  all  the 
negotiations  to  their  final  conclusion  by  conveyance  under 
this  deed.     Under  these  circnui stances   the  effect  of  their 
acts   and  conduct,   if  established   as   claimed,   would   estop 
plaintiff  from  claiming  any  benefit  sts  accainst  defendant,  if 
he  in  good  faith  relied  on  such  allcired  fraudulent  represen- 
tations as  true.     Mihills  Mfg.  Co.  v.  Camp,  49  Wis.  ir>0,  5 
N.  W.  1 ;  Two  Rivers  Mfg.  Co.  v.  Dm/,  102  Wis.  328,  7S  X. 
W.  440 ;  Frels  v.  Little  Blade  F.  Mid.  Ins.  Co.  120  Wis.  noo, 
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697,  598,  98  K  W.  522,  ca^es;  Mcarling  v.  Nommensen,  127 
Wis.  363,  106  N.  W.  844. 

The  defendant  alleges  that  he  relied  upon  these  aUegations, 
by  which  he  daims  to  have  been  fraudulently  induced  to  exe- 
cute this  deed  containing  a  covenant  against  incumbrances, 
and  therefore  asks  that  the  deed  be  reformed  so  as  to  express 
the  true  agreement,  without  such  covenants.  While  the 
courts  of  this  state  cannot  reach  and  modify  the  recorded 
deed  in  the  proper  county  in  the  state  of  Mississippi,  yet, 
since  plaintiff  appears  in  the  courts  of  this  state  to  enforce  a 
right  under  such  a  deed  against  plaintiff,  a  court  of  equity 
may,  as  against  plaintiff,  upon  such  facts  being  shown,  com- 
pel reformation  of  the  deed  so  as  to  express  the  agreement 
actually  made  between  it  and  the  defendant.  Dickson  v. 
Loehr,  126  Wis.  641,  106  N.  W.  793,  and  cases  there  cited. 

The  other  questions  presented  in  argument  are  not  prop- 
erly before  us  on  this  appeal  and  can  only  arise  upon  trial  of 
the  issues  of  fact  raised  by  the  pleadings.  Considerable  at- 
tention is  given  by  counsel  in  argument  to  the  effect  of  the 
law  of  Mississippi  upon  the  covenants  in  this  deed  and  the 
effect  of  the  tax  lien  law  under  such  covenants-  Considera- 
tion of  these  questions  should  be  deferred  until  proof  is 
made  of  the  law  of  Mississippi  bearing  on  the  questions 
raised  under  the  allegations  of  the  pleadings  in  the  case.  It 
seems  that  such  proof  is  proper  tmder  the  allegations  on  these  , 

subjects.     CerdraL  T.  Co.  v.  BuHon,  74  Wis.  329,  334,  43  j 

N.  W.  141 ;  9  Ency.  PL  &  Pr.  542,  "Foreign  Laws ; "  20 
Ency.  PL  &  Pr.  600,  601,  subd.  3,  "Manner  of  Pleading  For- 
eign Statutes,"  and  cases  cited  in  note. 

The  court  should  have  sustained  the  demurrer  aa  a  demurs 
rer  to  the  complaint  The  answer  and  counterclaim  allege 
sufficient  facts  to  constitute  a  defense  and  countefdaim- 

By  the  Court. — Order  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law;  respondent  to  re- 
cover his  costs  in  this  court 
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Bashposd,  J.  (dissenting).  I  concur  in  the  opinion  of 
the  court  that  the  answer  and  oounterclaim  are  sufficient  and 
that  the  demurrer  thereto  was  properly  overruled ;  but  I  dis- 
sent from  the  conclusion  that  the  complaint  does  not  state  a 
cause  of  action,  and  that  the  demurrer  should  be  sustained 
upon  that  ground. 


GxssNSB,  Appellant,  vs.  BoxMiNa  and  another^  Bespondent& 

April  n^May  8,  1908. 

Practice:  Directing  verOict:  Evidence:  Sufficiency:  Partnership  del>tr 
Implied  contract:  Judgment  against  firm  and  partner  actuaily 
served:  Appeal:  Brief  and  printed  case:  Failure  to  comply  with 
rules:  Costs. 

L  Where  there  is  any  credible  evidence  which,  most  favorably  con- 
sidered, and  with  the  aid  of  all  Inferences  which  might  rea- 
sonably be  drawn,  tends  to  establish  plaintiff's  cause  of  action, 
the  court  should  not  direct  a  verdict  for  defendant 

2.  In  an  action  against  partners  to  recover  for  board  furnished  to 
one  of  them  and  partnership  employees  while  engaged  In  the 
work  of  the  firm,  whether  the  board  was  furnished  for  the 
benefit  of  the  partnership  In  response  to  the  request  of  the 
other  partner  and  upon  his  promise  to  pay  therefor  are  held 
to  be  questions  which  should  have  been  submitted  to  the  jury. 

S.  Although  in  an  action  against  defendants  as  partners  to  enforce 
a  partnership  liability  one  of  the  partners  was  not  served,  a 
judgment  may  be  rendered  In  form,  under  subd.  1,  sec.  2884» 
Stats.  (1898),  against  the  entire  partnership,  enforceable 
against  the  partner  served  and  against  any  partnership  proiv- 
erty. 

4.  Where  a  brief  failed  to  comply  with  Supreme  Court  Rule  10,  re- 
quiring a  concise  statement  of  the  leading  facts  or  conclusions 
which  the  evidence  tended  to  prove,  and  with  Rule  12,  requir- 
ing references  to  be  made  to  the  printed  case  where  the  evi- 
dence relied  on  may  be  found,  and  the  printed  case  did  not 
contain  an  abridgment  of  the  record,  as  required  by  Rule  6, 
held  that,  under  Rule  44,  no  costs  will  be  taxed  for  printing 
the  case  or  brief. 
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Appeai,  from  a  judgment  of  the  county  court  of  Dodge 
county:  J.  A.  Babney,  Judge.     Reversed. 

Action  against  Roeming  and  Opperman  as  copartners  un- 
der the  name  of  the  Northern  Contracting  Company  to  re- 
cover board  furnished  them.  Plaintiff  was  a  hotel-keeper  in 
Horicon.  The  defendants  were  building  contractors  living 
elsewhere,  who  had  a  contract  for  work  in  Horicon  requiring 
their  presence  while  in  progress.  The  evidence  tends  to 
prove  that  Roeming  applied  to  plaintiff  for  board  for  his  men 
and  for  himseK  and  partner  and  was  given  rates ;  that  while 
the  work  was  in  progress  certain  of  the  workmen  were  boarded 
at  the  hotel,  as  also  Roeming  and  Opperman,  Roeming  paid 
for  the  board  of  himself  and  some  of  his  men,  leaving  unpaid 
Opperman' s  board,  which  is  the  subject  of  this  suit.  Opper- 
man was  not  served  personally  witb  simunons  and  made  no 
appearance,  except  as  the  attorney  for  Roeming  also  entered 
appearance  for  the  partnership  of  Roeming  and  Opperman. 
After  trial  to  a  jury  the  court  directed  a  verdict  in  favor  of 
the  defendants  and  entered  judgment  dismissing  the  action, 
from  which  plaintiff  appeals. 

J,  E.  Malone,  for  the  appellant. 

Eor  the  respondents  there  was  a  brief  by  Healy  <6  Healy, 
and  oral  argument  by  J.  T.  Healy. 

Dodge,  J.  If  there  was  any  credible  evidence  which, 
most  favorably  considered  and  with  the  aid  of  all  inferences 
which  might  reasonably  be  drawn,  tended  to  establish  that  de- 
fendant Roeming,  on  behalf  of  himself  or  on  behalf  of  a 
partnership  consisting  of  himself  and  Opperman,  requested 
the  furnishing  of  board  by  the  plaintiff  to  his  partner,  the 
question  should  have  been  submitted  to  the  jury.  In  such 
case  the  court  has  no  right  to  assume  to  decide  it.  Leiser  r. 
Kiechhefer,  95  Wis.  4,  69  IT.  W.  979;  Beyer  v.  St.  Paul  F. 
&  M.  Ins.  Co.  112  Wis.  138,  141,  88  X  W.  57 ;  Tiborsky  v. 
C,  M.  &  St  P.  R.  Co.  124  Wis.  243,  247,  102  N.  W.  549; 
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Gunderson  v.  Struehing,  125  Wia.  173,  178,  104  K  W.  149 : 
Zentner  v.  OsKkosh  O.  L.  Co.  126  Wis.  196, 105  ZST.  W.  911 ; 
Claa-h  V.  Slaughter,  129  Wis.  642,  645,  109  K  W.  556.  If 
that  question  were  answered  in  the  affirmative,  the  next, 
about  which  there  was  practically  no  dispute,  was  whether 
the  defendant  did  furnish  board  in  response  to  that  request. 
Thereupon  would  arise  an  implied  contract  to  pay  for  that 
which  was  furnished  in  response  to  the  defendant's  requests 
We  have  no  aid  from  the  appellant's  brief  in  ascertaining 
whether  there  was  such  evidence,  but  examination  at  large 
of  the  printed  case  leaves  no  doubt.  The  plaintiff's  wife  tes- 
tified that  the  defendant  Roeming  "asked  me  for  board  for 
his  men,  himself,  and  his  partner,"  and  that  she  named  the 
rates.  This  request  was  made  imder  the  condition  of  knowl- 
edge by  both  parties  that  defendants  as  partners  had  under- 
taken certain  construction  work  at  Horicon,  requiring  per- 
sonal attention  from  one  or  the  other.  Immediately  after 
this  transaction  Roeming^  several  of  their  men,  and  Opper- 
man  came  to  the  hotel  and  boarded.  Roeming  paid  for  his 
board  and  for  the  board  of  some  of  the  men.  Opperman  ap- 
pears to  have  been  in  charge  of  the  work  and  to  have  stayed 
in  Horicon  quite  persistently  from  May  until  December. 
He  testifies  that  the  work  upon  which  he  was  engaged  was 
work  of  the  partnership  consisting  of  himself  and  Roeming; 
that  Roeming  was  in  charge  of  the  finances ;  that  he  boarded 
at  the  hotel  on  account  of  the  partnership,  and  that  the  part- 
nership owed  plaintiff  therefor  imless  it  has  been  paid ;  also 
that  on  other  occasions,  at  other  places,  his  board  was  paid  by 
Roeming  while  he  was  engaged  in  looking  after  partnership 
work.  Plaintiff  testifies  that  Roeming  requested  him  not  to 
demand  money  of  Opperman  and  promised  him  that  the  price 
of  the  board  would  be  paid.  In  the  light  of  these  extracts 
from  the  testimony  there  surely  can  be  no  doubt  that  the  jury, 
if  they  had  believed  it,  might  legitimately  have  concluded 
that  this  board  was  furnished  for  the  benefit  of  the  partner- 
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ship  in  response  to  the  request  of  Roeming  and  upon  his 
promise  to  pay  therefor.  True,  there  may  be  some  circum- 
stances in  the  manner  of  the  plaintiff's  bookkeeping  and  the 
like  which  might  tend  to  support  the  idea  that  he  looked  upon 
it  as  a  personal  transaction  with  Opperman,  but  such  cir- 
cumstances are  but  matter  of  evidence  properly  to  be  consid- 
ered in  connection  with  all  the  rest  by  the  jury  in  the  process 
of  reaching  a  conclusion,  which  was  within  their  province  and 
not  witl^in  the  province  of  the  court. 

There  is  some  comment  on  the  fact  that  Opperman  was 
not  served  so  as  to  become  personally  a  party  to  this  action; 
but  that  fact  is  no  obstacle  to  the  rendition  of  judgment  in 
plaintiff's  favor,  in  form  against  the  entire  partnership,  en- 
forceable against  the  partner  served  and  against  any  partner- 
ship property.     Subd.  1,  sec.  2884,  Stats.  (1898). 

Both  the  printed  case  and  the  appellant's  brief  fail  in  im- 
portant respects  to  comply  with  the  rules  of  this  court  As 
has  already  been  said,  the  brief  is  barren  of  any  reference 
to  the  items  of  evidence  which  it  is  claimed  support  the 
plaintiff's  cause  of  action.  Rule  10  requires  the  brief  of  the 
appellant  to  contain  a  concise  statement  "of  the  leading  facts 
or  conclusions  which  the  evidence  tends  to  prove,"  and  Rule 
12  requires  "references  shall  be  made  to  the  pages  of  the 
printed  case  where  the  evidence  relied  on  may  be  found."  It 
is  not  ]x^rniissible  practice  to  cast  upon  the  members  of  this 
court  the  labor  of  searching  at  large  throughout  the  printed 
case  to  ascertain  the  existence  or  nonexistence  of  such  evi- 
dence. 

The  foregoing  omissions  in  the  brief  are  emphasized  by  the 
defects  in  the  printed  casa  Rule  6  requires  that  the  appel- 
lant shall  "print  a  case  containing  an  abridgment  of  the  rec- 
ord, so  far  as  necessary  to  present  the  questions  for  decis- 
ion." In  lie  present  instance  the  case  contains  in  extenso 
aU  the  testimony,  question  and  answer,  with  the  frequent  re- 
petition of  the  same  statements,  some  of  them  wholly  unoon- 
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tradicted  and  others  entirely  immaterial  to  any  question 
raised  on  the  appeal.  It  is  padded  with  wholly  nonessential 
copies  at  large  of  certificates,  notices,  and  the  like,  to  which, 
at  most,  a  reference  was  justified.  Thus  has  the  printed  case 
been  extended  over  many  unnecessary  pages  and  the  labors  of 
the  members  of  this  court  hare  been  multiplied  without  ap- 
parent excuse.  It  is  not  in  any  sense  an  abridgment  Such 
flagrant  disregard  of  the  rules  of  this  court  cannot  be  over- 
looked, but  must  subject  the  appellant  to  at  least  the  penalty 
notified  to  him  by  Rule  44,  which  provides  that  "no  costs 
shall  be  taxed  for  printing  any  case,  supplemental  case,  or 
brief  unless  these  rules  shall  have  been  complied  with." 

By  the  Court. — Judgment  reversed  and  cause  remanded 
for  a  new  trial*  No  costs  will  be  taxed  for  printing  case 
or  brief. 


United  States  Gtpsxjm  Compawt  and  others,  Appellants, 
vs.  Gleason  and  others.  Respondents. 

April  n—May  8,  1908. 

Evidence:  Yarying  ivritten  contract:  Contract  for  benefit  of  third 
parties:  Counties:  Building  contracts:  Protecting  third  per- 
eons:  Foreign  corporations:  Interstate  commerce. 

1.  A  contractor  agreed  to  construct  certain  portions  of  buildings 

for  a  county  and  bound  himself  to  pay  "all  claims  for  labor 
performed  and  materials  furniphed"  for  his  portion  of  the  work, 
and  gave  a  bond  conditioned  for  the  faithful  performance  of 
his  contract.  Held,  there  being  no  ambiguity  in  the  agree- 
ment, parol  evidence  could  not  be  received  to  explain,  modify, 
or  contradict  it. 

2.  The  fact  that  such  agreement  operated  to  benefit  a  third  party, 

who  did  not  personally  assent  to  its  terms  at  the  time  of  its 
inception  or  before  the  materials  were  furnished,  would  not 
alter  the  rule  as  to  the  right  to  modify  written  agreements  by 
parol  evidence. 


640        SUPREME  COUET  OF  WISCO]SrSi:sr.     [Mat 

United  States  G.  Co.  v.  Gleason,  135  Wis.  539. 

3.  Where  a  principal  contractor  bound  himself  to  the  faithful  per- 

formance of  his  agreement  with  a  county  for  the  erection  of 
certain  portions  of  buildings  and  to  "pay  all  claims  for  labor 
performed  and  materials  furnished"  for  such  work,  held  that, 
upon  the  consummation  of  the  transaction  between  the  inmie- 
diate  parties,  a  third  person,  furnishing  materials  for  such 
work,  obtained  a  right  under  the  contractual  terms  thus  es- 
tablished for  his  benefit  which  he  could  enforce  against  tho 
sureties  on  the  contractor's  bond  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  personally  entered  into  and  as- 
sented to  the  engagement 

4.  The  power  conferred  upon  a  county,  under  sec  604,  Stats.  (1898), 

to  contract  for  the  erection  of  an  insane  asylum.  Includes  au- 
thority to  make  contracts  for  the  benefit  of  third  persons  deal- 
ing with  immediate  contractors  of  the  county,  so  that  such  per- 
sons supplying  materials  may  recover  therefor  under  the  con- 
tractor's bond  to  pay  all  claims  for  materials  furnished. 

5.  A   foreign   corporation  manufactured  brick  In   Illinois,   loaded 

them  on  cars  there,  and  shipped  them,  pursuant  to  a  contract 
procured  by  its  traveling  salesman  in  this  state  and  approved 
at  the  company's  home  office  in  Illinois,  to  a  contractor  in  this 
state,  who  received  them  f.  o.  b.  cars  at  destination.  Held,  that 
the  transfer  of  the  brick  from  the  possession  and  ownership  of 
the  foreign  corporation  to  the  possession  and  control  of  the  con- 
tractor constituted  interstate  commerce,  in  which  said  corpora- 
tion was  entitled  to  engage  without  complying  with  sec.  17706, 
Stats.  (1898). 

Appeal  from  a  judgment  of  the  comity  court  of  Waukesha 
county:  M.  S.  Ghiswold,  Judge.      Reversed, 

In  1902  and  1903  the  coimty  of  Waukesha  erected  an 
asylum  for  the  insane.  The  contract  for  the  mason  and  brick 
work  was  aw^arded  to  the  defendant  Michael  Gleason^  The 
work  was  duly  performed  and  Gleason  was  fully  paid  by  the 
countv  the  amount  of  the  contract  and  his  bill  for  extras. 
The  plaintiffs  severally  furnished  and  supplied  Gleason  with 
materials  which  were  used  in  the  erection  of  the  asylum.  It 
also  appeared  that  each  furnished  Gleason  with  materials 
which  ^vere  used  by  him  on  other  work.  By  the  findings  the 
court  separated  the  various  items  for  materials  furnished  to 
Gleason  and  used  by  him  elsewhere  from  those  used  in  this 
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work  and  the  amounts  due  from  Gleason  for  materials  so  fur- 

niahed  him  and  used  in  the  erection  of  the  asylum.     The 

contract  made  by  the  building  committee  for  the  county  with 

Gleason  provided: 

"The  said  M.  Gleason,  party  of  the  first  part,  further  agrees 
to  pay  all  claims  for  labor  performed  and  materials  furnished 
in  the  construction,  erection,  and  completion  of  the  said  works 
for  said  buildings.  It  is  further  agreed  that  this  contract 
shall  have  no  force  or  effect  until  the  said  M.  Gleason  shall 
give  a  good  and  sufiicient  bond  to  the  said  county  of  Wau- 
kesha, approved  by  the  said  building  committee  and  condi- 
tioned for  the  completion  of  said  works  for  said  buildings 
and  faithful  performance  of  this  contract  and  the  payment  of 
all  claims  for  labor  performed  and  for  all  materials  furnished 
in  the  erection,  construction,  and  completion  of  the  said 
works  under  this  agreement." 

In  conformity  with  the  foregoing  provision  of  the  con- 
tract a  bond  was  given  by  Gleason  and  the  defendants  in  this 
action  containing  the  follo^ving: 

"The  condition  of  this  obligation  is  that  if  the  said  M, 
Gleason  shall  pay  all  legal  claims  for  labor  performed  and 
material  furnished  in  and  about  the  erection,  construction, 
and  completion  of  said  works  for  said  building  and  in  and 
about  the  performance  of  his  said  contract,  and  shall  faith- 
fully perform  the  terms  of  said  contract  on  his  part  to  be  per- 
formed, then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect." 

Plaintiffs  bring  this  action  on  the  foregoing  provisions  of 
the  contract  and  bond  to  enforce  payment  of  the  impaid 
claims  for  the  materials  furnished  by  tlicm  and  used  in  tlie 
construction  of  the  building.  The  court  admitted  parol  evi- 
dence of  the  fact  that  the  defendants  did  not  intend  to  incur 
any  liability  by  the  bond  other  than  to  the  county  and  made 
a  finding  to  that  effect.  The  court  also  received  parol  evi- 
dence tending  to  show  that  when  plaintiffs  filmished  the  ma- 
terials they  did  not  rely  on  the  bond,  but  that  thoy  furnished 
them  relying  on  Gl^ason's  personal  good  credit.     This  is 
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an  appeal  from  the  judgment  dismissing  the  complaint  with 
costs  against  the  plaintiffs. 

For  the  appellants  there  were  briefs  by  OUcJcsman  '£  Oold, 
attorneys,  and  C.  L.  Aarons,  of  counsel,  and  oral  argument  by 
Nathan  Glichsman. 

For  the  respondents  there  was  a  brief  by  Ryan,  Merlon  dk 
Newhury,  and  oral  argument  by  T.  E^  Ryaau 

SiEBECKEB,  J.  The  dominant  question  arising  upon  the 
issues  and  the  facts  found  by  the  court  is :  Do  the  contract 
and  bond,  taken  together,  constitute  an  obligation  wherAy 
the  plaintiffs  secured  the  right  to  demand  payment  of  the 
sureties  for  unpaid  material  furnished  by  them  and  used  in 
the  buildings  constructed  by  the  county?  By  the  contract 
the  principal  contractor  bound  himself  to  pay  "all  claims  for 
labor  performed  and  materials  furnished"  for  the  portions 
of  the  buildings  to  be  constructed  by  him.  It  was  also  agreed 
that  his  contract  should  not  be  effective  and  binding  on  the 
parties  until  the  contractor  had  given  a  bond  to  the  county,  to 
be  approved  by  the  building  committee,  conditioned  for  the 
faithful  performance  of  the  contract  and  the  "payment  of  all 
claims  for  labor  performed  and  for  all  materials  furnished  in 
the  erection,  construction,  and  completion  of  the  said  works 
under  this  agreement."  The  contractor,  Olea^on,  and  the 
other  defendants  as  sureties,  gave  a  bond  to  the  coimty,  pur- 
suant to  this  agreement,  which  was  approved  by  the  building 
committee,  and  which  was  conditioned  in  terms  that  if  the 
contractor  "shall  pay  all  legal  claims  for  labor  performed  and 
material  furnished  in  and  about  the  erection,  construction, 
and  completion  of  said  works,  .  .  .  and  shall  faithfully  per- 
form the  terms  of  said  contract  on  his  part  to  be  performed, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect"  These  stipulations  plainly  show  that  the 
contractor  was  to  pay  for  the  labor  and  material  furnished  by 
him  under  his  agreement  to  construct  a  portion  of  tliese  build- 
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iugs,  and  they  expressly  specify  that  the  bond  was  to  be  given 
to  secure  faithful  performance  of  the  contract  and  the  pay- 
ment of  all  claims  for  material  furnished  and  used  in  the 
building.  The  phraseology  of  these  agreements  is  clear  and 
unambiguous  and  free  from  any  uncertainty  as  to  its  signifi- 
ii-ance.  It  must  be  held  to  express  an  intention  of  the  parties 
to  the  effect  that  the  bond  was  given  to  secure  payment  for 
any  materials  furnished  and  used  in  the  construction  of  the 
buildings  by  Oleason  in  case  of  his  default  in  this  respect 
This  conclusion  is  in  harmony  with  all  the  provisions  in  tlie 
contract  and  bond.  We  find  no  uncertainty  or  ambiguity  in 
any  of  their  provisions  and  no  conflict  between  the  agree- 
ments, when  taken  together.  Since  there  are  no  ambiguities 
in  the  agreements  they  can  in  no  way  be  explained,  modified, 
or  contradicted  by  parol  evidence  in  order  to  ascertain  what 
obligation  the  sureties  intended  to  assume.  They  must  be 
held  to  have  undertaken  the  obligations  embraced  in  and  ex- 
pressed by  the  terms  of  the  instruments.  It  is  obvious  and 
clear  that  they  express  an.  intent  of  the  parties  to  the  effect 
that,  upon  default  by  Gleason  to  pay  for  any  of  the  materials 
furnished  and  used  in  the  buildings,  tlien  the  bondsmen  se- 
cured payment  therefor.  B,  Connor  Co.  v.  /Etna  Ind.  Co. 
136  Wis.  13,  115  K  W.  811;  Wvssow  v.  Hose,  108  Wis. 
382,  84  K  W.  433 ;  Loper  v.  Estate  of  Sheldon,  120  Wia 
26,  97  K  W.  524. 

Under  these  circumstances  no  occasion  is  presented  for  the 
reception  of  parol  evidence  to  ascertain  what  obligation  the 
sureties  in  the  bond  intended  to  assume  under  these  \\Titten 
contracts.  They  must  be  held  to  be  bound  by  their  terms  as 
expressed  in  the  writing.  Johnson  v.  Pugh,  110  Wis.  167, 
85  N.  W.  641 ;  Newell  v.  New  Holstein  C.  Co.  119  Wis.  635, 
97  N.  W.  487.  IsTor  does  the  fact  that  the  agreement  oper- 
ated to  the  benefit  of  a  third  party,  who  did  not  personally  as- 
sent to  its  terms  at  the  time  of  its  inception  or  before  the  ma- 
terials  were  furnished,  alter  the  rule  as  to  the  right  to  modify 
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written  agreements  by  parol  evidence.  Johnston  v.  Charles 
Abresch  Co.  123  Wis.  130,  101  K  W.  395.  From  this  it 
follows  that  the  court  erroneously  received  parol  evidence  to 
explain  and  modify  the  plain  and  express  terms  of  these  in- 
struments, and  all  consideration  of  such  evidence  must  be 
omitted.  We  then  have  an  agreement  whereby  a  promise  is 
made  for  the  benefit  of  a  third  party  or  class.  Under  such 
circumstances  it  is  well  established  by  the  decisions  of  this 
court  that  upon  consummation  of  the  transaction  between 
the  immediate  parties  such  third  party  obtains  a  right  which 
he  can  enforce,  under  the  contractual  terms  thus  established 
for  his  benefit,  in  the  sam^e  manner  and  to  the  same  extent  as 
if  he  had  personally  entered  into  and  assented  to  the  engage- 
ment Ticeeddale  v.  Tweeddale,  116  Wis.  517,  93  N.  W. 
440 ;  Johnston  v.  Charles  Abresch  Co,,  supra;  R.  Connor  Co. 
v.  JEtna  Ind.  Co.,  supra. 

The  contention  is  made  that  the  judgment  dismissing  the 
complaint  should  be  affirmed  upon  the  ground  that  the  county 
had  no  power  in  law  to  make  such  a  contract  for  the  benefit 
of  a  third  party  as  plaintiffs  claim  wasdone  ixi  this  case.  It 
is  conceded  that  the  county  was  granted  the  power,  under 
sec.  604,  Stats.  (1898),  to  contract  for  the  construction  of 
the  building  in  question ;  but  it  is  averred  that  the  authority 
so  bestowed  on  the  county  includes  no  authority  to  make  con- 
tracts for  the  benefit  of  third  persons  dealing  with  the  imme- 
diato  contractors  of  the  county.  The  question  of  the  power  of 
fi  Pcliool  district  of  this  state  to  make  such  a  contract  was  re- 
oentlv  considered  in  the  case  of  R.  Cormor  Co.  v.  j^tna  Ind. 
Co.,  supra,  and  it  was  there  held : 

*^The  authoritv  of  the  school  district  to  contract  for  the 

t 

protection  of  third  persons  furnishing  material  to  the  prin- 
cipal contractor  to  be  used  in  the  erection  of  the  school  build- 
ing is  amply  sustained  by  the  adjudications.  This  authority 
is  one  incident  to  the  power  given  it  to  erect  such  a  building 
and  to  provide  for  payment  therefor." 
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Such  agreements  are  declared  to  be  promotive  of  a  just 
protection  to  such  third  persons  and  as  operating  to  protect 
municipalities  by  securing  more  responsible  dealers  and  bet- 
ter materials  and  as  tending  to  promote  justice  and  equity  be- 
tween all  the  parties  contributing  to  the  erection  of  such 
buildings^  In  addition  to  the  cases  there  noted  as  sustain- 
ing this  doctrine  we  cite  the  following  cases :  State  ex  rel. 
Palmer  v.  Webster,  20  Mont.  219,  50  Paa  558 ;  Philadelphia 
V.  Stewart,  195  Pa.  St.  809,  45  Atl.  1056;  Lyman  v.  Linr 
coin,  38  IS'eb.  Y94,  67  'N.  W.  531 ;  Oastonta  v.  McEntee-Pe- 
terson  E.  Co.  131  K  C.  363,  42  S.  E.  858;  Devers  v.  How- 
ard, 144  Mo.  671,  46  S.  W.  625 ;  Am.  8.  Co.  v.  Lauber,  22 
Ind.  App.  326,  53  K  K  793. 

It  is,  however,  insisted  that  counties  are  peculiarly  re- 
stricted in  their  powers,  and  that  nothing  is  implied  from  a 
grant  of  authority  to  do  certain  specified  things.  True, 
towns  and  counties  exercise  no  powers  except  those  granted 
them  by  law.  The  same  rule  applies  to  municipal  corpora- 
tions. But  in  ascertaining  the  extent  of  a  grant  authorizing 
the  doing  of  some  specific  thing  it  is  to  be  taken  as  embracing 
the  authority  to  do  every  proper  act  incident  thereto  and  ap- 
propriate in  the  usual  and  ordinary  course  to  carry  such  au- 
thority into  execution.  In  the  Connor  Case  the  power  given 
school  districts  to  construct  school  buildings  and  provide  for 
payment  therefor  was  held  to  embrace  the  authority  to  con- 
tract for  the  protection  of  third  persons  furnishing  materials 
to  the  principal  contractor.  We  are  unable  to  discover 
wherein  such  a  grant  of  authority  to  a  county  is  different  in 
its  nature  and  scope  from  that  to  a  school  district  or  other 
similar  corporations.  The  reasons  supporting  the  conclusion 
that  the  power  given  to  cities,  villages,  and  school  districts  to 
construct  buildings  and  provide  payment  therefor  embraeos 
authority  to  protect  third  persons  furnishing  material  apply 
with  equal  force  to  cases  of  counties,  and  we  discover  no 
Vol.135  — 35 


54G        SUPREME  COUET  OF  WISCONSIK     [Mat 

United  States  G.  Ck>.  v.  Gleason,  135  Wis.  539. 

grounds  why  counties  should  not  receive  this  benefit  as  an 
incident  to  such  authority.  We  are  of  opinion  that  thfi 
county  had  power  in  this  case  to  contract  and  secure  the 
plaintiffs  as  provided  in  the  contract  and  the  bond  given  by 
defendants.  In  so  far  as  the  adjudications  of  the  state  of 
Minnesota  cited  to  our  attention  are  in  conflict  with  this 
holding  we  must  refuse  to  yield  assent  to  them. 

Our  attention  is  also  called  to  the  case  of  CampheU  &  C, 
Co.  V.  Estate  of  Cdrnagie,  98  Wis.  99,  73  K  W.  572, 
wherein  the  plaintiff,  which  had  furnished  material  to  the 
principal  contractor  for  the  erection  of  a  state  building, 
sought  to  impress  the  fund  paid  by  the  state  to  the  con- 
tractor's administrator  for  completion  of  such  building  with 
a  trust  in  its  favor,  upon  the  ground  that  it  had  an  interest  in 
the  money  paid  by  the  state  because  it  furnished  materials 
used  in  the  building.  The  court  there  held  that  a  clause  in 
the  contract  to  the  effect  that  the  balance  of  the  contract  price 
should  be  paid  upon  the  completion  of  the  work,  and  when 
its  officers  were  "assured  against  the  existence  of  any  me- 
chanics' liens  on  the  building,"  was  not  an  agreement  in- 
tended for  the  protection  and  benefit  of  materialmen,  and 
hence  gave  them  no  interest  in  the  money  paid  to  the  admin- 
istrator. The  difference  in  the  agreements  of  that  case  and 
the  instant  one  on  the  subject  here  involved  is  so  marked  that 
the  decision  in  the  former  case  obviously  cannot  be  treated  as 
an  authority  for  this  one.  Since,  then,  the  bond  here  in  ques- 
tion secures  the  persons  who  furnished  materials  used  in  the 
construction  of  the  county's  buildings,  it  follows  that  plaint- 
iffs, who  furnished  material  so  used  and  for  which  the  prin- 
cipal contractor  has  not  paid,  have  the  right  to  enforce  pay- 
ment under  the  bond  by  action  directly  against  the  bonds- 
men. This  right  is  well  established,  though  they  had  no 
knowledge  of  the  promise  when  made  or  had  not  expressly 
assented  thereto  before  bringing  the  action,  and  the  right  to 
enforce  such  contract  for  their  benefit  continues  while  the 
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bond  is  in  force,  Tweeddale  v.  Tweeddale,  116  Wis.  517, 
93  K.  W,  440 ;  Johnston  v.  Charles  Abresch  Co.  123  Wis. 
130,  101  K  W.  395;  Frnning  v.  Murphy,  126  Wis.  538, 
105  K  W,  1056;  Smith  v.  Pfiwger,  126  Wis.  253,  105  K. 
W.  476. 

It  is  averred  that  the  lUinois  Brick  Company,  a  foreign 
corporation,  cannot  maintain  an  action  for  its  claim  because  it 
has  not  complied  with  the  requirements  of  sec  1770&  to  en- 
title it  to  do  business  in  this  state.  This  plaintiff  asserts 
that  the  business  pertaining  to  the  matter  involved  in  this  ao- 
tion  was  interstate  commerce  and  hence  not  subject  to  the 
provisions  of  this  section.  As  above  stated,  this  is  a  foreign 
corporation,  having  its  place  of  business  at  Chicago,  Illinois. 
The  materials  furnished  by  it  were  manufactured  in  Illinois 
and  shipped  by  it  as  ordered  by  the  contractor,  pursuant  to 
the  contract  secured  by  its  traveling  salesman  at  Waukesha 
and  approved  at  the  home  office  in  Chicago.  This  contract 
provided  that  it  was  to  furnish  the  brick  at  the  stipulated 
price,  "f.  o.  b.  cars,  .  .  .  Waukesha,  Wis."  The  brick  were 
received  by  the  contractor  on  the  cars  at  Waukesha,  he  pay- 
ing the  freight  and  sending  the  receipted  bill  to  plaintiff  at 
Chicago.  The  plaintiff  took  no  part  in  the  actual  transfer  of 
the  brick  other  than  loading  them  on  the  cars  in  Illinois  and 
shipping  them  to  Waukesha,  Wisconsin.  The  transfer  of  the 
brick  from  the  possession  and  ownership  of  plaintiff  in  Illi- 
nois to  the  possession  and  control  of  Gleason  in  Wisconsin 
was  a  transaction  which  constituted  interstate  commerce  un- 
der the  federal  constitution.  This  subject  has  been  so  re- 
cently considered  by  the  court  that  further  elaboration  is  not 
now  required.  See  Loverin  £  B.  Co.  v.  Travis,  135  Wis. 
322,  115  K  W.  829;  Oreeh-Am,  S.  Co.  v.  Richardson  D. 
Co.  124  Wis.  469,  102  N.  W.  888. 

Upon  these  considerations  it  must  be  held  that  the  court 
erred  in  dismissing  the  complaint  and  awarding^  judgment  in 
defendants'   favor.     The  plaintiffs   are  entitled,   upon   the 
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findings  made  by  lie  court,  to  judgment  against  defendants 
for  the  amount  due  for  materials  furnished  by  plaintiffs  to 
Gleason  and  used  by  hin;,  in  the  construction  of  the  asylum 
buildings,  less  the  payments  paid  thereon  by  him,  with  in- 
terest and  the  costs  of  this  action. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded to  the  county  court  of  Waukesha  county  witii  direc- 
tions that  the  court  award  judgment  to  plaintiffs  as  indicated 
in  this  opinion. 

TiMxiN,  J.,  took  no  part 


Haessly  and  wife,  Respondents,  vs.  Seoob,  Appellant 

ApHl  17— May  8,  1908. 
Perfecting  appeal:  Time  for  serving  undertaking 

1.  If  an  appeal  be  not  perfected  within  the  time  provided  by  statr 

ute  this  oourt  aoquires  no  Jurisdiction. 

2.  To  perfect  an  appeal  directly  from  an  order,  the  nndertaidng  for 

costs  reauired  by  sec.  3052,  Stats.  (1898),  must  be  served  within 
thirty  days  from  the  date  of  service  of  notice  of  entry  of  snch 
order. 

Appeal  from  an  order  of  the  circuit  court  for  Bivwn 
county:  S.  D.  Hastings,  Circuit  Judge.     Dismissed 

George  H.  Kelly,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Cody  &  Strehlow, 
and  oral  argument  by  Mcx  H.  Strehloiv. 

Keewin,  J.  This  is  an  appeal  from  an  order  overniling 
a  demurrer  to  the  plaintiffs'  amended  complaint.  Notice  of 
entry  of  the  order  was  duly  given  September  11,  1907 ;  Sep- 
tember 28,  1907,  notice  of  appeal  was  served,  and  on  October 
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I7tli  undertaking  for  costs  on  appeal  served.  It  thus  ap- 
pears from  the  record  that  the  appeal  was  not  perfected 
Tvithin  thirty  days  from  notice  of  entry  of  order  appealed 
fpam.  It  is  well  settled  that  the  time  within  which  an  ap- 
peal may  be  taken  cannot  be  extended,  and  if  the  appeal  be 
not  taken  within  the  time  provided  by  statute  this  court  ac- 
quires no  jurisdiction.  Hall  v.  Oilman,  90  Wis.  456,  63  N. 
W.  1044 ;  Murik  v.  Anderson,  94  Wis.  27,  68  K  W.  407 ; 
Herrich  v.  Racine  W.  H.  &,  D.  Co.  43  Wis.  93.  A  motion 
*was  made  in  this  court  to  dismiss  the  appeal,  and  the  ques- 
tion arises  whether  the  appeal  was  taken  within  the  time  pro 
vided  by  statute.  It  is  insisted  by  appellant  that  the  appeal 
\ras  taken  within  the  time  prescribed  by  statute  by  service 
of  notice  of  appeal,  and  that  the  undertaking  could  be  given 
to  perfect  the  appeal  after  the  expiration  of  thirty  days. 
Connsel  for  appellant  relies  upon  Oconto  L,  Co.  v.  Mosling, 
122  Wis.  440,  100  N.  W.  824.  But  in  that  case  it  will  be 
seen  that  an  undertaking  was  served  within  thirty  days,  to- 
gether with  notice  of  appeal  from  the  order.  The  undertak- 
ing, however,  did  not  comply  with  the  order  of  the  court  for 
stay  of  proceedings,  but  it  does  not  appear  that  it  was  not 
sufficient  under  sees.  3049,  3052,  Stats.  (1898),  to  perfect 
the  appeal.  The  case,  therefore,  is  not  applicable  to  the 
qn^tion  before  us  on  this  appeal. 

Sec.  3039,  Stats.  (1898),  provides  that  the  time  within 
"which  an  appeal  may  be  taken  from  a  judgment  is  limited  to 
two  years,  and  sec.  3042  provides  that  the  time  \\Tthin  which 
an  appeal  may  be  taken  directly  from  an  order  is  further 
limited  to  thirty  days.  Sec  3052  provides,  in  effect,  that 
to  render  an  appeal  effectual  for  any  purpose  an  imdertaking 
must  be  executed  on  the  part  of  the  appellant,  etc.,  and  sec. 
3049  provides  that  the  appeal  shall  be  perfected  on  the  serv- 
ice of  an  undertaking  for  costs.  It  will  be  scon  by  an  ex- 
amination of  the  statutes  respecting  appeals  that  the  require- 
nients  in  regard  to  notice  and  perfecting  appeals  are  the 
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same  in  case  of  appeals  from  orders  as  from  judgments  In 
Mu7ik  V.  Anderson,  94  Wis.  27,  68  K  W.  407,  itwashdd 
that  where  the  appeal  from  a  judgment  was  not  perfected 
within  two  years  by  giving  the  undertaking  for  costs,  the  ap- 
peal must  be  dismissed.  That  case  rules  the  instant  case, 
and  the  appeal  must  therefore  be  dismissed. 
By  the  Court. — ^The  appeal  is  dismissed 


Beaoh,  Respondent^  vs.  Bikd  &  Wells  Lumbbb  Oompaitt, 

»        Appellant. 

April  17— May  8,  1908. 

RailroadB:  FeXloW'ServanU :  Contributory  negligence:  QueMon  for 
jury:  Evidence:  Relevancy:  Special  verdict:  Construction:  New 
trial:  Excessive  damages. 

1.  An  engineer  who  inadequately  repaired  a  broken  handhold  on  thd 

engine  of  the  defendant  was  not  while  so  doing  a  fellow-servant 
of  defendant's  brakeman  w^ho  was  injured  while  using  such  de- 
fective hold,  the  repairs  being  made  after  the  day's  work  was 
over  and  in  the  discharge  of  a  duty  resting  upon  defendant 

2.  In  an  action  by  plaintiff,  a  brakeman  in  defendant's  employ,  for 

damages  received  while  using  an  inadequately  repaired  hand- 
hold  upon  the  engine  tender  of  defendant's  locomotive,  it  ap- 
peared that  defendant's  superintendent  had  caused  the  hand- 
hold and  other  portions  of  the  engine  to  be  repaired,  wbich 
gave  the  engine  the  general  appearance  of  being  in  order. 
Held,  that  whether  plaintifiT  was  under  the  circumstances  guilty 
of  contributory  negligence  in  not  making  a  close  inspection  be- 
fore using  such  hold  was  a  question  for  the  Jury. 

3.  Where  plaintiff's  duties  as  defendant's  brakeman  required  him 

to  get  on  to  the  footboard  of  the  switch  engine  while  the  en- 
gine was  in  motion,  and  on  the  occasion  in  question  it  was 
necessary,  because  of  a  carload  of  lumber  coupled  next  to  the 
tender,  to  adopt  plaintiff's  method  of  boarding,  such  method 
not  being  unnatural  or  extraordinary,  7ieZ(f,  that  whether  plaint- 
iff was  guilty  of  contributory  negligence  was  a  question  for 
tl'?  :ury. 
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4.  In  an  action  for  damages  sustained  by  plaintiff,  ^nployed  by  de- 
fendant as  brakeman,  while  using  an  inadequately  repaired 
handhold  on  defendant's  switch  engine,  which  hold  defendants 
superintendent,  at  plalntlfiT's  request,  had  promised  to  repair, 
but  which  he  caused  to  be  repaired  inadequately  in  such  a  way  as 
to  appear  sound  on  casual  inspection,  the  admission  of  a  ques- 
tion as  to  whether  plaintiff  "supposed"  that  the  repairs  had  been 
made  so  as  to  put  the  hold  in  its  former  condition  was  not  re- 
Tersible  error.  PlalntlfT  being  under  no  absolute  duty  to  in- 
spect, his  supposition  or  "belief  as  to  the  promised  repairs 
was  relevant  as  bearing  upon  his  omission  to  inspect  ^ 

6.  A  finding  in  a  special  verdict  that  an  Inadequately  repaired  hand- 
hold on  defendant's  engine  was  "unreasonably  dangerous"  was 
equivalent  to  a  finding  that  such  hold  was  not  "reasonably 
safe,"  and  therefore  negatived  the  performance  by  the  master 
of  his  duty  as  to  safe  appliances. 

6.  Where,  in  an  action  for  injury  to  an  employee  from  a  defective 

handhold  on  defendant's  engine,  the  special  interrogatories, 
"Was  the  condition  of  the  handhold  such  as  to  make  it  appar- 
ent to  one  knowing  its  condition  that  It  was  dangerous  to  use?" 
and  "Did  plaintiff,  on  the  day  of  and  before  the  accident,  know 
of  the  dangerous  condition?"  were  submitted,  and  the  jury  an- 
swered the  latter  in  the  negative,  defendant  cannot  complain 
that  the  former  was  unnecessary. 

7.  In  extending  an  option  to  parties  In  a  personal  Injury  case  to 

have  judgment  entered  for  a  less  amount  than  that  assessed 
by  the  jury,  on  the  ground  that  the  jury's  finding  was  excessive, 
the  trial  court  determined  the  minimum  and  maximum  amounts 
which  any  fair  and  Impartial  jury  might  assess,  ascertaining 
such  amounts  by  what  juries  had  done  in  similar  cases,  and 
what  sums  had  been  held  excessively  large  or  small,  resolving 
all  reasonable  doubts  in  favor  of  making  the  minimum  small 
and  the  maximum  large.  Held  that,  although  the  minimum 
fixed  by  the  trial  judge  may  have  been  too  large,  still  the 
method  adopted  In  ascertaining  it  was  proper  and  fixed  the 
amount  as  correctly  as  could  be  expected.    Timlin,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judge.     Affimied, 

For  the  appellant  there  was  a  brief  by  Charles  A.  Vilas, 
attorney,  and  E,  (7.  Eastman,  of  counsel,  and  oral  argument 
bv  Mr.  Vilas, 

Among  other  references  upon  the  part  of  the  appellant 
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were  the  following :  Sweet  v.  Ohio  C.  Co.  78  Wis.  127,  47  X. 
W.  182 ;  Faber  v.  C.  Reiss  C.  Co.  124  Wis.  554,  102  N.  "W. 
1049 ;  Albrecht  v.  C.  &  N.  W.  B.  Co.  108  Wis.  630,  84  K 
W.  882 ;  Kerrigan  v.  C,  M.  &  St.  P.  B.  Co.  104  Wis.  166, 
80  N.  W.  586 ;  2  Words  &  Phrases,  1319 ;  McKivergm  v. 
Alexander  &  E.  L.  Co.  124  Wis.  60,  102  N.  W.  332 ;  Mac- 
Carthy  v.  Whitcomb,  110  Wia.  113,  85  N.  W.  707 ;  Smith  v. 
C,  M.  &  St.  P.  B.  Co.  91  Wis.  503,  65  N.  W.  183 ;  Ewald 
V.  C.  &  N.  W.  B.  Co.  70  Wis.  420,  36  K  W.  12,  591 ;  Toner 
V.  C.  M.  &  St.  P.  B.  Co.  69  Wis.  188,  31  N.  W.  104,  33  K. 
W.  433 ;  Bueping  v.  C.  &  N.  W.  B.  Co.  123  Wis.  819,  101 
N.  W.  710 ;  13  Cyc.  135,  and  note  78. 

For  the  respondent  there  was  a  brief  by  "Wigman,  Martin 
£  Martin,  and  oral  argument  by  P.  H.  Martin. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following :  Wedgwood  v.  C.  <&  N.  W.  B.  Co.  44  Wis. 
44 ;  Brahbiis  v.  C.  &  N.  W.  B.  Co.  38  Wis.  289 ;  Weliy  v. 
Lake  8.  T.  &  T.  B.  Co.  100  Wis.  128,  75  K  W.  1022 ;  Gram 
V.  C.  Beiss  C.  Co.  125  Wis.  1,  102  K  W.  586 ;  Hamann  v. 
MUvmulcee  B.  Co.  127  Wis.  550,  106  N.  W.  1081;  Bigeh\o 
V.  C,  B.  &  N.  B.  Co.  104  Wis.  109,  80  N.  W.  95 ;  Eeddles 
V.  C.  &  N.  W.  B.  Co.  77  Wis.  228,  46  N.  W.  115 ;  Dugan  v. 
C,  St.  P.,  M.  &  0.  B.  Co.  85  Wis.  609,  55  N.  W.  894;  Cum- 
mings  v.  Nat.  F.  Co.  60  Wis.  603,  18  N.  W.  742,  20  K  W. 
665 ;  Heath  v.  Stewart,  90  Wis.  418,  63  N.  W.  1051 ;  Baltzer 
V.  C,  M.  &  N.  B.  Co.  89  Wis.  257,  60  N.  W.  7.16 ;  Neilon 
V.  Marinette  &  M.  P.  Co.  75  Wis.  579,  44  N.  W.  772 ;  Ein- 
ton  V.  Cream  City  B.  Co.  65  Wis.  323,  27  N.  W.  147 ;  Fer- 
guson V.  Wis.  Cent.  B.  Co.  63  Wis.  145,  23  K  W.  123; 
Nadau  v.  White  Biver  L.  Co.  76  Wis.  120,  43  N.  W.  1135 ; 
Schmidt  v.  M.  &  St.  P.  B.  Co.  23  Wis.  186 ;  Berg  v.  C,  M.  £ 
St.  P.  B.  Co.  50  Wis.  419,  7  K  W.  347 ;  Olwett  v.  Skobis, 
126  Wis.  308,  105  N.  W.  777;  WysocU  v.  Wis.  Lakes  L  £ 
C.  Co.  121  Wis.  96,  98  K  W.  950 ;  Heer  v.  WarretirScharf 
A.  P.  Co.  118  Wis.  57,  94  N.  W.  789. 
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Timlin,  J.  The  defendant  owns  and  operates  a  line  of 
railroad  in  Marinette  county  in  connection  with  its  logging 
and  lumbering  business,  and  has  for  some  time  and  to  a  lim- 
ited extent  been  carrying  freight  and  passengers  for  hire  on 
said  railroad.  The  plaintiff  was  employed  by  defendant 
und  acting  as  brakeman.  On  July  18,  1906,  the  footboard 
and  handhold  upon  the  engine  tender  of  one  of  defendant's 
locomotives  were  damaged  and  broken  in  an  accident.  The 
plaintiff  requested  Mr.  Hollenbeck,  superintendent  of  de- 
fendant having  authority  to  hire  and  discharge,  to  have  the 
handholds  repaired.  The  latter  promised  to  have  them  re- 
paired. On  the  morning  of  July  19  th,  when  plaintiff  went 
out  to  work  upon  this  engine,  he  noticed  a  new  footboard  on 
the  engine  and  believed  that  the  handholds  had  been  repaired, 
but  did  not  inspect  them  or  notice  them  particularly.  Ke- 
pairs  had  been  made,  but  the  handholds  were  insufficiently 
repaired,  the  principal  one  being  merely  tied  on  at  the  lower 
end  with  wire.  Later  in  the  day  in  attempting  to  get  on 
the  footboard  in  the  rear  of  this  tender  while  the  engine  was 
in  motion  and  in  the  discharge  of  his  duty  the  plaintiff 
caught  this  defective  handhold  for  the  purpose  of  swinging 
himself  on  to  the  footboard.  The  handhold  gave  way  or 
swung  loose,  in  consequence  of  which  he  fell  so  that  the  en- 
gine wheel  ran  over  his  foot,  crushing  it  to  such  an  extent  as 
to  require  amputation  of  the  foot;  that,  to  quote  the  language 
of  Dr.  Bell,  "He  has  the  cuboid  portion  of  the  cuboid  bone 
left-  Practically  all  he  has  to  stand  on  is  the  heel  bone  with 
the  assistance  of  that  portion  of  the  skiboid  and  half  of  the 
<niboid  bone.''  As  we  understand  this,  all  the  foot  forward 
of  the  leg  was  amputated. 

The  plaintiff  was  twenty-three  years  old,  was  earning  about 
$1.75  a  day,  had  no  trade  or  profession,  and  had  five  or  six 
years'  training  in  the  common  schools.  The  plaintiff  had  a 
verdict  for  $20,000,  and  the  trial  court,  upon  motion  for  a 
new   trial   stating   among   other  things   that  the   damages 
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awarded  by  said  verdict  were  excessive,  granted  said  motion 
conditionally;  that  is  to  say,  regarding  $9,000  as  the  maxi- 
mum amount  for  which  an  impartial  jury  would  probably 
find  a  verdict  for  the  plaintiff  and  $5,000  as  the  TninimTiTn, 
he  awarded  to  the  plaintiff  the  option  to  take  judgment  for 
$5,000  and  costs,  to  the  defendant  the  option  to  submit  to 
judgment  for  $9,000  and  costs^  and  in  case  neither  party  ex- 
ercised his  option  the  verdict  to  be  set  aside  and  a  new  trial 
ordered.  The  plaintiff  elected  to  take  judgment  for  $5,00(> 
damages,  and  for  this  amount,  with  costs,  judgment  was  ren- 
dered in  his  favor. 

The  appellant  contends  tliat  the  proof  shows  the  plaintiff 
to  be  guilty  of  contributory  negligence  because  he  went  upon 
the  engine  on  the  morning  of  July  19th  without  ascertaining 
whether  or  in  what  manner  the  handhold  had  been  repaired, 
and  that  he  was  guilty  of  contributory  negligence  in  the 
manner  in  which  he  attempted  to  reach  the  footboard  at  the 
time  of  his  injury,  and  also  because  the  handhold  was  re- 
paired during  the  night  of  July  18th  by  the  engineer  at  the 
request  of  the  superintendent,  and  the  engineer  was  a  fel- 
low-servant with  the  injured  brakoman.  Unless  the  insiiffi- 
cient  repair  of  the  handhold  was  the  act  of  a  fellow-servant 
there  is  little  or  no  question  of  the  negligence  of  the  defend- 
ant, because  the  repair  in  this  respect  was  utterly  insufficient* 
Appellant's  counsel  contends,  first,  that  the  defendant  is  a 
private  lojxging  railroad,  and  therefore  not  within  the  provis- 
ions of  sec.  1816,  Stats.  (1898)  ;  second,  that  because  this 
particular  repair  of  the  handhold  was  made  by  the  locomotive 
cnpneor  and  defectively  made,  the  negligence  was  that  of  a 
fellow-servant.  We  find  it  unnecessary  to  pass  upon  this 
first  contention  of  appellant,  because  on  this  second  contention 
we  are  satisfied  that,  notwithstanding  the  handhold  was  re- 
paired by  the  engineer,  the  latter  in  so  doing  was  performing 
a  dntv  which  the  master  owed  to  the  servant.  This  was  not 
a  repair  made  in  the  progress  of  the  work  w^hile  the  plaintiff 
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and  the  engineer  were  at  work.  After  the  plaintiff's  day's 
work  was  done  and  the  damaged  engine  and  tender  were 
taken  to  the  shop  or  place  for  repair  the  corporation  oould 
employ  any  person  to  make  this  repair,  whether  that  person 
had  been,  during  the  day  preceding  and  at  other  work,  a  fel- 
low-servant of  the  plaintiff  or  not.  Under  such  circum- 
stances and  while  making  such  repairs  the  person  making 
the  repairs  was  engaged  in  the  discharge  of  a  duty  which 
the  corporation  owed  to  the  plaintiff,  and  which  it  could  not 
escape  by  del^ating  that  duty  to  another  person  under  the 
circumstances  above  indicated.  Orams  v.  C.  Beiss  C,  Co. 
125  Wis.  1, 102  K  W.  586 ;  Wedffwood  v.  C.  &  N.  W.  -B.  Co. 
4:4  Wis.  44;  Brabbits  v.  C.  &  N.  W.  B.  Co.  38  Wis.  280. 
Clearly  there  was  negligence  on  the  part  of  the  defendant. 

The  question  of  plaintiff's  contributory  negligence  was  for 
the  jury.  On  the  day  before  the  injury  the  plaintiff  knew 
that  the  handhold  and  other  portions  of  the  engine  tender 
were  broken  and  he  requested  that  the  handhold  be  repaired. 
The  defendant's  superintendent  promised  to  have  the  repairs 
made.  On  the  morning  of  the  day  of  the  injury  when 
plaintiff  resumed  work  the  engine  tender  presented  the  ap- 
pearance of  having  been  repaired.  A  close  inspection  of  the 
handhold  would  no  doubt  have  disclosed  the  manner  and  in- 
sufficiency of  its  repair.  The  plaintiff  failed  to  njake  such 
inspection,  but,  assuming  that  repairs  had  been  made  as  was 
promised  and  as  would  appear  from  a  cursory  examination, 
proceeded  with  his  work.  It  was  a  question  for  the  jury 
whether  his  conduct  in  this  respect  was  that  of  an  ordinarily 
prudent  person.  We  cannot  declare  the  contrary  as  matter 
of  law.  The  manner  in  which  the  plaintiff  attempted  to 
reach  the  footboard  while  the  train  was  in  motion,  by  step- 
ping with  one  foot  upon  the  oil  box  projecting  from  the 
center  of  the  nearest  car  wheel  and  swinging  around  the  end 
of  the  tender  on  this  handhold  to  the  footboard,  is  not  shown 
to  have  been   an  unusual  method.     On  the  contrary,   the 
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plaintiff  testifies  that  the  handhold  is  used  by  brakemen  when 
getting  on  the  footboard  at  the  rear  of  the  engine,  and  that 
it  was  necessary  to  get  on  to  the  footboard  in  this  way  on  the 
occasion  in  question  because  the  carload  of  lumber  on  the 
car  coupled  next  to  the  tender  overhung  the  end  of  that  car 
so  as  to  prevent  getting  on  the  footboard  in  any  other  way. 
The  duties  of  the  plaintiff  required  him  to  get  on  this  foot- 
board while  the  engine  was  in  motion,  and  there  is  nothing 
in  the  testimony  which  tends  to  show  that  his  manner  of 
getting  on  the  footboard  at  the  time  in  question  was  so  un- 
usual or  extraordinary  as  to  conclusively  establish  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

Error  is  assigned  upon  the  admission  of  evidence.  The 
plaintiff  having  testified  he  had  not  used  the  bandhold  on  the 
day  he  was  injured  prior  to  the  injury,  and  that  he  did  not 
know  the  manner  in  which  it  had  been  repaired^  and  had  not 
noticed  it,  but  that  he  knew  that  these  handholds  were  fast- 
ened by  a  bolt  or  rivet,  the  following  question  was  asked: 
^^Q.  I  ask  you  this :  Did  you  up  to  the  time  you  were  injured 
suppose  that  it  had  been  bolted  or  riveted  on  as  it  was  before 
it  had  been  broken?"  This  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  calling  for  a  mere  supposition, 
and  the  objection  overruled.  The  witness  answered,  "I  ex- 
pected it  had  been  bolted  or  riveted  on  the  same  as  it  ought 
to  have  been."  The  question  was  leading  in  form,  but  not 
intrinsically  objectionable.  The  word  "suppose"  is  here 
used  for  "think"  or  "believe,"  or,  as  the  witness  answered, 
"expect."  The  question  was  whether  he  had  a  right  to  rest 
in  that  belief  witliout  inspection  and  examination.  As  the 
law  casta  on  him  no  absolute  duty  of  inspection  or  examina- 
tion, it  became  a  mere  question  of  fact  for  the  jury  whether 
the  course  of  conduct  of  ordinarily  prudent  persons  would 
require  such  examination  or  inspection.  The  belief  of  the 
plaintiff  that  repairs  promised  had  been  made  was  relevant 
us  bearing  upon  his  omission  to  inspect     The  court  might 
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have  sustained  the  objection  on  account  of  the  form  of  the 
question,  but  there  is  no  reversible  error  in  admitting  the 
evidence. 

It  is  contended  that  the  special  verdict  was  improperly 
framed  because  the  third  question,  instead  of  asking  the 
jury  whether  the  handhold  was  in  a  reasonably  safe  condi- 
tion, inquired  whether  the  handhold  was  "unreasonably  dan- 
gerous to  the  plaintiff."  It  may  be  that  things  which  are 
"not  reajsonably  safe"  are  not  in  all  cases  "unreasonably  dan- 
gerous," but  it  cannot  be  affirmed  that  anything  "unreason- 
ably dangerous"  could  be  "reasonably  safe."  The  finding, 
therefore,  negatived  the  performance  on  the  part  of  the  mas- 
ter of  his  duty  in  this  respect  and  was  sufficient.  The  sixth 
and  seventh  questions  were  properly  submitted.  The  de^ 
fendant  now  considers  the  sixth  question  superfluous.  The 
sixth,  question  inquired,  "was  the  condition  of  the  handhold 
such  as  to  make  it  apparent  to  one  knowing  its  condition 
that  it  was  dangerous  to  use,"  and  the  seventh  question  in- 
quired whether  the  plaintiff  on  the  day  he  was  injured  and  be- 
fore his  injury  knew  of  the  dangerous  condition  of  the  hand- 
hold. These  questions  were  apparently  inserted  in  the  spe- 
cial verdict  for  the  benefit  of  the  defendant;  that  is,  to  en- 
able it  to  call  for  separate  findings  on  these  two  items  of  fact 
which  it  might  be  disadvantageous  to  the  defendant  to  cover 
by  some  more  general  conclusion  of  fact.  If  the  seventh 
question  had  been  answered  "Yes"  instead  of  "!S'o,"  the  de- 
fendant would  not  be  here  found  contending  that  the  sixth 
question  was  superfluous.  There  was  no  error  in  this  re- 
spect. 

Finally,  it  is  contended  that  the  court  erred  in  granting  a 
new  trial  conditionally,  but  should  have  set  aside  the  verdict 
unconditionally,  for  the  reason  that  there  has  never  been  any 
assessment  of  damages  by'  the  jury.  In  answer  to  a  ques- 
tion of  the  special  verdict  the  jury  fixed  the  plaintiff's  dam- 
ages at  $20,000,  the  full  amount  demanded  in  the  complaint. 


f 
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*^l  This  19  conceded  by  both  parties  to  be  excessive,  and  the  de- 

fendant moved  to  set  aside  the  verdict  and  for  a  new  trial 
upon  die  ground,  among  others,  that  the  damages-awarded  by 
Cy^ ^^^^^  '  said  verdict  were  excessive.     The  trial  court  on  this  motion 

filed  a  written  opinion  saying: 

"The  right  and  duty  of  this  court  to  give  the  parties  tlic 
option  of  having  judgment  entered  for  a  less  amount  rather 
than  be  compelled  to  retry  the  case  are  no  longer  in  doubt  in 
this  state.  Rueping  v.  C.  &  N.  W.  R.  Co.  123  Wis.  319, 101 
K  W.  710 ;  Heimlich  v.  Tabor,  123  Wis.  565, 102  K  W.  10. 
And  it  is  immaterial  what  caused  the  jury  to  render  the  ex- 
cessive verdict.  It  is  sufficient  that  it  is  excessive  from  pre- 
judice or  other  ca/ase.  An  excessively  large  verdict,  in  the 
absence  of  any  other  explanation,  may  be  usually  treated  as 
j>rima  fade  evidence  that  the  jiiry  was  not  unprejudiced,  fair, 
and  impartial.  .  .  •  The  court  is  not  authorized  to  determine 
what  amount  of  damages  the  plaintiff  shall  recover,  thus  sub- 
stituting his  judgment  for  that  of  the  jury.  But  the  court  is 
to  determine  the  maximum  and  minimum  amounts  that  an 
impartial  and  unprejudiced  jury  would  probably  name,  as 
no  two  juries,  fair  and  impartial  and  unprejudiced,  would 
arrive  at  the  same  amount.  The  question  is,  what  would 
be  the  smallest  amount  that  any  such  jury  might  assess  and 
what  the  largest  amount  that  any  other  such  jury  might  hon- 
estly assess,  and  the  only  way  suggested  for  solving  this  ques- 
tion is  by  ascertaining  what  such  juries  have  done  in  similar 
cases  and  what  amounts  have  l>een  held  to  be  excessively  large 
or  small.  When  these  two  limits  have  been  arrived  at,  rea- 
sonable doubts  being  resolved  in  favor  of  making  the  mini- 
mum small  and  the  maximum  large,  the  court  then  gives  the 
defendant  the  option  of  consenting  to  judgment  against  him 
for  the  larger  amoimt,  and  if  he  does  not  so  elect  the  option  is 
then  given  to  the  plaintiff  to  take  judgment  for  the  smaller 
amount,  and  in  the  event  of  neither  option  being  exercised 
the  verdict  is  set  aside  and  a  new  trial  awarded.". 

The  trial  court  made  an  order  accordingly  fixing  the  min- 
imum at  $5,000  and  the  maximum  at  $9,000  and  giving  the 
option  stated.  The  plaintiff  elected  to  take  judgment  for 
$5,000  rather  than  have  a  new  trial. 
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Several  members  of  this  court  consider  the  minimum  fixed 
by  the  trial  court  too  high  and  would  revers<*  the  judgment  on 
that  ground-     The  majority,  however,  are  unwilling  to  re- 
verse the  judgment  if  the  minimum  is  to  be  ascertained  as  in- 
dicated by  the  trial  court,  because  ascertaining  the  minimum 
in  that  way  it  is  probable  that  the  minimum  fixed  by  tlie 
trial  court  is  as  nearly  correct  as  can  be  expected.     The  ma- 
jority of  this  court,  however,  consider  the  mode  adopted  by 
the  trial  court  of  arriving  at  the  minimum  a  correct  one,  and 
approve  and  adopt  that  part  of  the  opinion  of  the  court  be- 
low herein  quoted.     For  these  reasons  tho  judgment  of  the 
circuit  court  must  be  affirmed.     The  writer  may  be  per- 
mitted to  say  that  in  his  view,  if  the  minimum  is  to  be  ascer- 
tained as  indicated  by  the  trial  court,  the  amount  fixed  l)y 
the  trial  court  is  as  nearly  correct  as  can  be  expected ;  but 
he  thinks  the  minimum  should  be  ascertained  upon  a  con- 
sideration of  what  the  trial  judge  considers  the  mininnini 
and  not  by  a  comparison  with  what  juries  have  actually  done 
in  similar  cases.     The  difficulty,  with  the  latter  method  of 
arriving  at  the  minimum  is  that  no  jury  ordinarily  awards 
the  minimum  amount  of  damage  actually  suffered  in  such 
ease.     Small  verdicts  are  the  arbitrary  result  of  compromise 
among  the  jurors.     The  verdict  in  every  case  represents  the 
actual  damage  in  that  case  except  where  there  is  error,  pas- 
sion, or  prejudice.     This  mode  of  ascertaining  the  minimum 
will  inevitably  destroy  the  rule  itself,  because  the  minimum 
ascertained  in  this  way  will  be  constantly  increasing,  and 
what  is  termed  a  minimum  will  be  really  the  actual  and 
ordinary  damages  which  an  unprejudiced  jury  usually  as- 
certains and  awards,  which  is  in  truth  not  the  minimum  nor 
the  maximum,  but  a  sxmi  between  both.     So  that  the  rule 
will  finally  result,  as  in  the  case  at  bar,  in  giving  the  plaintiff 
an  option  to  take  a  new  trial  or  take  judgment  for  the  actual 
average  amount  of  his  damages  as  near  as  such  can  be  ascer- 
tained, while  the  defendant's  option  will  be  to  submit  to  a 
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judgment  in  excess  of  a  fair  admeasurement  of  the  plaintiffs 
damages.  If  this  is  a  fair  construction  of  the  rule  laid  down 
in  Bueping  v.  C.  £  N.  W.  R.  Co.  123  Wis.  319,  101  K  W. 
710,  then  I  think  that  rule  should  be  modified.  But  I  do 
not  think  that  is  a  fair  construction  of  the  ruling  in  that 
case.  What  the  supreme  court  there  appears  to  have  done  is 
to  first  place  its  own  estimate  upon  the  minimum  dajnages 
and  then  to  support  that  estimate  argumentatively  by  citing 
instances  of  verdicts.  If  there  is  no  invasion  by  the  court 
of  the  province  of  the  jury  in  estimating  the  actual  unliqui- 
dated damages  of  the  plaintiff  and  granting  a  new  trial 
conditioned  upon  the  plaintiff  remitting  all  excess  found  by 
the  jury  (Bmter  v.  G.  &  N.  TF.  JR.  Co.  104  Wis.  307,  337, 80 
N".  W.  644,  and  cases  referred  to),  I  do  not  see  how  it  can 
be  said  that  there  is  such  invasion  where  the  court  estimates 
the  minimum  amount  of  such  damage  which  an  ided  unpre- 
judiced jury  would  award  to  the  plaintiff,  and  makes  his 
grant  of  a  new  trial  conditional  upon  the  plaintiff's  refusal 
to  accept  a  verdict  for  that  sum. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bailet,  Appellant,  vs.  Bailby,  Eespondent 

AVHI  n^May  8,  1908. 

Evidence:  SufUdency:  Setting  aside  findings:  Amendment  unsup- 
ported hy  testimony. 

1.  In  an  action  for  divorce  on  the  ground  of  cruel  and  Inhuman 

treatment,  held,  that  the  finding  of  the  trial  court  was  not 
against  the  preponderance  of  the  evidence  and  therefore  wilt 
not  be  disturbed. 

2.  An  amendment  offered  to  the  complaint  at  the  close  of  the  testi- 

mony which  stated  facts  not  established  by  the  evidence  was 
properly  rejected. 
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AppKAii  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  appellant  against  the  re- 
spondent for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment.  The  parties  intermarried  in  December,  1889, 
and  have  one  child,  a  boy  fifteen  years  of  age.  The  proof 
showed  that  the  married  life  of  the  parties  had  not  been  at  all 
times  harmonious,  and  that  for  more  than  a  year  prior  to 
the  commencement  of  the  action  they  had  not  lived  together. 
At  the  dose  of  the  testimony  a  motion  was  made  to  amend 
the  complaint  to  conform  with  the  facts,  by  alleging  wilful 
desertion  of  the  appellant  by  the  respondent  for  a  period  of 
more  than  one  year  next  preceding  the  commencement  of  the 
action.  The  motion  was  denied  by  the  court  on  the  ground 
that  the  testimony  did  not  show  such  desertion.  As  a  result 
of  the  trial  the  court  found  that  the  allegations  of  the  com- 
plaint had  not  been  proven,  and  directed  that  the  complaint 
be  dismissed  without  costs  to  either  party.  From  the  judg- 
ment so  entered  this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Minahan  &  MinaJicm,  and  for  the  respondent  on  that  of 
W.  B.  Quinlan. 

Bashford,  J.  This  is  an  action  for  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  and  the  first  error  assigned 
relates  to  the  finding  of  the  court  that  the  allegations  of  the 
complaint  have  not  been  proven,  it  being  urged  on  behalf  of 
the  appellant  that  the  finding  is  against  the  overwhohiiing 
preponderance  of  the  evidence.  A  careful  examination  of 
the  testimony  preserved  in  the  record  leads  to  the  conclusion 
that  the  finding  here  challenged  is  not  against  the  preponder- 
ance of  the  evidence,  and  that  consequently  it  cannot  be  dis- 
turbed. It  would  serve  no  useful  purpose  to  review  the  evi- 
dence at  length  or  to  dwell  upon  the  unfortunate  differences 

Vol.  135  —  36 
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which  have  arisen,  whicsh  ought  to  be  forgotten,  and  which 
may  yet  be  reconciled. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  per- 
mit an  amendment  of  the  complaint  to  conform  to  the  proof, 
by  alleging  desertion  on  the  part  of  the  appellant  by  the  re- 
spondent. We  agree  with  the  view  expressed  by  the  trial 
court  that  the  testimony  does  not  establish  wilful  desertion 
and  that  the  amendment  was  not  proper. 

These  conclusions  lead  to  an  affirmance  of  the  judgment 

By  the  Court, — Judgment  affirmed* 


EuJAWA,  Appellant,  vs.  Chicago,  Milwathcbe  &  St.  Paul 

Railway  Compaity,  Respondent, 

sAprt?  17— May  8,  1908. 

Railroads:  Highway  crossings:  Signals:  Statutes:  Construction:  Duty 
independent  of  statute:  Evidence:  Sufficiency:  Duty  to  stop: 
Disregard  of  duty:  Negligence:  Proximate  cause. 

1.  While  sec.  1809,  Stats.  (1898),  requiring  of  a  railroad  company 

the  blowing  of  the  engine  whistle  eighty  rods  from  a  highway 
crossing,  cannot  be  complied  with  where  the  engine  starta 
within  that  distance,  still  the  requirement  that  the  engine  bell 
be  rung  is  applicable  and  entirely  possible  of  fulfilment,  at 
least  from  the  point  of  starting  until  the  highway  is  crossed. 

2.  Even  in  the  absence  of  express  statutory  requirement  it  was  the 

duty  of  railroad  employees  in  charge  of  an  engine  to  approach 
a  highway  crossing  with  due  care,  having  regard  to  the  physi- 
cal surroundings  and  the  obstructions  to  vision,  if  any,  and  if 
the  circumstances  called  for  the  giving  of  signals  for  the  safety 
of  travelers  approaching  the  crossing  using  due  care,  the  omis- 
sion to  give  such  signals  would  be  negligence. 
8.  In  an  action  for  injury  to  plaintiff's  team  caused  by  a  railway- 
crossing  collision,  heldf  that  there  was  evidence  which  would 
have  justified  the  Jury  in  finding  that  no  signal  was  given  by 
the  railroad  company  and  that  such  failure  waa  negligent 
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4.  It  cannot  be  held  as  matter  of  law  that  It  is  always  the  duty  of 

one  approaching  a  railway  crossing  to  stop,  even  though  he  be 
driving  a  team.  Whether  it  is  his  duty  to  stop  as  well  as  to 
look  and  listen  is  a  question  for  the  Jury  after  due  considera- 
tion of  all  the  surrounding  circumstances. 

5.  In  an  action  for  damages  to  plaintiff's  team  caused  by  a  railway- 

crossing  collision,  it  appeared  that  there  was  a  clear  view  of 
the  crossing  for  140  feet,  that  the  highway  was  sandy,  that 
plaintiff's  vehicle  was  a  spring  buggy  which  made  very  little 
noise;  and  there  was  no  evidence  of  other  noises  or  of  any 
wind  blowing.  A  verdict  for  defendant  was  directed  on  the 
ground  that  it  was  plaintiff's  duty  to  stop,  look,  and  listen  be* 
fore  he  came  so  near  the  crossing  that  he  would  be  struck  or 
that  his  horses  would  be  frightened  by  an  approaching  train^ 
and  failure  to  observe  this  duty  necessarily  constituted  negli- 
gence which  was  the  proximate  cause  of  the  Injury.  Held  er- 
ror, as,  under  the  circumstances,  whether  ordinary  care  re- 
quired him  to  stop  his  team  was  a  question  for  the  Jury. 

6.  Sec  1809,  Stats.  (1898),  requiring  that  the  engine  bell  be  rung 

before  reaching  and  while  passing  over  a  highway  crossing,  is 
designed,  not  merely  to  prevent  travelers  who  are  about  to  use 
the  crossing  from  running  into  the  train,  but  also  to  enable 
them  to  know  of  the  approach  of  the  train  at  a  sufficient  dis- 
tance to  guard  their  horses  against  taking  fright. 

7.  Where  a  switch  engine  approached  a  railway  crossing  without 

giving  the  signals  required  by  statute,  and  a  traveler  driving 
toward  such  crossing  looked  and  listened  for  signals  but  did 
not  stop,  the  circumstances  not  being  such  as  to  make  It  neg- 
ligence as  a  matter  of  law  for  him  to  approach  without  stop- 
ping, and  by  reason  of  the  failure  to  give  the  signals  he  was 
led  to  approach  nearer  than  he  otherwise  would  have  done,  and 
to  a  point  where  the  sight  and  noise  of  the  coming  train  fright- 
ened his  horses,  causing  them  to  become  unmanageable  so  that 
they  dashed  against  the  train,  the  failure  to  give  proper  signals 
was  the  proximate  cause  of  the  collision. 


Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Circuit  Judge.     Reversed, 

This  is  an  action  to  recover  damages  resulting  from  a 
crossing  collision  at  the  unincorporated  village  of  Crivitz. 
The  main  line  of  the  Superior  division  of  the  defendant's 
railway  runs  north  and  south  along  the  east  side  of  the  vil- 
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lage.  The  Menominee  branch  of  defendant's  railway  joins 
the  main  line  at  Crivitz.  As  this  branch  approaches  the 
main  line  from  the  east  it  divides  into  a  wye  at  a  point  sev- 
eral hundred  feet  distant  from  the  main  line,  one  line  run- 
ning northwest  and  the  other  southwest  until  each  connects 
with  the  main  line.  The  railway  station  and  hotel  are  situ- 
ated in  the  extreme  southerly  angle  of  the  triangle  thus 
formed.  A  highway  running  east  from  the  village  crosses  the 
main  track  and  several  parallel  side  tracks  at  a  point  in  the 
northerly  part  of  the  triangle  about  850  feet  north  of  the  sta- 
tion platform.  This  highway  continues  to  run  easterly  and 
crosses  the  northern  branch  of  the  wye  at  a  point  about  300 
feet  east  of  the  track  of  the  main  line.  To  the  south  of  this 
highway  and  in  the  triangle  there  is  considerable  growing 
brush  and  some  jack  pine  and  other  trees,  so  that  if  a  traveler 
crosses  the  main  track  and  proceeds  east  on  the  said  highway 
his  view  to  the  south  and  southeast,  including  that  part  of 
the  north  branch  of  the  wye  which  is  south  of  the  highway,  is 
much  obscured  until  he  reaches  a  point  about  140  feet  from 
and  east  of  the  crossing  over  the  wye  track,  after  which  point 
the  vision  is  practically  unobstructed. 

It  appears  that  at  about  5  o'clock  p.  m.  on  June  29,  1906, 
the  plaintiff's  sou  Pctor,  about  sixteen  years  of  age,  started 
from  Crivitz  to  go  to  his  home  in  tlie  country  east  of  the  vil- 
lage ;  that  he  was  driving  his  father's  double  team  hitched  to 
a  bufTiry  and  that  his  mother  was  with  him  in  the  buggy, 
and  that  the  team  was  of  ordinary  gentleness.  Peter  testified 
that  he  started  out  on  the  hi^uhway  in  question;  that  as  he 
approached  the  first  track  and  about  200  feet  therefrom  he 
stopped  and  listened  for  a  train  but  heard  none^  and  then 
drove  slowly  on  over  the  main  track  and  side  tracks,  after 
which  he  drove  on  a  slow  trot  towards  tlie  wye  track ;  that  he 
was  listening  for  a  whistle  or  a  bell  but  heard  none,  and  when 
he  got  past  the  bushes  and  trees  he  saw  an  engine  rapidly 
approaching  the  crossing  from   the  southeast  on   the  wye 
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track  pushing  a  freight  caboose  and  a  flat  car  in  front  of 
it,  about  250  feet  from  the  crossing;  that  his  horses  saw  the 
engine  at  the  same  time  and  became  frightened  and  began  to 
jump  and  nm ;  that  he  tried  to  hold  them  but  could  not,  nor 
could  he  turn  them  off  from  the  road ;  that  they  ran  toward 
the  crossing,  where  they  were  struck  by  the  flat  car  and  killed 
and  he  and  his  mother  were  thrown  out;  and  that  he  w^ould 
have  stopped  as  soon  as  he  had  crossed  the  main  track  if  he 
had  heard  the  whistle  or  the  bell. 

The  fact  of  the  collision  was  not  disputed.  The  engine 
with  the  cars  in  question  had  come  from  the  main  track  up 
the  southern  branch  of  the  wye  up  to  and  just  upon  the 
Menominee  main  line,  stopped,  and  then  proceeded  on  the 
north  branch  to  the  point  of  collision.  Xo  whistle  had  been 
blown,  but  it  was  claimed  that  the  engine  bell  was  rung  con- 
tinuously from  the  time  the  engine  started  on  the  north 
branch.  The  engine  was  run  by  the  fireman  alone,  who 
was  sitting  in  the  engine  cab  on  the  northeast  side.  A  brake- 
man  tlirew  the  switch  which  let  the  train  in  upon  the  north 
branch  of  the  wye,  the  engine  then  stopped,  the  switchman 
closed  the  switch,  got  upon  the  caboose,  and  gave  the  fireman 
a  signal  to  go  ahead.  The  fireman  then  started  ahead.  The 
brakeman  walked  through  the  caboose  out  onto  the  flat  car, 
which  was  loaded  with  iron  sewer  pipe,  and  first  saw  the 
team  when  they  were  alx>ut  twenty  or  twenty-five  feet  from 
the  crossing,  and  then  gave  a  signal  to  the  fireman  to  stop 
the  engine,  but  it  was  too  late  to  stop  before  reaching  tlu^ 
crossing,  and  the  train  was  not  stopped  until  it  had  passed 
the  crossing  nearly  100  feet.  The  distance  from  the  point 
of  the  wye  to  the  crossing  was  about  850  feet.  The  esti- 
mates of  the  speed  of  the  train  ranged  from  six  or  eight 
miles  on  the  part  of  the  defendant  to  twelve  or  fifteen  miles 
on  the  part  of  the  plaintiff.  There  was  testimony  tending 
to  contradict  Peter's  claim  that  the  horses  were  running  and 
beyond  control,  as  well  as  testimony  tending  to  corroborate 
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his  claim.  There  were  two  or  three  bridge  carpenters  riding 
on  the  flat  car  who  saw  the  impending  collision  and  waved 
their  arms  and  shouted  to  Peter,  but  gave  no  signal  to  the 
fireman.  There  was  some  testimony  that  immediately  after 
the  collision  Peter  said  that  he  stopped  by  the  bushes  and  one 
of  his  horses  got  scared  and  started  to  run.  and  his  lines 
broke,  but  this  was  denied  by  Peter. 

At  the  close  of  the  evidence  a  verdict  for  the  defendant 
was  directed,  and  from  judgment  upon  the  verdict  the  plaint- 
iff appeals. 

P.  H.  Maiiin,  of  counsel,  and  L.  if.  Evert,  attorney,  for 
the  appellant. 

For  the  respondent  there  was  a  brief  by  (7.  E.  Vroman  and 
P.  A.  Martineau,  attorneys,  and  (7.  H.  VanAlstine  and  H.  /. 
KilUlea,  of  counsel,  and  oral  argument  by  Mr.  KiUUea, 

WixsLOW,  C.  J.  The  highway  crossing  in  question  was 
not  within  a  city  or  incorporated  village,  hence  it  was  within 
the  terms  of  that  part  of  sec.  1809,  Stats.  (1898),  which  re- 
quires that  the  engine  whistle  shall  be  blown  eighty  rods 
from  the  crossing  and  the  bell  continuously  rung  from  that 
point  until  the  highway  be  crossed.  As  the  engine  in  the 
present  case  started  from  a  point  well  within  the  eighty-rod 
limit,  the  requirement  that  the  whistle  be  blown  eighty  rods 
from  the  crossing  became  impossible  of  fulfilment;  but  the 
requirement  that  the  engine  bell  be  rung,  at  least  from  the 
point  of  starting  until  the  highway  was  crossed,  was  still  ap- 
plicable and  entirely  possible  of  fulfilment.  Furthermore, 
even  in  the  absence  of  express  statutory  requirement  it  was 
the  duty  of  the  defendant  to  approach  the  crossing  with  due 
care,  having  regard  to  the  physical  surroundings  and  the 
obstructions  to  vision,  if  any,  and  if  the  circumstances  called 
for  the  giving  of  signals  in  order  to  properly  conserve  the 
safety  of  travelers  who  were  approaching  the  crossing  in  the 
exercise  of  ordinary  care  the  omission  of  the  defendant  to 
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give  such  signals  'would  be  negligen(ie,  EUert  v.  0.  B.  &  M. 
R.  Co.  48  Wis.  606,  4  K  W.  769. 

There  was  sufficient  evidence  from  which  the  jury  would 
have  been  justified  in  finding  that  no  signal  of  any  kind  was 
given  by  the  defendant's  employees  at  any  time  during  the 
approach  of  the  engine  from  the  time  it  started  from  the 
main  track  of  the  Zlenominee  branch  imtil  it  reached  the 
crossing.  There  was  also  ample  proof  that  the  view  of  the 
track  was  partially  or  wholly  obscured  by  bushes  and  trees 
so  that  a  traveler  on  the  highway  ooming  from  the  west 
could  not  well  see  an  approaching  engine  or  train  imtil  he 
reached  a  point  140  feet  from  the  crossing  and  perhaps 
nearer.  So  it  must  be  held  that  there  was  sufficient  proof  to 
sustain  a  finding  that  defendant's  employees  were  negligent 
in  failing  to  give  signals  as  the  train  approached  the  crossing, 
and  the  serious  question  in  the  case  is  whether  the  evidence 
would  warrant  a  finding  that  such  negligence,  if  found,  was 
the  proximate  cause  of  the  collision.  Of  course,  there  must 
be  proximate  causal  relation  between  the  negligence  and  the 
collision  in  order  that  the  plaintiff  may  recover.  The  trial 
judge  held  that  this  causal  relation  could  not  be  found,  the 
reason  being  that  it  was  the  duty  of  the  driver  of  the  team 
to  stop  and  look  and  listen  before  he  got  so  near  the  crossing 
that  he  would  be  struck  or  that  his  horses  would  he  fright* 
ened  by  the  sight  of  an  approaching  engine.  In  other  words, 
that  the  driver  must  determine  where  the  danger  zone,  within 
which  his  horses  are  in  danger  of  being  frightened,  begins, 
and  must  at  his  peril  stop  before  entering  upon  that  zone, 
and  that  if  he  does  not  do  so,  but  proceeds  without  such  pre- 
cautions and  suffers  injury  by  the  frightening  of  his  horses 
by  a  negligently  operated  train,  he  is  necessarily  guilty  of 
negligence  which  is  the  proximate  cause  of  his  injury  and  is 
remediless. 

We  think  this  rule  is  entirely  too  strict  and  imposes  too 
onerous  a  burden  on  the  traveler.    Wliile  this  court  has  con- 
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sistently  held  that  it  is  the  imperative  duty  of  every  traveler 
approaching  a  railway  track  to  look  and  listen  for  a  train,  it 
has  not  held  that  it  is  always  his  duty  as  matter  of  law  to 
stop,  even  though  he  be  driving  a  team.  Generally  the 
question  whether  he  should  stop  or  not  will  be  a  question  for 
tJie  jury  after  due  consideration  of  all  the  surrounding  cir- 
cumstances. Duffy  V.  C.  £  N.  W.  B.  Co.  32  Wis.  269 ;  Eil- 
ert  V.  0.  B.  d  M.  B.  Co.  48  Wis.  606,  4  N.  W.  769 ;  Seefeld 
V.  C,  M.  &  St.  P.  B.  Co.  70  Wis.  216,  35  N.  W.  278 ;  Ahhot 
V.  DwinneU,  74  Wis.  614,  524,  43  K  W.  496 ;  Duame  v.  C. 
^  N.  W.  B.  Co.  72  Wis.  523,  40  K  W.  394. 

True,  there  may  be  cases  where  the  view  of  the  approach- 
ing traveler  is  so  thoroughly  obstructed  and  his  hearing  so 
cut  off  by  the  noise  of  his  wagon  or  by  other  causes  that  it 
is  evident  that  neither  sight  nor  hearing  will  afford  him  any 
protection,  and  in  such  cases  if  there  be  no  conflict  in  the 
evidence  the  court  will  be  justified  in  holding  as  matter  of 
law  that  he  should  stop  and  make  investigation,  especially  if 
he  knows  that  a  train  is  due.  Seefeld  v.  C,  M.  <&  St  P.  E. 
Co.,  supra.  Such  cases,  however,  are  exceptional,  and  we  do 
not  regard  this  as  one  of  them.  The  evidence  shows  that 
the  obstructions  to  the  vision  ceased  at  a  point  about  140  feet 
from  thp  crossing;  that  the  road  was  a  sandy  road,  and  that 
the  buggy  was  a  spring  buggy  and  made  very  little  noise. 
There  was  no  evidence  of  other  noises  nor  that  any  wind  wa3 
blowing,  and  the  driver  testified  that  he  could  have  heard  the 
engine  bell  had  it  been  ringing.  Under  the  circumstances 
we  think  that  the  question  whether  ordinary  care  required 
him  to  stop  his  team  w^as  one  for  the  jury. 

The  statutory  requirement  that  the  engine  bell  be  rung 
before  reaching  and  while  passing  over  the  crossing  is  de- 
signed, not  merely  to  prevent  travelers  who  are  about  to  use 
the  crossing  from  running  into  the  train,  but  also  to  enable 
them  to  know  of  the  approach  of  the  train  at  a  sufficient  dis- 
tance to  guard  their  horses  against  taking  fright.  2  Thomp. 
Com.  on  Neg.  §  1926;  Norton  v.  Eastern  B.  Co.  113  Mass. 
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366.  This  court  in  Ransom  v.  C,  8L  P.,  M.  &  0.  E,  Co. 
€2  Wis.  178,  22  K  W.  147,  held  that  one  who  was  traveling 
upon  a  highway  parallel  with  the  railroad  track  and  near  a 
crossing  was  also  entitled  to  the  benefits  of  the  statute  though 
not  intending  to  use  the  crossing,  and  might  recover  for 
damages  sustained  by  reason  of  the  frightening  of  his  horse 
becmise  of  the  unexpected  appearance  of  the  train  when  no 
crossing  signal  had  been  given.  Whether  this  case  can  now 
be  construed  as  authority  for  the  extreme  view  that  a  traveler 
on  a  parallel  highway  not  expecting  to  use  the  crossing  is 
entitled  to  rely  on  the  statute  requiring  crossing  signals  is 
rendered  more  than  doubtful  by  the  partial  disapproval  of 
that  case  in  Walters  v.  C,  M.  &  St.  P.  B.  Co.  104  Wis.  251, 
80  N".  W.  451,  and  this  latter  case  seems  to  have  been  the  case 
relied  on  by  the  trial  judge  in  directing  a  verdict.  As  matter 
of  f act>  however,  the  Walters  Case  was  not  a  case  where  a 
train  approached  a  crossing  intending  to  pass  over  it  and 
failed  to  give  the  statutory  signals.  The  plaintiff  was  ap- 
proaching a  city  crossing  from  the  east  driving  his  team  and 
was  sitting  on  the  hounds  of  his  wagon.  A  switch  engine  and 
car  was  operating  on  the  tracks  somewhere  north  of  the  cross- 
ing. Before  reaching  the  track  he  could  see  to  the  north  a  dis- 
tance of  170  feet,  but  he  did  not  look.  Just  as  he  was  cross- 
ing the  switch  engine  and  car  approached  from  the  north,  but 
stopped,  as  it  was  intended  it  should,  at  a  switch  just  before 
reaching  the  crossing.  A  flagman  at  the  crossing  did  not 
give  the  plaintiff  notice  of  the  approach  of  the  switch  engine. 
The  plaintiff's  team  became  frightened  at  the  noises  made 
by  the  engine  and  car  and  ran  away,  and  he  was  injured  by 
being  thrown  from  the  wagon  as  the  team  turned  a  comer  a 
block  east  of  the  crossing.  This  court  reversed  a  judgment 
in  plaintiff's  favor  on  two  grounds:  First,  because  he  was 
guilty  of  contributory  negligence  in  not  looking  to  the  north ; 
and,  second,  because  there  was  no  duty  on  the  part  of  the 
railway  employees  to  notify  a  traveler  that  a  switch  engine 
which  was  not  to  cross  the  street  was  merely  operating  in  the 
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vicinity.  So  far  as  the  latter  proposition  was  in  conflict 
with  the  Bansom  Case,  that  case  was  overruled,  but  no  far- 
ther. 

We  do  not  see  how  the  Walters  Case  controls  the  present 
case.  Here  a  switch  engine  was  approaching  and  about  to 
pass  over  a  highway  crossing  without  signal^  in  violation  of 
the  statute.  A  traveler  was  approaching  the  crossing  and 
listening  for  the  signal.  The  circumstances  were  not  such 
as  to  make  it  negligence  as  matter  of  law  for  him  to  approadi 
without  stopping.  The  evidence  tended  to  show  that  by  rea- 
son of  the  failure  to  give  the  statutory  signal  he  was  led  to 
approach  to  a  point  nearer  than  he  otherwise  would  have 
done,  and  to  a  point  where  the  sight  and  noise  of  the  coming 
train  frightened  his  horses,  causing^  them  to  become  imcon- 
troUable  so  that  they  dashed  against  the  train.  If  these 
facts  should  be  found  by  the  jury  the  chain  of  proximate 
causation  would  be  conlplete. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Hammond,  Respondent,  vs.  Eeiokson,  imp.,  Appellant 

ApHl  18— May  5, 1908, 
Mortgage:  Cancellation:  Tender  of  del>t:  Withholding  costs. 

1.  A  court  of  equity  will  not  extend  affirmative  aid  to  a  mortgagor 

to  cancel  a  mortgage  and  quiet  title  against  it  except  upon  the 
condition  that  the  mortgagor  make  payment  or  tender  of  pay- 
ment of  the  debt  secured  by  the  mortgage  lien. 

2.  In  a  suit  to  foreclose  a  mortgage,  the  mortgagee  sought  to  en- 

force his  lien  for  a  larger  amount  than  would  be  due  at  the 
original  rate  of  interest  The  mortgagor  offered  to  pay  the 
smaller  amount  but  made  no  formal  tender  thereof,  and  conn- 
terclaimed  for  cancellation  of  the  mortgage.  Held  that.  In  ren- 
dering judgment  for  the  smaller  amount  and  denying  defend- 
ant's counterclaim,  the  withholding  of  costs  from  both  parties 
was  a  proper  exercise  of  the  court's  discretion  under  sec.  291 8» 
Stats.   (1898). 
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Appeax  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  plaintiff,  having  a  note  and  mortgage  executed  hy  one 
Clegg,  after  the  maturity  thereof  and  on  April  1,  1905,  en- 
tered into  a  written  agreement  with  Clegg  for  an  extension 
on  consideration  that  Clegg  shoiild  pay  eight  per  cent  in- 
terest instead  of  six  and  one-half  per  cent,  as  originally  pro- 
vided by  the  note  and  mortgage.  Before  this  agreement 
Clegg  had  made  a  conveyance  of  said  property  to  one  Mc- 
Arthur,  from  whom  the  appellant  Erickson  derives  title. 
Erickson,  contending  that  the  agreement  to  pay  higher  in- 
terest was  not  binding  on  him,  offered  to  pay  the  principal 
and  six  and  one-half  per  c6nt  interest;  making  no  formal 
tender,  however,  because  plaintiff  refused  to  accept.  Suit 
being  brought  to  foreclose,  defendant  set  up  the  fact  of  his 
offer  and  continued  willingness  to  pay  the  principal  and  six 
and  one-half  per  cent,  interest;  and  also  counterclaimed  for 
the  cancellation  of  the  mortgage,  without,  however,  renewing 
the  tender  in  his  answer  or  counterclaim  or  making  any  de- 
posit in  court.  The  court  denied  the  counterclaim,  but  held 
defendant  not  bound  to  pay  the  increased  interest,  and  ren- 
dered judgment  of  foreclosure  for  the  amount  due  by  the 
terms  of  the  note  and  mortgage ;  but,  in  view  of  defendant's 
offer  to  pay  that  amount  before  suit  was  commenced,  al- 
though without  keeping  such  tender  good,  withheld  costs 
from  both  parties.  From  the  parts  of  the  judgment  dismiss- 
ing  the  counterclaim  and  denying  him  costs,  defendant  Erich- 
son  api)eals. 

For  the  appellant  there  was  a  brief  by  Max  H.  Strehlow, 
attorney,  and  0.  G.  Erickson,  of  counsel,  and  oral  argument 
bv  Mr,  Erickson. 

Orlando  E.  Clark,  for  the  respondent. 

Dodge,  J.  Whatever  effect  a  tender  mav  have  teclmicallv 
to  discharge  tlie  lien  of  a  mortgage,  a  subject  treated  at  some 
length  in  Kortright  v.  Cady,  21  N".  Y.  343,  and  referred  to  in 
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Breitenbach  v.  Turner,  18  Wis.  140,  Manlcel  v.  Belscamper, 
84  Wis.  218,  45  X.  W.  500,  and  Oovid  v.  Sullivan,  84  Wis. 
659,  C65,  54  X.  W.  1013,  it  is  uniformly  held  that  a  court 
of  equity  will  not  extend  affirmative  aid  to  the  mortgagor  to 
cancel  such  mortgage  and  quiet  the  title  against  it  except 
upon  the  condition  that  he  do  equity  on  his  own  part  by  pav- 
ing the  debt  which  was  secured  by  the  mortgage  lien.  Tul- 
hill  V.  Morris,  81  X.  T.  94;  Breunich  v.  Weselnian,  100  X. 
T.  609,  2  K  E.  385;  Werner  v.  Tuch,  127  K  Y.  217,  27 
N.  E.  845 ;  Nelson  v.  Loder,  132  X.  T.  288.  This  is  in 
accord  witli  a  most  fundamental  principle,  that  to  enable 
one  to  arouse  the  peculiar  activities  of  a  court  of  equity  in 
his  own  behalf  it  is  essential  that  he  should  offer  to  do  full 
equity  in  the  first  instance,  a  principle  fully  sanctioned  by 
our  own  decisions.  Hill  v.  Buffington,  106  Wis.  525,  82  X. 
W.  712 ;  navenor  v.  Pipher,  109  Wis.  108,  115,  85  X.  W. 
203 ;  BlacTcman  v.  Arnold,  113  Wis.  487,  492,  89  X.  W.  513  > 
Beaser  v.  Barber  A.  P.  Co.  120  Wis.  599,  98  X.  W.  525. 
Clearly,  therefore,  the  decision  of  the  trial  court  that  Erich 
sons  counterclaim  for  cancellation  of  the  mortgage  could  not 
be  sustained  in  the  absence  of  any  offer  in  that  pleading  to 
pay  the  tnie  amount  of  plaintiff's  debt  was  correct  The 
portion  of  tlie  judgment  foreclosing  the  mortgage  for  the 
amount  actually  due  is  not  appealed  from. 

In  this  situation,  where  the  plaintiff  is  defeated  as  to  the 
litigated  question  over  a  small  amoimt  of  his  indebtedness, 
and  the  defendant  suffers  defeat  as  to  the  much  more  impor- 
tant issue  upon  the  entire  cancellation  of  plaintiff's  mortgage, 
we  certainly  cannot  think  the  exercise  of  the  court's  im- 
doubted  discretion  over  the  award  of  costs  in  suits  in  equity 
has  been  abused  to  the  prejudice  of  the  defendant  when  cost3 
are  merely  withheld  from  both  parties.  Subd.  7,  sea  2918, 
Stats.  (1898)  ;  nill  v,  Durand,  5S  Wis.  160,  15  X.  W.  390; 
Malone  v.  Waukesha  E.  L.  Co,  120  Wis.  485,  98  X\  W.  247. 

By  the  Court — Judgment  affirmed 
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Eeickson,  Appellant,  vs.  Hammoio),  Respondent 

April  18— May  8, 1908. 

Mortgage:  Absolute  deed:  Purchaser's  right  thereunder:  8ul>sequent 

mortgage. 

Where  an  owner  of  land  gave  a  deed  thereto,  absolute  in  form  but 
intended  as  a  mortgage,  and  afterwards  mortgaged  the  same 
property  to  another,  held,  that  a  purchaser  having  knowledge 
of  the  nature  of  the  deed  and  acquiring  title  thereunder  took 
subject  to  the  subsequent  mortgage. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  quiet  title.  The  respondent  claims 
an  interest  in  the  premises  through  a  mortgage  executed  by 
the  owner,  E.  T.  Clegg,  April  14,  1905.  On  June  2,  1904, 
Clegg  and  his  wife,  who  at  that  time  owned  and  occupied 
the  premises,  executed  an  instrument  in  the  form  of  a  war- 
ranty deed,  whereby  they  conveyed  the  premises  to  Anna  J. 
McArthur,  the  wife  of  W.  B.  McArthur,  cashier  of  the 
First  National  Bank  of  Antigo,  to  which  Clegg  was  in- 
debted for  about  $5,000.  Clegg  remained  in  possession  of 
the  premises,  which  constituted  his  homestead.  The  instru- 
ment was  recorded  March  13,  1905.  The  evidence  tended 
to  show  and  the  court  found  that  this  instrument  was  *4n- 
tendod,  tmderstood,  and  agreed  to  be  a  mortgage."  On 
April  14,  1905,  Clegg  and  his  wife  gave  the  respondent, 
Sarah  0.  Ilamnwnd,  the  mortgage  in  question,  which  was 
recorded  March  29,  1906.  On  March  15,  1906,  Anna  J. 
McArthur  and  her  husband  conveyed  the  premises  to  E.  S. 
Rayworth  by  a  warranty  deed,  recorded  March  29,  1906. 
On  March  28,  1906,  Clegg  conveyed  his  interest  in  the 
premises  to  his  wife,  Christina  Clegg.  This  deed  was  re- 
corded March  31,  1906.  On  April  4,  1906,  by  deed  re- 
corded April  5,  1906,  Christina  Cloag  sold  and  conveyed  her 
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interest  to  E.  S.  Eayworth.  On  May  1,  1906,  McArthur 
and  his  wife  conveyed  the  premises  by  warranty  deed  to 
0.  G,  Erickson,  the  appellant,  and  on  May  12,  1906,  Eay- 
worth quitclaimed  to  McArthur.  The  court  held  that  the 
plaintiff  took  the  title  with  notice  that  the  conveyance  bv 
Clegg  to  Anna  J.  McArthur  was  a  mortgage  and  that  he  took 
the  premises  subject  to  respondent's  mortgage.  Judgment 
was  awarded  sustaining  the  respondent's  mortgage  and  dis- 
missing the  complaint,  with  costs.  This  is  an  appeal  from 
the  judgment. 

For  the  appellant  there  was  a  brief  by  Max  H.  Strehlow, 
attorney,  and  0.  O.  Erickson,  of  counsel,  and  oral  argument 
by  Mr.  Erickson. 

Orlando  E,  Clark,  for  the  respondent 

SiEBECKER,  J.  As  shown  by  the  above  statement,  the 
court  determined  that  the  respondent  acquired  a  mortgage 
lien  on  the  premises  subject  to  the  interest  acquired  by  Anna 
J.  McArthur  under  the  conveyance  of  Juno  2,  1904.  This 
conveyance,  though  a  deed  in  form,  was  in  fact  a  mortgage, 
and  secured  an  indebtedness  owing  from  Clegg  to  the  bank 
of  which  McArthur  was  cashier.  This  fact  was  known  to 
the  plaintiff  and  the  other  parties  through  whom  he  acquired 
his  interest  in  the  premises.  The  court's  findings  of  fact 
to  this  effect  are  supported  by  the  evidence.  It  also  appears 
that  plaintiff  acquired  the  mortgage  interest  represented  in 
the  convevance  to  ^McArthur  and  that  he  obtained  a  convev- 
ance  of  the  title  subject  to  respondent's  lien.  Under  these 
circumstances  the  court  properly  awarded  judgment  declar- 
ing respondent's  mortgage  interest  a  subsisting  one  and  dis- 
missing the  complaint. 

By  the  Court — Judgment  affirmed. 
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John  Schroedeb  Lumbeb  Company,  Eespondent,  vs.  Chi- 
cago &  NoBTHWESTEEN  Eailway  Company,  Appellant 

ApHl  18— May  8, 1908. 

Railroads:  Live  stock:  Suitable  cars:  Acceptance  of  inadequate  cars: 
Knowledffe  of  inadequacy:  Question  for  jury:  Special  verdict: 
Failure  to  separate  issues,  . 

1.  A  common  carrier  contracting  to  transport  horses  is  bound  to 

furnish  suitable  cars  of  sufficient  size  and  adequately  venti- 
lated. 

2.  In  order  to  relieve  a  common  carrier  contracting  to  carry  horses 

from  liability  for  damages  to  them  caused  by  transporting  them 
in  an  unsuitable  car,  it  must  appear  that  the  shipi>er  contracted 
to  accept  such  car  with  full  knowledge  of  its  defects  and  their 
likelihood  to  produce  the  injury  complained  of. 

3.  Whether  a  shipper  agreed  to  accept  a  defective  car  for  transport- 

ing horses  with  full  knowledge  of  the  defects  and  the  likeli- 
hood of  injuries  resulting  therefrom,  heldt  under  the  evidence, 
to  be  a  question  for  the  Jury. 

4.  In  an  action  for  damages  for  loss  of  horses  6aused  by  transport- 

ing them  in  a  car  insufficient  in  size  and  ventilation,  the  evi- 
dence is  held  not  to  warrant,  as  matter  of  law,  the  conclusion 
that  the  plaintiff  contracted  to  accept  the  car  with  full  knowl- 
edge of  its  unsuitableness  and  the  likelihood  of  injury  arising 
from  its  use. 

5.  In  an  action  against  a  common  carrier  for  damages  to  horses 

caused  by  transporting  them  in  a  car  alleged  to  have  been  in- 
sufficient in  size  and  ventilation,  the  special  verdict  is  held  not 
to  have  presented  properly  the  issue  whether  or  not  plaintiff 
accepted  said  car  with  knowledge  of  its  insufficient  ventilation 
and  of  the  probable  consequences  thereof. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.     Reversed. 

This  action  was  brought  by  the  plaintiff  against  defendant, 
a  common  carrier,  to  recover  damages  alleged  to  have  been 
caused  by  the  negligent  transportation  of  horses  and  har- 
nesses delivered  to  it  for  carriage,  in  consequence  of  which 
negligence  some  of  the  horses  died  and  the  harnesses  were 


576         SUPKEME  COURT  OF  WISCONSIN.     [May 

John  Schroeder  L.  Co.  v.  Chicago  &  N.  W.  R.  Co.  135  Wis.  575. 

damaged.  The  answer  denied  substantially  the  allegations 
of  the  complaint  and  affirmatively  alleged  that  the  injury 
and  damage  were  proximately  caused  by  the  agents  and  serv- 
ants of  the  plaintiff.  The  jury  returned  the  following  vei^ 
diet: 

^^(])  Did  defendants  negligently  fail  to  provide  a  car 
suitably  ventilated  for  the*  purpose  of  shipping  plaintiff's, 
horses  and  harnesses  from  Saxon  to  Ashland?  A,  Yes. 
(2)  Did  defendants  negligently  fail  to  provide  a  car  of  suf- 
ficient size  for  the  purpose  of  shipping  plaintiff's  horses  and 
harnesses  from  Saxon  to  Ashland?  A.  Yes.  (3)  If  you 
answer  question  No.  1  or  No.  2  or  questions  numbered.  1  and 
2  by  ^Yes/  was  said  insufficiency  of  said  car  the  proximate 
cause  of  the  damage  sustained  by  plaintiff  to  its  said  per- 
sonal property  ?  A .  Yes.  (4)  If  you  answer  question  No.  1  or 
No.  2  by  ^ Yes/  did  plaintiff's  agents  or  servants  know  that  the 
said  insufficient  condition  of  said  car  might  be  the  proximate 
cause  of  an  injury  to  plaintiff's  said  personal  property?" 
-.1.  Xo.  (5)  If,  from  your  answers  to  the  foregoing  ques- 
tions, the  court  is -of  the  opinion  that  plaintiff  should  have 
judfi^nont  against  defendant,  at  what  sum  do  you  assess 
plaintiff's  damiages  to  his  said  horses,  without  interest?" 
A.  $1,250.  (6)  If,  from  your  answer  to  the  foregoing 
questions,  the  court  is  of  the  opinion  that  plaintiff  should 
have  judgment  against  defendant,  at  what  sum  do  you  assess 
plaintiff's  damages  to  his  said  harnesses,  without  interest? 
A,  $50." 

Judgment  was  entered  upon  the  verdict  Defendant  as- 
signs  several  errors  and  appeals  to  this  court  from  the  judg- 
ment 

There  is  evidence  tending  to  show  that  on  Tuesday  or 
Wednesday,  March  13th  or  14th,  plaintiff's  superintendent 
notified  the  station  agent  of  defendant  at  Saxon  that  he 
wanted  to  ship  some  horses  to  Ashland  and  wanted  a  car 
placed  at  Saxon;  that  there  were  sixteen  horses  and  he 
wanted  a  big  car.  About  the  15th  of  March  plaintiff's  super- 
intendent again  called  up  Saxon  and  talked  with  the  night 
operator,  w^ho  told  him  the  car  was  there  to  ship  the  horsea 
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in.  The  following  Friday  morning,  March  16th,  Martin 
and  Anthony  McGinty  took  the  horses  to  the  station,  but  ob- 
jected to  the  car  because  it  was  not  large  enough,  and  put 
the  horses  in  the  baxn  with  the  understanding  that  the  agent 
was  to  provide  a  larger  car  for  them.  The  horses  were  to 
be  shipped  about  9  a.  m.  Friday  morning.  Some  talk  was 
then  had  between  the  station  agent,  Sullivan,  and  the  Mc- 
Gintys,  the  latter  saying  the  car  was  too  small,  that  it  would 
not  hold  eight  teams  of  horses,  and  the  agent  saying  that  it 
would.  The  talk  was  that  the  car  was  too  small  and  too  low ; 
the  agent,  Sullivan,  however,  maintaining  that  he  thought  the 
car  was  all  right,  but  said  that  he  could  probably  get  a  larger 
car  off  a  freight  which  was  going  through  about  10 :30.  The 
McGintys  then  assented  to  this,  and  the  horses  were  put  in 
the  bam  to  await  the  larger  car.  The  freight  mentioned 
went  through  about  12:30,  but  did  not  stop,  Sullivan,  the 
agentj  saying  the  cars  were  all  loaded  and  no  empties  on  the 
train.  Finally  the  agent  again  said  that  he  knew  the  horses 
could  be  loaded  into  the  car  that  was  there.  McGinty  testi- 
fied that  he  accepted  the  judgment  of  the  defendant's  agent 
and  loaded  the  teams  into  the  car;  that  it  took  a  long  time 
because  the  car  was  too  small.  The  side  door  was  fastened 
open  a  little  more  than  half  way  to  furnish  ventilation.  The 
space  was  about  four  feet  wide  and  half  the  height  of  the 
car,  there  being  a  grain  door  on  the  floor  coming  up  about 
half  way.  The  other  side  of  the  car  was  dosed.  The  load- 
ing was  finished  about  three  o'clock  on  lEarch  16th.  The  de- 
fendant's agent  then  asked  McGinty  if  he  was  going  to  Ash- 
land with  the  horses  and  he  said  "Xo."  Defendant's  agent 
said  it  was  not  necessary  that  any  one  go  with  the  horses,  only 
it  would  be  a  free  ride  if  anybody  wanted  to  go  to  Ashland. 
McGinty  was  asked  whether  there  might  not  be  enough  air 
in  the  car,  and  he  answered  that  he  thought  a  little  more  air 
would  not  hurt  them ;  that  "the  more  air  they  got  the  better 
they  are  off."     The  car  in  which  the  horses  were  shipped  had 

Vol*  185  —  37 
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no  end  doors.  It  was  an  ordinary  box  car.  Mr.  Sullivan, 
defendant's  agent,  stated  lihat  he  thought  it  would  be  aU 
right  to  put  the  horses  in  the  car.  One  of  the  McGintys  also 
admitted  on  cross-examination  that  he  thought  the  car  was 
not  fit  because  it  had  no  end  doors  in  it  for  ventilation,  but 
said  in  the  same  connection  that  he  did  not  really  think 
there  was  not  enough  ventilation,  but  that  he  always  saw 
horses  shipped  in  cars  with  end  doors,  and  that  such  doors 
were  in  for  ventilation,  he  supposed.  He  further  testified 
that  it  did  not  occur  to  him  that  there  might  not  be  enough 
air  in  the  car.  The  horses  arrived  at  Ashland  Friday  night 
Part  were  dead,  others  down,  and  the  harnesses  were  dam- 
aged. The  dead  and  down  horses  were  all  in  the  front  end 
of  the  car.  This  was  caused  by  insufficient  ventilation,  the 
air  going  in  through  the  side  door  to  the  back  end  of  the  car 
by  the  motion  of  the  train. 

Edward  M.  Hyzer,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Lamoreux,  Shea 
4&\  Cote,  and  oral  argument  by  W.  F,  Shea. 

Kekwin,  J.  1.  The  defendant  is  a  common  carrier  and  as 
such  contracted  with  the  plaintiff  to  transport  the  horses  and 
other  personal  property  in  question  from  Saxon  to  Ashland 
for  the  usual  consideration.  Under  this  contract  defendant 
was  an  insurer  against  all  damage  to  or  loss  of  the  prop- 
erty intnisted  to  it  during  transit,  except  such  loss  or  damage 
as  might  arise  from  the  acts  of  God,  public  enemies,  or  the 
acts  of  the  owner  himself,  and  also  "subject  to  some  restric- 
tions and  liabilities  arising  out  of  the  instincts,  habits,  pro- 
pensities, wants,  necessities,  vices,  or  locomotion  of  the  ani- 
mals." Leonard  v.  Whitcomb,  95  Wis.  646,  70  K  W.  S17; 
Klauber  v.  Am.  Exp.  Co.  21  Wis.  21 ;  Ayres  v.  C.  4&  N,  W. 
R.  Co.  71  Wis.  372,  37  N.  W.  432 ;  Abrams  v.  M.,  L.  S.  & 
W.  n.  Co.  87  Wis.  485,  58  X.  W.  780.  In  carrying  out  its 
contract  the  defendant  was  boimd  to  furnish  suitable  cars 
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for  the  taransportation  of  the  horses.  Ayres  v.  C.  £  N.  W. 
B.  Co.,  supra.  In  the  case  before  us  the  car  furnished  was 
insufficiently  ventilated,  in  consequence  of  which  some  of 
the  horses  were  suffocated  and  others  thrown  down  and  in- 
jured. So  the  question  arises  whether  or  not  the  defendant 
is  liable  for  failure  to  furnish  a  suitable  car.  The  liability, 
if  any  exists,  rests  upon  the  contract  of  carriage.  It  is 
claimed  on  behalf  of  the  defendant  that  a  verdict  should 
have  been  directed,  for  the  reason  that  the  agents  of  the 
plaintiff  contracted  for  the  shipment  of  the  horses  and 
harnesses  in  the  particular  car  in  which  they  were  shipped 
with  full  knowledge  of  the  defects,  and  therefore  it  cannot 
recover  in  this  action.  We  think  sufficient  of  the  testimony 
has  been  set  out  in  the  statement  of  facts  to  show  that  this 
position  is  not  tenable,  and  that  it  cannot  be  said  as  matter 
of  law  that  the  defect  in  ventilation  which  was  the  proximate 
cause  of  the  injury  was  so  obvious  and  apparent  that  plaintiff 
must  be  charged  with  knowledge  thereof.  There  is  evidence 
that  the  agents  of  plaintiff  first  objected  to  the  car  furnished 
mainly  because  of  its  size,  and  put  the  horses  in  the  bam  to 
await  the  arrival  of  a  larger  car  which  defendant's  agent  ex- 
pected on  a  freight  train  going  through  Saxon  about  noon ; 
but  a  larger  car  was  not  furnished,  and  the  principal  talk 
was  with  reference  to  the  ability  of  the  plaintiff's  agent  to 
get  the  horses  into  the  small  car.  True,  there  was  some  talk 
with  reference  to  ventilation,  but  this  was  principally  to  the 
effect  that  it  would  be  better  for  the  horses  and  their  condi- 
tion during  transit  if  the  car  were  better  ventilated  by  having 
openings  at  the  ends.  There  is  evidence  tending  to  show 
that  the  agents  of  plaintiff  were  not  aware  that  there  was 
danger  of  suffocation  on  account  of  the  imperfect  ventilation. 
Besides,  they  acted  at  least  to  some  extent  upon  the  judgment 
of  the  defendant's  agent  In  order  to  relieve  defendant 
from  liability  we  must  be  able  to  say  that  plaintiff  contracted 
to  accept  this  car  with  full  knowledge  that  it  was  so  imper- 
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fectly  ventilated  as  to  be  likely  to  produce  the  injury  com- 
plained of,  and  we  are  clearly  of  the  opinion  that  the  evi- 
dence does  not  warrant,  as  a  matter  of  law,  any  such  conclu- 
sion, but  that  the  question  was  clearly  one  for  the  jury. 
Therefore  there  was  no  error  in  refusing  to  direct  a  verdict 
for  defendant.  Leonard  v.  Whitcomb,  95  Wis.  646,  70  N. 
W.  817 ;  Ncvivs  v.  C,  St  P.,  M.  £  0.  R.  Co.  124  Wis.  313, 
102  N.  W.  489 ;  Densmore  C.  Co.  v.  D.,  S.  S,  &  A.  B.  Co, 
101  Wis.  503,  77  N.  W.  904;  Clarhe  v.  R.  £  8.  B.  Co.  14 
N.  Y.  570 ;  Harris  v.  N.  I.  R.  Co.  20  N.  Y.  232 ;  Prait  v.  0. 
&  L.  C.  R.  Co.  102  Mass.  557. 

2.  The  only  other  question  necessary  to  consider  upon  this 
appeal  is  whether  the  case  was  properly  submitted  to  the 
jury.  Counsel  for  appellant  asked  that  the  following  ques- 
tion be  submitted  to  the  jury  as  part  of  the  special  verdict: 
"Was  such  insufficiency  known  to  the  men  in  charge  of  said 
horses?"  We  think  the  vital  question  in  the  case  was 
whether  or  not  the  car  was  sufficiently  ventilated,  and  this 
question  we  think  was  properly  for  the  jury,  and  should 
have  been  submitted  without  complicating  it  with  the  ques- 
tion respecting  the  size  of  the  car.  If  the  sufficiency  of  size 
of  the  car  were  the  only  question,  this  fact  was  known  to 
plaintiff's  agents  and  they  contracted  with  full  knowledge  of 
it.  But  the  important  question  is  whether  they  knew  the 
dan^^er  incident  to  insufficiencv  of  ventilation.  The  first 
question  of  the  special  verdict  presented  to  the  jury  the  fact 
whether  defendant  failed  to  provide  a  car  suitably  ventilated, 
and  the  second  question  whether  defendant  failed  to  provide 
a  car  of  sufficient  size,  while  the  fourth  question  requires 
them  to  answer  whether,  if  the  first  or  second  question  be 
answered  "Yes,"  plaintiff's  agents  or  servants  knew  that 
said  insufficiency  might  be  the  proximate  cause  of  an  injury 
to  plaintiff's  property.  ISTow,  this  condition  of  the  verdict 
left  the  jury  to  answer  the  fourth  question  "K'o"  if  they 
should  find  either  that  the  car  was  not  suitably  ventilated  or 
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not  of  suffident  size.  So  we  think  under  the  verdict  as  pre- 
sented the  real  issue  in  the  case  was  not  fairly  and  clearly 
fiubmitted  to  the  jury,  namely,  whether  or  not  plaintiff's  em- 
ployees knew  the  probable  consequences  of  the  defective  ven- 
tilation, and,  so  knowing  it,  accepted  or  selected  the  car  in 
question.  We  think  for  failure  to  submit  the  question  asked 
by  counsel  for  appellant  or  some  suitable  question  as  above 
indicated  the  judgment  must  be  reversed  and  a  new  trial 
granted.    Other  errors  discussed  need  not  be  considered. 

By  the  Court— ^The  judgment  of  the  court  below  is  re- 
yersed,  and  the  cause  remanded  for  a  new  triaL 


GitBEET,  Appellant,  vs.  Austee  and  wife,  Respondents. 

April  18— May  8, 1908. 

Deed:  Reformation:  Immaterial  omission:  Public  lands:  Trespass: 

Parties:  Right  of  patentee's  grantee. 

1.  A  complaint  for  reformation  of  a  deed  by  inserting  an  assign- 

ment of  grantor's  right  of  action  for  trespass,  omitted  by  mu- 
tual mistake,  states  no  cause  of  action  where  it  shows  that  the 
grantor  had  no  fiuch  right  and  that  therefore  a  decree  of  refor- 
mation would  be  Ineffectual. 

2,  One  who  had  made  a  timber  and  stone  cash  entry  under  the  laws 

of  the  United  States,  the  next  day  conveyed  by  warranty  deed 
of  the  land  In  statutory  form  all  his  rights  by  virtue  of  the 
entry.  A  patent  was  subsequently  issued  to  him.  Meanwhile 
trespass  had  been  committed  on  the  land.  Held,  that  the  pat- 
ent conveyed  an  estate  in  fee  and  all  the  right,  title,  and  inter- 
est which  the  United  States  had  In  the  land  on  the  date  of  the 
entry,  which  title  Inured  to  and  vested  in  the  patentee's  grantee 
80  as  to  give  him  the  right  of  action  for  said  trespass. 

iAppEAL  from  an  order  of  the  circuit  court  for  Ashland 
county:  Joiix  K.  Parisi[,  Circuit  Judge.     Affirmed. 
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The  appeal  is  from  an  order  sustaining  a  demurrer  to 
the  complaint. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
B.  Sleight 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Newton  v.  Marshall,  62  Wis,  8,  21  N. 
W.  803 ;  Hungerford  v.  Bedford,  29  Wis.  345 ;  Gulf,  C.  &  8. 
F.  B.  Co.  V.  Clark,  101  Fed.  678 ;  Dillingham  v.  Fisher,  5 
Wis.  475;  Shiver  v.  U.  S.  159  U.  S.  491,  16  Sup.  Ct  54; 
Wadleigh  v.  MaraJthon  Co.  Bwnk,  58  Wis.  546,  17  N.  W. 
314 ;  Peyton  r.  Desmond,  129  Fed.  1 ;  EraJcoiv  v.  WiUe,  125 
Wis.  284,  103  N.  W.  1121.     • 

For  the  respondents  there  was  a  brief  by  LamoretLX,  Shea 
<&  Cate,  and  oral  argument  by  W.  F.  Sheot, 

Among  other  references  upon  the  part  of  the  respondents 
Avere  the  following:  Knight  v.  Leary,  54  Wis.  459,  11  N.  W. 
600 ;  Act  Jime  3,  1878,  ch.  151,  20  U.  S.  Stats,  at  Large,  89^ 
amended  by  Act  Aug.  4,  1892,  ch.  375,  27  U.  S.  Stats,  at 
Large,  348  (U.  S.  Comp.  Stats.  1901,  p.  1547) ;  Cam^ley  v. 
Johnson,  21  Fed.  492 ;  Jones  v.  U.  S.  35  Fed.  561 ;  Moni- 
gom^ry  v.  U.  S.  SQ  Fed.  4:]  U.  S.  v.  Bttdd,  43  Fed.  630; 
ComeJiiis  V.  Kessel,  58  Wis.  237,  16  N.  W.  550 ;  sees.  2198^ 
4165,  Stats.  (1898)  ;  Bracken  v.  Preston,  1  Pin.  365;  Gun- 
solus  V.  Lormer,  54  Wis.  630,  12  N.  W.  62 ;  26  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  584,  and  note  2. 

Timlin,  J.  It  appeared  from  the  amended  complaint  de- 
murred to  that  on  January  14,  1902,  the  respondent  Emil 
Agister,  at  the  United  States  land  oflSce  at  Ashland,  Wiscon- 
sin, made  a  timber  and  stone  cash  entry  under  the  laws  of 
the  United  States  of  the  southeast  quarter  of  section  33,  in 
toAVTiship  46  north,  of  range  9  west  A  patent  by  the  United 
States  to  the  said  Auster  was  issued  November  13,  1905. 
January  15,  1902,  Auster  and  wife  executed  to  the  plaintiff 
a  warranty  deed  of  said  land  in  the  form  authorized  by  sec. 
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2208,  Stats.  (1898).  By  mutual  mistake  of  the  parties  to 
said  deed  the  deed  failed  to  contain  an  assignment  or  con- 
veyance of  the  rights  of  action  which  had  accrued  or  might 
accrue  to  Auster  for  trespass  on  said  lands  or  for  unlawful 
cutting  or  taking  of  timber  from  the  same,  although  this  was 
agreed  upon  between  the  parties  and  intended  to  be  inserted 
in  the  deed.  After  January  15,  1902,  the  Central  Lumber 
Company,  a  corporation,  wrongfully  entered  upon  the  said 
premises  and  cut  and  removed  much  valuable  timber  there- 
from. The  land  was  at  all  times  vacant  and  unoccupied. 
The  defendants  refused  to  execute  a  conveyance  containing 
an  assignment  of  rights  of  action  for  trespass.  The  appel- 
lant asked  that  the  deed  be  reformed  so  as  to  include  such 
conveyance  or  transfer.  The  complaint  states  no  cause  o£ 
action  because  there  was  no  such  right  of  action  in  the  grant- 
ors which  they  could  assign.  The  court  below  was  warranted 
in  refusing  an  ineffectual  decree.  Leffler  v.  Burlington-,  18 
Iowa,  361;  People  ex  rel.  Barry  v.  Mercein,  8  Paige,  47. 
See  cases  16  Cya  126,  118.  Defendant's  interest  in  the 
land  began  on  January  14, 1902,  and  he  sold  to  the  appellant 
ihe  next  day  by  warranty  deed.  When  the  patent  issued  to 
the  defendant  Auster  on  ITovember  13,  1905,  the  title  thereby 
conveyed  inured  to  and  vested  in  appellant  by  virtue  of  the 
warranty  deed  of  January  15,  1902.  DiUingham  v.  Fisher, 
5  Wis.  475 ;  Knight  v.  Leary,  54  Wis.  459,  11  K  W.  600. 
The  title  thereby  conveyed  carried  an  estate  in  fee  simple 
and  all  right,  title,  and  interest  which  the  United  States  had 
in  such  land  on  January  14,  1902.  Peyton  v.  Desmond,  129 
Fed.  1 ;  OilheH  v.  McDonald,  94  Minn.  289, 102  N.  W.  712 ; 
Krakow  v,  Wille,  125  Wis.  284,  103  K  W.  1121.  The  right 
of  action,  if  any,  to  recover  for  the  trespass  averred  in  the 
complaint  was  in  the  appellant,  not  in  the  respondent. 
Cawley  v.  Johnson,  21  Fed.  492 ;  Jones  v.  U.  S.  35  Fed.  561 ; 
Montgomery  v.  U.  S.  36  Fed.  4;  Kralcow  v.  Wille,  125  Wis. 
284,  103  K  W.  1121 ;  Ounsolus  v.  Lormer,  54  Wis.  630,  12 
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N.  W.  62.  Such  a  case  is  not  within  the  rule  which  pre- 
vents a  holder  of  a  mere  equitable  title  to  vacant  and  unoc- 
cupied  lands  from  maintaining  trespass,  because  that  rule 
presupposes  the  right  of  action  for  such  trespass  to  be  in  the 
holder  of  the  legal  title,  and  it  applies  only  to  such  oases 
where  the  holder  of  the  legal  title  has  this  right  of  action. 
Where  the  holder  of  the  legal  title  has,  prior  to  the  trespass, 
parted  with  all  interest  in  the  land,  and  is  bound  to  the  exe- 
cution of  a  deed  at  a  later  date  which  shall  relate  back  to  the 
time  of  creation  of  the  equitable  title  and  to  a  date  prior  to 
the  trespass  complained  of,  he  is  not  the  real  party  in  inter 
est  and  the  right  of  action  for  the  trespass  is  not  in  him. 
Eor  this  reason  the  right  of  action  must  belong  to  the  other 
party  to  the  grant 

By  the  Covrt. — The  order  of  the  circuit  court  is  affirmed. 


Pbbkinson  and  others,  Eespondents,  vs.  Clabkb^  Appellant 

April  18— May  8,  1908. 

Life  insurance:  Married  women:  Separate  estate:  Adverse  cHaimant: 
Knowledge:  Presumption:  Recording:  Constructive  notice:  Pay- 
ment of  consideration  for  conveyance  to  another:  Resulting 
trust:  Purchaser  for  value:  Evidence:  Sufficiency:  Husband  and 
wife:  Conveyances  between:  Consideration:  Love  and  affection: 
Will:  Construction:  Life  estate  with  power  of  CLlienation:  Rights 
of  purchaser:  Statute:  Construction, 

1.  Regardless  of  the  source  from  which  the  funds  are  derived  for 

payment  of  the  premiums,  a  life  insurance  policy  made  payable 
to  a  married  woman  becomes,  by  virtue  of  sec.  2347,  Stats. 
(1898),  her  sole  and  separate  property. 

2.  A  married  woman  devised  all  her  estate,  real  and  personal,  to  her 

husband,  with  full  power  to  sell  and  use  it  during  his  life,  and 
upon  his  decease  the  remainder  to  go  to  her  children.  A  por- 
tion of  the  property  was  owned  by  her  as  vendee  under  a  land 
contract,  on  which  there  remained  an  unpaid  balance  at  her 
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death.  As  further  security  on  said  contract  she  had  pledged 
a  paid-up  insurance  policy  on  the  life  of  her  husband,  payable 
to  her  if  she  survived  him— If  not,  to  her  children.  After  her 
death  foreclosure  of  the  land  contract  was  commenced.  The 
husband  effected  a  settlement  of  the  suit  by  the  surrender,  with 
the  consent  of  the  children,  of  the  Insurance  policy  and  the  is- 
suance of  a  new  paid-up  policy  to  the  plaintiff  in  the  foreclosure 
suit,  taking  a  conveyance  of  the  premises  by  warranty  deed  di- 
rectly to  himself.  The  covenant  of  warranty  excepted  there- 
from any  claim  of  the  original  vendee  or  persons  claiming  un- 
der her.  Afterwards  he  conveyed  the  premises  to  a  second 
wife.    Held: 

(1)  In  the  absence  of  proof  that  the  children  knew  that  the 
father  had  taken  title  to  himself  or  that  he  made  any  claim  to 
the  premises  adverse  to  their  rights  under  the  will,  the  pre- 
sumption would  be  that  the  conveyance  to  the  father  was  with- 
out their  knowledge. 

(2)  The  continued  possession  of  the  premises  by  the  husband 
was  presumably  under  the  will  and  as  life  tenant  and  not  ad- 
verse to  the  children. 

(3)  Under  the  rule  that  the  recording  of  a  deed  entitled  to 
record  is  constructive  notice  of  its  existence  and  contents  to  all 
subsequent  purchasers  of  the  land,  and  which  holds  them  to 
have  knowledge  of  what  appears  on  the  face  of  the  title  under 
which  they  claim,  the  second  wife  as  grantee  of  the  original 
life  tenant  was  chargeable  with  knowledge  of  the  restrictions 
and  burdens  on  the  title  In  favor  of  the  tenants  In  remainder. 

(4)  Sec.  2077,  Stats.  (1898),  has  no  application  upon  the 
facts  as  found  by  the  trial  court,  as  sec.  2079,  Stats.  (1898),  de- 
clares that  sec.  2077  shall  not  extend  to  cases  where  the  alienee 
named  in  the  conveyance  shall  have  taken  the  same  as  an  abso- 
lute conveyance  In  his  own  name,  without  the  knowledge  or 
consent  of  the  person  paying  the  consideration,  or  when  such 
alienee.  In  violation  of  some  trust,  shall  have  purchased  the 
lands  so  conveyed  with  moneys  belonging  to  another  person. 

S.  Where  the  title  of  a  married  woman  as  grantee  of  her  husband, 
a  life  tenant,  depended  upon  whether  she  paid  consideration, 
and  the  only  proof  thereof  was  recitals  of  the  deeds,  which 
mentioned  one  dollar  and  other  valuable  consideration,  and  her 
own  testimony  that  she  had  no  separate  estate  except  what  she 
received  from  her  h  usband,  and  it  was  stipulated  that  a  part  of 
the  property  conveyed  had  been  vacant  for  many  years  and  no 
change  of  possession  accompanied  the  execution  of  the  deeds, 
heldf  that  the  finding  of  the  trial  court  that  she  paid  no  valuable 
consideration  was  proper. 
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4.  Affectionate  caxe  and  attention  bestowed  by  a  wife  upon  her  hus- 
band was  not  of  itself  a  sufficient  consideration  to  support  a 
deed  of  land  from  him  to  her,  as  such  services  were  rendered 
In  the  performance  of  her  duty  as  wife,  for  which  she  could 
demand  no  compensation. 

6.  A  wife  bequeathed  to  her  husband,  without  words  of  inheritance, 

all  her  estate,  real  and  personal,  "with  full  power  to  sell  or  dis- 
pose of  the  same  absolutely  as  he  may  see  fit,  and  to  use  and 
enjoy  during*'  his  natural  life,  and  upon  his  decease  remainder 
to  her  children.  Heldy  that  the  will  created  a  life  estate  in  the 
husband  with  power  of  sale  for  the  purpose  designated,  and 
vested  the  remainder,  if  any,  of  the  property  or  its  proceeds  in 
the  children. 
€.  The  donee  of  such  power  was  enabled  to  sell  the  estate  devised 
and  vest  the  same  in  a  bona  fide  purchaser  for  value,  but  one 
who  acquired  the  title  without  consideration  and  chargeable 
with  knowledge  of  a  breach  of  trust  held  such  title  subject  to 
the  rights  of  the  remainderman. 

7.  The  word  "purchasers"  in  sec.  2108,  Stats.  (1898),  is  not  used  in 

its  technical  sense,  but  must  be  understood  according  to  the 
common  and  approved  usage  of  language,  and  as  thus  under- 
stood it  means  a  purchaser  for  a  valuable  consideration. 

Appeal  from  a  judgment  of  the  municipal  court  for  Mara- 
thon county:  Louis  Mabchetti,  Judge.     Affirmed. 

This  action  was  brought  in  the  municipal  court  for  Mara- 
thon county  by  the  respondents  to  set  aside  two  conveyances 
of  lands  and  to  establish  their  title  thereto  as  against  the  ap- 
pellant. The  respondents  are  the  surviving  children  of  John 
C.  Clarke  and  Rhoda  J.  Clarke,  and  appellant  is  the  widow 
of  John  C.  Clarke  by  a  later  marriage,  and  claims  the 
lands  through  conveyances  from  him.  One  parcel  of  land  is 
located  in  Lincoln  county  and  is  vacant  and  unoccupied,  and 
the  other  consists  of  a  house  and  lot  in  Wausau,  which  had 
been  occupied  as  a  homestead  by  John  C.  Clarke  in  his  life- 
time. Tthoda  J.  Clarke  died  testate  in  1892,  being  then  the 
owner  of  the  land  in  question  and  of  the  house  and  lotw  By 
her  will  she  gave  John  C.  Clarke,  who  was  named  as  executor, 
all  her  estate,  real  and  personal,  with  full  poveer  to  sell  the 
same  and  to  use  during  his  life,  and  upon  his  decease  the 
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remainder  to  her  children.     The  ownership  of  Ehoda  J. 
Clarke  of  the  house  and  lot  in  Wausau  was  that  of  vendee  in 
a  land  contract  executed  to  her  by  one  D.  B.  Wylie  in  1888, 
and  there  was  due  thereon  at  the  time  of  her  death  $1,350. 
By  the  contract  she  agreed  to  pay  the  purchase  price,  and 
assigned  as  further  security  for  such  payment  a  paid-up  life 
insurance  policy  payable  to  her  upon  the  life  of  her  husband, 
John  C.  Clarke.    A  foreclosure  of  the  land  contract  was  com- 
menced in  1894  by  the  administrator  of  the  estate  of  D.  B. 
Wylie,  then  deceased,  but  a  settlement  was  made  prior  to 
judgment.     The  life  insurance  policy  which  had  been  as- 
signed by  Ehoda  J.  Clarke  as  security  for  the  purchase  price 
of  the  land  provided  that  if  she  died  before  her  husband  the 
proceeds  thereof  should  be  paid  to  their  children.     The  con- 
sent of  the  respondents,  they  being  the  surviving  children, 
was  obtained  to  the  surrender  of  the  policy  and  the  issue  of 
a  new  paid-up  policy  to  the  plaintiff  in  the  foreclosure  suit  in 
settlement  of  the  amount  due  upon  the  land  contract,  to  dis- 
charge the  obligation.     Thereupon  the  representative  of  the 
Wylie  estate  conveyed  the  premises  to  John  C.  Clarke  by 
warranty  deed,  excepting  from  the  warranty  "any  claim  of 
Ehoda  J.  Clarke  or  persons  claiming  under  her."     John  C. 
Clarke  was  at  the  time  occupying  the  premises  as  a  home- 
stead under  the  will  of  his  deceased  wife.    The  cjurt  found 
that  the  title  of  the  land  was  not  taken  in  the  name  of  John 
C.  Clarke  with  the  consent  or  knowledge  of  the  respondents. 
John  C.  Clarke  married  the  appellant  in  1899.     He  made  a 
will  in  February,  1903,  leaving  her  all  his  property,  and  died 
December  14,  1906.     In  May,  1901,  John  C.  Clarke  exe- 
cuted a  deed  to  the  appellant  of  the  house  and  lot  in  Wausau, 
which  was  recorded  December  14,  1906,  and  on  December 
3,  1906,  conveyed  to  her  the  land  in  Lincoln  county  by.  deed 
recorded  December  19,  1906.     The  court  found  that  the  ap- 
pellant paid  no  consideration  for  either  of  said  conveyances 
and  that  the  same  had  no  efficacy  as  against  the  respondents, 
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and  directed  judgment  establishing  their  title  to  the  lands. 
This  appeal  is  from  the  judgment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Brown,  Pradt,  Genrich  &  Anderson,  and  for  the  respondents 
on  that  of  Krevizer,  Bird  &  Bosenherry, 

Bashford,  J.  The  appellant  challenges  the  finding  of  the 
court  that  Rhoda  J.  Clarke  paid  the  premiums  on.  the  insur- 
ance policy  which  was  pledged  to  secure  the  payment  of  the 
purchase  price  of  the  house  and  lot  in  Wausau,  on  the  ground 
that  certain  receipts  and  notes  found  among  the  papers  of 
John  C.  Clarke  indicate  that  some  of  the  payments  may  have 
been  made  by  him,  and  further  that  the  proof  does  not  show 
that  his  wife  then  had  a  se]>arate  estate.  The  testimony  does 
not  show  that  Rhoda  J.  Clarke  did  not  have  a  separate  estate 
or  individual  earnings,  nor  does  it  show  from  what  source  the 
money  was  derived  for  the  payment  of  the  premiums,  the 
receipts  for  whicli  are  in  the  name  of  John  C.  Clarke.  It  is 
a  f^ir  inference  from  the  testimony  that  the  payments  were 
made  by  her  or  on  her  behalf.  We  do  not  regard  this  find- 
ing as  material,  as  it  conclusively  appears  that  all  pre- 
miums had  been  paid  and  that  this  paid-up  policy  had  be- 
come the  sole  and  separate  projKjrty  of  Rhoda  J.  Clarke  at 
the  time  she  purdiased  the  house  and  lot  and  pledged  it  as 
collateral  security  for  the  purchase  price.  Moreover,  prior 
to  her  death,  ch.  376,  Laws  of  1891,  had  been  enacted,  which 
applied  to  all  insurance  on  life  theretofore  effected,  and  ex- 
pressly provided  that  such  policy,  when  made  payable  to  anv 
married  woman,  should  be  her  sole  and  separate  property  and 
should  inure  to  her  separate  use  and  benefit  and  that  of  her 
children.  Regardless  of  the  source  from  which  the  funds 
were  derived  for  the  payment  of  the  premiums,  the  husband 
had  no  valid  claim  upon  the  policy  or  the  proceeds  after  the 
death  of  his  wife  except  such  as  he  might  derive  from  the 
terms  of  her  will. 
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Appellant  assigns  as  error  the  finding  of  the  court  that 
the  conveyance  of  the  honse  and  lot  in  Wausau  by  the  repre- 
sentatives of  the  "Wylie  estate  to  John  0.  Clarke  was  made 
without  the  knowledge  or  consent  of  the  respondents.  The 
conveyance  should  have  been  made  to  the  persons  entitled  to 
the  property  under  the  will  of  Khoda  J.  Clarke,  and  John 
C.  Clarke  would  have  thereby  acquired  a  life  estate  therein 
with  the  right  of  possession.  He  negotiated  the  settlement 
of  the  foreclosure  suit  and  obtained  the  conveyance  directly 
to  himself  from  the  representatives  of  the  vendor,  the  cov^ 
nant  of  warranty  in  the  deed  excepting  therefrom  any  claim 
of  Rhoda  J.  Clarke  or  persons  claiming  under  her.  In  order 
to  effect  a  settlement,  the  life  insurance  policy  which  had 
been  pledged  as  collateral  security  and  in  which  the  respond- 
ents were  interested  was  surrendered,  and  the  proceeds  ac- 
cepted as  full  payment  of  the  purchase  price  of  the  land.  It 
was  necessary  to  obtain  the  consent  of  the  respondents  to  the 
surrender  of  the  policy  for  this  purpose.  John  C.  Clarke 
wrote  to  two  of  the  respondents,  who  were  absent  from  the 
state,  explaining  the  situation  and  asking  their  consent  to  the 
surrender  of  the  policy,  and  stated  that  by  this  method  of 
settlement  he  would  secure  a  home  for  himself  while  he 
lived,  and  that  the  respondents  co\ild  lose  nothing,  as  he  could 
not  deprive  them  of  their  mother's  property.  The  other  re- 
spondent, who  was  at  the  time  living  at  Wausau,  testified 
that  she  did  not  know  how  the  land  was  deeded;  that  she 
knew  one  insurance  policy  was  surrendered  and  a  new  one 
issued,  but  she  did  not  know  to  whom  the  deed  was  to  bo 
made.  The  deed  was  executed  to  John  C.  Clarke  November 
26,  1804,  and  recorded  January  14,  1895,  and  he  continued 
in  possession  of  the  premises  until  his  death  in  December, 
1906.  There  is  no  proof  to  show  that  any  of  the  respond- 
ents had  actual  knowledge  of  the  fact  that  their  father  had 
claused  tbe  deed  to  be  executed  to  himself  or  that  he  made 
any  claim  to  the  premises  adverse  or  hostile  to  their  rigbts 
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under  the  mother's  will.  In  the  absence  of  such  proof  the 
presumption  would  be  that  the  conveyance  was  taken  in  the 
father's  name  without  the  knowledge  of  tie  respondents. 
Kluender  v.  Fenske,  53  Wis.  118,  10  N.  W.  370.  This  find- 
ing of  the  court  is  fully  supported  by  the  evidence.  The 
continued  possession  of  John  C.  Clarke  was  therefore  pre- 
sumed to  be  under  the  will  and  as  a  life  tenant,  and  not  as 
adverse  to  the  respondents.  Allen  v.  Allen.,  58  Wis.  202,  16 
N.  W.  610.  Had  John  C.  Clarke  as  life  tenant  in  posses- 
sion of  the  premises  furnished  the  money  or  any  part  thereof 
in  settlement  of  the  foreclosure  suit,  he  could  not  thereby 
have  acquired  a  title  thereto  adverse  to  the  remaindermen,  if 
the  latter  were  willing  to  repay  the  purchase  money  or  to 
contribute  their  proper  share  of  the  sum  so  paid.  The  appel- 
lant having  taken  title  from  the  original  life  tenant  is  charge- 
able with  a  knowledge  of  its  burdens  and  restrictions  as  be- 
tween herself  and  tenants  in  remainder,  under  the  rule  that 
the  recording  of  a  deed  entitled  to  record  is  constructive  no- 
tice of  its  existence  and  contents  to  all  subsequent  purchasers 
of  the  land,  and  which  holds  them  to  have  knowledge  of  what 
appears  on  the  face  of  the  title  under  which  they  claim. 
Keller  v.  Fenshe,  123  Wis.  435,  101  N.  W.  378,  1055. 

Although  the  consideration  for  the  settlement  of  the  fore- 
closure suit  was  furnished  by  the  respondents,  the  appellant 
contends  that  the  deed  executed  to  John  C.  Clarke  bv  the 
representatives  of  the  Wylie  estate  vested  the  title  in  him 
under  the  provision  of  sec.  2077,  Stats.  (1898).  That  sec- 
tion has  no  application  upon  the  facts  as  found  by  the  court, 
as  sec.  2079,  Stats.  (1898),  declares  that  sec.  2077  shall  not 
extend  to  cases  where  the  alienee  named  in  the  conveyance 
shall  have  taken  the  same  as  an  absolute  conveyance  in  his 
oAvn  name,  without  the  knowledge  or  consent  of  the  person 
paying  tlie  consideration,  or  when  such  alienee,  in  violation 
of  some  trust,  shall  have  purchased  the  lands  so  conveyed 
with  moneys  belonging  to  another  person. 
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The  court  found  that  the  appellant  paid  no  valuable  con- 
sideration for  the  conveyances  made  to  her  by  John  C.  Clarke 
of  the  house  and  lot  at  Wausau  and  the  land  in  Lincoln 
county,  and  this  is  assigned  as  error  on  her  behalf.  The  only 
proof  upon  the  subject  is  found  in  the  recitals  of  the  deeds 
themselves,  which  mention  one  dollar  and  other  valuable  con- 
siderations, and  the  testimony  of  the  appellant  herself  that 
she  had  no  separate  property  of  her  own  except  what  she  re- 
ceived from  John  C.  Clarke.  It  was  stipulated  that  the  land 
in  Lincoln  county  had  been  vacant  and  unoccupied  for  the 
period  of  ten  years  last  past.  There  was  no  actual  diange 
of  possession  upon  the  execution  of  the  deeds  to  the  appellant, 
and  the  court  properly  found  that  no  valuable  consideration 
had  been  paid  therefor  by  her.  It  is  suggested,  but  not  ar- 
gued, by  counsel  for  appellant,  that  the  affectionate  care  and 
attention  bestowed  by  her  upon  her  late  husband  was  a  suflB- 
cient  consideration  in  the  absence  of  any  other  to  support  the 
deeds  to  the  real  estate.  This  was  simply  the  performance 
of  her  duty  as  a  wife,  for  which  she  did  not  ask  and  could  not 
have  demanded  compensation,  and  the  services  thus  rendered 
cannot  be  considered  a  valuable  consideration  for  the  pur- 
chase of  the  lands.  These  conveyances  must  be  regarded  as 
gifts  pure  and  simple,  suggested  by  the  relationship  existing 
between  the  parties.  Post  v.  Caynpbell,  110  Wis.  378,  85  N. 
W.  1032 ;  Byan  v.  Dochery,  134  Wis.  431,  114  IST.  W.  820. 

The  contention  is  made  on  behalf  of  the  appellant  that  the 
court  erred  in  holding  that  the  will  of  Rhoda  J.  Clarke  did 
not  give  full  power  to  John  C.  Clarke  to  make  the  convey- 
ances to  her  granting  the  fee  in  the  lands  upon  the  considera- 
tions therein  expressed.  The  intention  of  the  testatrix  is 
clearly  expressed  in  the  will  and  must  prevail,  as  it  is  not 
inconsistent  with  the  rules  of  law.  Jones  v.  Jones,  66  Wis. 
310,  28  K  W.  177;  In  re  Morcm's  Will,  118  Wis.  177,  06 
If.  W.  367.  She  bequeaths  to  her  husband,  John  C.  Clarke, 
without  words  of  inheritance,  all  her  estate,  both  real  and 
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personal,  with  full  power  to  sell  the  same  and  to  use  and  en- 
joy during  his  natural  life,  and  upon  his  decease  such  of  the 
estate  as  remains  shall  descend  to  her  children.  The  will 
create  a  life  estate  in  the  husband,  witli  power  of  sale  for  the 
purpose  designated,  and  vested  the  remainder,  if  any,  of  the 
property,  or  its  proceeds,  in  the  children.  Larsen  v.  Johnson, 
T8  Wis.  300,  47  N.  W.  615 ;  Murray  v.  KlucTc,  87  Wis.  566, 
59  X.  W.  137;  Post  v,  Campbell  110  Wis.  378,  85  X.  W. 
1032'.  The  donee  of  the  power  was  thereby  enabled  to  sell 
the  land  and  vest  the  fee  in  a  lona  fide  purchaser,  but  one 
who  acquired  the  title  from  him,  without  paying  any  valu- 
able consideration,  and  chargeable  with  knowledge  of  the 
breach  of  trust,  holds  such  title  subject  to  the  right  of  the  re- 
maindermen. Tlemmy  v.  Hawkins,  102  Wis.  56,  78  X.  W. 
177;  Post  V.  Campbell  110  Wis.  378,  85  X.  W.  1032 j 
3  P(im.  Eq.  Jur.  (3d  ed.)  §  1048. 

Counsel  for  appellant,  in  support  of  the  deeds  executed  to 
her  by  the  life  tenant,  urges  that  under  sec.  2108,  Stats, 
(1898),  the  life  estate  granted  by  the  will  was  changed  by 
the  absolute  power  of  disposition  conferred  upon  him  into  a 
fee  simple  with  respect  to  any  purchaser,  and  cites  in  sup- 
port of  the  contention  Larsen  v,  Johnson,  78  Wis.  300,  47 
X.  W.  615,  and  Auer  v.  Broim,  121  Wis.  115,  98  X.  W. 
966.  The  word  "purchaser"  as  found  in  this  section  is  not 
used  in  its  technical  sense,  but  must  be  understood  according 
to  the  common  and  approved  usage  of  the  language.  Sec. 
4971,  Stats.  (1898).  As  so  understood,  it  means  a  pur- 
chaser for  a  valuable  consideration.  Farrington  v.  Wilsonr 
29  Wis.  383.  The  court  in  Larsen  v.  Johnson,  78  Wis.  300, 
47  X.  W.  615,  construes  a  will  containing  a  similar  provision, 
in  which  the  Avife  was  named  as  devisee  with  power  of  saley 
and  it  was  held  that  she  took  a  life  estate  with  power  to  dis- 
pose of  the  land  when  necessary  for  her  support  and  comfort, 
and  that  her  grantee,  upon  shoAving  that  the  necessity  existed, 
took  the  absolute  fee.  Under  the  rule  as  there  stated  it  was 
incumbent  upon  the  appellant  to  show  tliat  the  conveyances 
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to  her  by  the  life  tenant  were  made  for  a  valuable  considerar 
tion  and  for  the  purpose  of  carrying  out  the  terms  of  the  wiU. 
In  Murray  v.  Elude,  87  Wis-  566,  69  N.  W.  137,  a  will  em- 
bodying a  similar  provision  was  construed  as  giving  the  lega- 
tee the  right  to  use  the  personal  estate  so  far  as  reasonably 
necessary  for  her  support,  but  no  further;  "she  could  not  give 
it  away  as  she  attempted  to  do  here  without  infringing  on 
the  rights  of  the  remaindermen."  Auer  v.  Brovm,  121  Wis. 
115,  98  N.  W.  966,  is  in  harmony  with  these  decisions.  In 
that  case  it  was  expressly  foimd  that  the  consideration  paid 
for  the  land  was  a  reasonable  and  fair  price  for  the  fee  of  the 
premises. 

Post  V.  Campbell,  110  Wis.  378,  85  K  W.  1032,  fully 
supports  the  conclusion  of  the  trial  court  that  the  conveyances 
of  the  land  by  John  C.  Clarke  to  the  appellant  are  void 
against  the  claims  of  the  respondents,  based  upon  the  findings 
of  fact,  as  hereinbefore  stated.  There,  Mrs.  Post,  the  daugh- 
ter of  Thomas  and  Rebecca  Fryer,  brought  suit  against 
Campbell,  the  second  husband,  who  survived  her  mother,  to 
set  aside  a  conveyance  of  land  which  her  own  father  made  to 
her  mother,  upon  a  verbal  understanding  that  the  latter 
should  have  the  use  of  the  same,  or  its  proceeds,  for  her  sup- 
port during  her  life,  the  balance,  if  any  remained,  to  go  to 
the  plaintiff.  The  mother,  prior  to  her  death,  conveyed  the 
land  to  Campbell  upon  a  consideration  similar  to  that  as- 
serted in  this  case,  and  the  conveyance  was  set  aside  and  title 
established  in  the  daughter.    It  is  said  in  the  opinion : 

"The  right  of  respondent  to  take  what  was  left  was  in  no 
way  inconsistent  with  the  primary  right  vested  in  her  mother, 
and  therefore  it  was  and  is  unaffected  by  the  rule  that,  where 
there  is  an  absolute  grant  coupled  vn\h.  a  right  inconsistent 
therewith,  such  right,  to  the  extent  of  such  inconsistency, 
must  fail." 

These  considerations  fully  meet  the  errors  relied  upon  by 
the  appellant,  and  lead  to  an  affirmance  of  the  judgment 
By  the  Court. — Judgment  affirmed. 

''OL.  135  —  38 
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Wisconsin  Rivee  Land  Company,  Respondent,  vs.  Selovbr, 

Appellant 

April  18^May  8,  1908. 

Recording  act:  Bona  fide  purcJiaser:  Notice:  Putting  upon  inquinf: 

Purpose  Of  act, 

1.  In  an  action  to  remove  a  cloud  on  title,  defendant  relied  upon 
sec.  2241,  Stats.  (1898),  making  an  unrecorded  conveyance  void 
as  against  a  subsequent  J>ona  fide  purchaser  for  value  whose 
conveyance  is  first  recorded.    The  owner  of  a  large  number  of 
tracts  of  land  conveyed  them  to  plaintiff  by  deed  which  was 
duly  recorded.    By  mistake  the  description  of  the  tract  in  ques- 
tion was  not  copied  in  the  record.    Defendant  was  a  member 
of  a  partnership  engaged  in  a  real  estate  and  in  an  abstract 
business  in  the  county  where  said  land  was  situated.    The  part- 
ners kept  in  their  office  a  map  purporting  to  show  the  owner- 
ship of  various  tracts  of  land,  on  which  map  plaintifTs  name 
appeared  as  owner  of  the  tract  In  question.    In  furnishing  data 
for  the  compilation  of  a  new  map,  defendant  designated  plaint- 
iff as  owner  of  said  tract    It  was  the  practice  of  defendant's 
firm  to  search  the  records  for  titles  which  could  be  bought  for 
nominal  amounts.    Some  twenty  years  after  plaintifTs  deed 
and  after  the  death  of  the  original  grantor,  defendant  found 
that  there  was  no  conveyance  of  record  covering  the  tract  in 
question,  and  that  it  had  come  to  A.  as  residuary  devisee  of  the 
original  owner.    With  the  firm's  funds  and  for  the  firm  he  pro- 
cured from  the  residuary  devisee  a  quitclaim  deed  of  the  same 
for  $5.    No  inquiry  was  made  of  the  residuary  devisee  as  to  his 
title  and  no  search  was  made  to  see  whether  the  land  was  in- 
ventoried in  the  estate  of  the  original  owner.    The  land  was  as- 
sessed at  $150  for  taxes  and  plaintiff  had  regularly  paid  the 
taxea    Defendant  regarded  the  land  as  worth  $80  at  the  time 
of  his  purchase.    Held  that,  although  defendant  had  no  actual 
knowledge  of  plaintifTs  title,  he  was  not  a  purchaser  in  good 
faith  for  value,  as  the  circumstances  surrounding  the  purchase 
showed  conclusively  a  wilful  failure  to  make  inquiry,  and  that 
defendant  was  fully  aware  that  he  was  buying  a  merely  specu- 
lative title, 

2.  In  such  action  the  fact  that  defendant's  title  was  purchased  for  a 
mere  nominal  consideration  was  constructive  notice  of  its  in- 
validity and  sufficient  of  itself  to  put  him  upon  inquiry. 

8.  The  purpose  of  sec.  2241,  Stats.  (1898),  is  to  protect  those  who 
honestly  believe  they  are  acquiring  a  good  title  and  who  Invest 
some  substantial  sum  in  reliance  on  that  belief. 
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Appeat.  from  a  judgment  of  the  superior  court  of  Linooln 
county:  Axmon  A.  Helms,  Judge.    Affirmed, 

This  is  a  statutory  action  to  remove  a  cloud  from  the  title 
of  a  forty-acre  tract  of  unoccupied  land  in  Lincoln  county. 
The  defendant  claimed  title  under  a  quitclaim  deed  from 
James  A.  Andrews  and  wife  executed  in  October,  1906,  and 
duly  recorded  on  the  16th  of  that  month.  The  evidence 
showed  that  on  and  prior  to  February  18,  1885,  the  parcel 
was  owned  by  John  Comstock  in  fee  and  that  on  that  day  he 
conveyed  the  same  by  warranty  deed,  together  with  a  large 
number  of  other  parcels  of  land,  to  the  plaintiff  corporation, 
which  deed  was  filed  for  record  in  the  proper  office  December 
17,  1885,  but  that  the  register  of  deeds  by  mistake  omitted 
to  copy  into  the  record  of  the  deed  this  one  description ;  that 
John  Comstock  thereafter  died  testate,  and  that  by  virtue 
of  his  will  and  of  subsequent  wills  of  residuary  devisees 
therein  said  James  A.  Andrews  and  wife  became  the  owners 
of  all  the  right  and  title  of  said  Comstock  in  any  lands  owned 
by  him  not  specifically  devised,  the  parcel  in  question  not 
being  so  devised;  that  in  October,  1906,  the  defendant  was 
a  woodsman  or  land  cruiser  in  Lincoln  county  and  was  doing 
a  land  business  as  well  as  an  abstract  business  at  Merrill  in 
copartnership  with  Thos.  L.  Davison,  a  lawyer,  the  land  busi- 
ness being  conducted  under  the  name  of  the  Merrill  Land 
Company  and  the  abstract  business  under  the  name  of  the 
Lincoln  County  Abstract  Company;  that  the  abstract  com- 
pany for  a  long  time  prior  to  the  year  1906  had  a  map  in 
their  office  purporting  to  show  the  ownership  of  each  govern- 
ment  forty  in  the  county,  and  that  the  plaintiff's  name  was 
printed  in  the  forty  in  question;  that  in  March,  1906,  the 
defendant  firm  furnished  to  one  Mead  the  ownerships  of 
lands  in  Lincoln  county  for  a  new  map  which  the  said  Mead 
was  preparing,  and  that  in  furnishing  such  data  the  defend- 
ant participated,  and  the  name  of  the  plaintiff  was  given  as 
the  owner  of  the  tract  in  question ;  that  Selover  testified  that 
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they  used  the  abstract  records  to  get  the  ownerships,  but  must 
have  used  the  map  to  get  the  ownership  of  the  land  in  ques- 
tion ;  that  the  firm  dealt  in  Lincoln  county  lands^  and  made 
a  practice  of  searching  the  abstract  records  for  titles  which 
they  could  buy  for  nominal  considerations ;  that  they  found 
this  forty  and  some  others  which  were  apparently  still  owned 
by  John  Comstock  and  had  been  since  1874 ;  that  on  inquiry 
they  found  that  Andrews  was  the  heir  of  Comstock  and  that 
thoy  sent  him  a  letter  in  July,  1906,  asking  for  a  quitclaim 
deed  of  one  or  two  descriptions,  and  offering  to  pay  $5  for 
executing  the  deed,  and  finally  secured  the  quitclaim  for  $5; 
that  they  made  no  inquiries  to  see  if  any  one  else  claimed  the 
land ;  that  there  appeared  to  be  no  tax  titles  against  the  land; 
that  they  considered  it  worth  $1.50  to  $2  per  acre;  that 
they  made  no  search  to  see  who  had  been  paying  the  taxes 
and  that  "it  looked  queer"  to  them  that  they  could  buy  the 
land  at  $5  a  forty  when  apparently  some  one  had  been  paying 
taxes  on  it  for  more  than  twenty  years ;  that  they  made  no  in- 
quiry of  Andrews  as  to  whether  he  had  a  good  title,  and  made 
no  search  to  see  whether  this  land  was  inventoried  as  a  part 
of  Comstock's  estate.  It  also  appeared  that  the  plaintiff  had 
regularly  paid  the  taxes  upon  the  parcel  since  its  purchase  in 
1885  and  that  the  assessed  valuation  thereof  in  the  years 
1904,  1905,  and  1906  was  $150;  and  that  Selover  made  the 
purchase  for  himself  and  his  copartner,  Davison,  with  firm 
funds. 

Upon  these  facts  the  trial  court  held  that  the  defendant 
and  Davison  before  the  delivery  of  their  deed  bad  knowledge 
of  facts  sufficient  to  put  them  upon  inquiry,  whieli  inquiry 
if  pursued  with  reasonable  diligence  would  have  resulted  in 
the  discovery  of  the  fact  that  plaintiff  owned  the  lands  in 
question;  that  the  defendant  was  not  a  purchaser  in  good 
faith  for  a  valuable  consideration,  and  that  the  plaintiff  was 
the  owner  of  the  lands.  Judgment  was  entered  establishing 
plaintiff's  title,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  signed  by  Davison  & 
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Davisorij  attorneys,  and  if.  C.  Porter^  of  counsel,  and  oral 
argument  by  Mr.  Porter, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Reid,  Smart  &  Curtis. 

W1NSI.0W,  C.  J.  The  defendant's  claim  Is  that  he  was  a 
subsequent  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration of  the  lands  in  question,  and  that  since  his  deed 
was  first  duly  recorded  he  is  prot^ected  in  his  title,  as  against 
the  plaintiffs  previous  unrecorded  conveyance,  by  the  terms 
of  the  recording  act.  Sec.  2241,  Stats.  (1898).  The  trial 
court  held  that  although  the  defendant  did  not  have  actual 
knowledge  of  the  plaintiff's  title  he  still  was  not  a  purchaser 
in  good  faith,  nor  did  he  pay  a  valuable  consideration.  With 
these  conclusions  we  entirely  agree.  Unquestionably  the 
defendant  knew  that  he  was  purchasing  a  suspicious  and 
speculative  title  for  a  sum  hardly  more  than  sufficient  to  de- 
fray the  cost  of  executing  the  deed.  The  statute  was  not  en- 
acted to  protect  one  whose  ignorance  of  the  title  is  deliberate 
and  intentional,  nor  does  a  mere  nominal  consideration  sat- 
isfy the  requirement  that  a  valuable  consideration  must  bo 
paid.  Its  purpose  is  to  protect  the  man  who  honestly  believes 
he  Is  acquiring  a  good  title  and  who  invests  some  substantial 
sum  in  reliance  on  that  belief. 

The  fact  that  the  supposed  title  could  be  and  was  pur- 
chased for  a  mere  nominal  consideration  is  certainlv  con- 
structive  notice  of  the  invalidity  of  the  title,  and  sufficient 
of  itself  to  put  the  purchaser  upon  inquiry.  De  Witt  v.  Per- 
him,  22  Wis.  473 ;  Hoppin  v.  Doty,  25  Wis.  573.  The  other 
circumstances  surrounding  the  purchase  which  conclusively 
show  the  wilful  failure  on  the  part  of  the  defendant  to  make 
inquiry  when  inquiry  was  loudly  suggested  only  reinforce 
the  conclusion  that  the  defendant  purchased  for  a  song  only 
a  mere  possibility  of  title,  and  that  he  was  fully  aware  of  the 
fact. 

By  the  Court, — Tiidgment  affirmed. 
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Htmaw,  Respondent,  vs.  Landbt  and  wife,  Appellants. 

April  IS^May  8,  1908. 

Fraudulent  conveyances:  Statute:  Construction:  Effect:  Entry  of 
judgment  after  conveyance:  Lien:  Creditor's  remedies:  Exeour 
tion:  Levy  on  real  estate:  Necessity:  How  made:  Sufficiency, 

1.  The  word  "Told"  in  sec.  2320,  Stats.  (1898),  relating  to  convey- 

ancea  of  property  in  fraud  of  creditors,  means  voidable. 

2.  If  a  debtor,  by  collusion  with  another,  conveys  his  realty  to  such 

other  in  fraud  of  his  creditors,  notwithstanding  sec.  2320,  Stats. 
(1898),  the  title  to  such  realty  thereby  passes  to  anch  other^ 
subject  to  such  remedies  as  the  law  affords  the  creditors  to 
reach  the  same  for  the  satisfaction  of  their  claims. 

8.  In  case  of  a  conveyance  of  realty,  falling  under  the  condemnation 
of  sec.  2320,  StaU.  (1898),  a  judgment  subsequently  entered 
in  favor  of  a  creditor,  intended  to  be  defrauded,  does  not  by 
such  entry  alone,  become  a  lien  on  such  realty. 

4.  In  case  of  the  entry  of  a  judgment  in  the  ciroumstances  before 
stated,  the  judgment  creditor  may  obtain  a  lien  on  the  realty 
by  an  execution  levy,  and  then  maintain  an  action  in  equity  to 
remove  the  cloud  thereon  consisting  of  the  fraudulent  transfer. 

6.  In  case  of  the  entry  of  a  judgment  in  the  circumstances  stated^ 
the  judgment  creditor  may,  without  first  obtaining  a  specific 
lien  on  the  realty,  enforce  his  right  thereto,  conditioned  upon 
his  not  having  any  remedy  at  law  to  collect  his  claim,  by  an 
action  in  equity  to  remove  the  fraudulent  transfer,  interfering 
with  such  judgment  attaching  to  the  property. 

6.  Real  estate  is  not  subject  to  an  execution  levy,  in  the  sense  of 

an  actual  seizure  of  the  property,  as  in  case  of  personalty,  bui 
it  may  be  constructively  levied  upon,  a  specific  lien  being  thereby 
obtained. 

7.  There  is  no  way  pointed  out  by  statute  for  making  a  levy  on  real 

estate  under  an  execution. 

8.  Any  overt  act  by  an  officer  holding  an  execution  collectible  out  of 

realty,  showing  a  formed  purpose  to  appropriate  such  property 
to  the  satisfaction  of  the  writ,  such  as  an  advertisement  upon 
such  writ  of  a  levy  upon  the  property,  with  the  purpose  of  pnu> 
suing  the  same  to  effect,  is  an  efficient  levy  thereon. 

9.  In  an  action  to  remove  a  fraudulent  transfer  of  realty,  interfer- 

ing with  an  efficient  sale  thereof  under  an  execution  levy,  the 
complaint  sufficiently  shows  the  acquirement  of  a  specific  lien 
by  means  of  such  levy,  if  it  shows  a  legitimate  basis  for  an  exe- 
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cation  and  that  before  the  commencement  of  the  action  execu- 
tion was  duly  issaed  upon  the  judgment  and  the  property  was 
thereunder  duly  leried  upon. 
10.  It  Is  sufficient  in  a  complaint  for  a  legitimate  basis  for  a  valid  ex- 
ecution against  an  alleged  Judgment  creditor,  to  show  tiiat  the 
judgment  was  "rendered  and  entered"  In  an  appropriate  juris- 
diction. 

[Syllabus  by  Marshatj.,  J.] 

Appeal  from  an  order  of  the  circuit  oouft  for  Lincoln 
county:  W.  C.  Silvbethobn,  Circuit  Judge.    Afflrmed. 

The  complaint  contained,  in  substance,  this  statement  of 
facts:  May  12,  1903,  defendant  John  Landry  was  indebted 
to  plaintiff  and  on  that  day  he  commenced  an  action  in  the 
circuit  court  for  Lincoln  county,  Wisconsin,  to  recover  the 
amount  thereof.  Such  proceedings  were  duly  had  therein 
that  ITovember  22,  1905,  judgment  was  rendered  and  en- 
tered in  plaintiff's  favor  for  $1,236.24.  No  part  of  such 
judgment  has  been  paid.  When  such  action  was  commenced 
said  Landry  owned  certain  real  estate  in  said  county,  describ- 
ing the  same,  which  was  not  exempt  from  seizure  and  sale 
on, execution.  Por  the  purpose  of  defrauding  plaintiff  said 
Landry,  July  21,  1905,  without  consideration,  fraudulently, 
by  deed  so  executed  as  to  be  entitled  to  be  recorded,  conveyed 
said  real  estate  to  defendant  Roselia  La/ndry  and  the  deed 
was  duly  recorded.  The  grantee  in  such  deed  co-operated 
with  the  grantor  to  defraud  the  plaintiff.  She  is  still  the 
holder  of  the  title  to  said  land.  Execution  was  duly  issued 
on  the  judgment  February  5,  1907,  and  delivered  to  the 
sheriff  of  said  county,  who,  pursuant  thereto,  February  13, 
1907,  levied  on  said  land.  Plaintiff  and  the  sheriff  have 
been  imable  with  due  diligence  to  find  any  property  belong- 
ing to  said  John  Landry,  other  than  the  lands  in  question, 
subject  to  execution.  The  said  conveyance  is  a  cloud  upon 
the  title  to  said  lands.  The  sheriff  is  about  to  advertise  said 
lands  for  sale  under  said  execution,  but  because  of  said  cloud 
it  will  be  impossible  to  realize  anything  on  the  sale. 
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There  is  an  appropriate  prayer  for  relief. 

The  defendants  demurred  to  the  complaint  as  not  stating 
facts  su^cient  to  constitute  a  cause  of  action*  The  demurrer 
was  overruled  and  the  defendants  appeal 

For  the  appellants  there  was  a  brief  by  O.  M,  Sheldon,  at- 
torney, and  Reid,  Smart  &  Curtis,  of  counsel^  and  oral  argu- 
ment by  Mr.  Sheldon. 

For  the  respondent  there  was  a  brief  by  John  Van  Hecke, 
and  oral  argum^it  by  John  Barnes, 

Marshali^,  J.  The  supposed  controlling  reaaons  given 
by  counsel  for  appellant  why  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  are:  First.  It 
.  is  not  made  to  appear  that  a  lien  on  the  lands  was  acquired 
by  an  execution  levy  to  enforce  the  judgment,  before  the  ac- 
tion was  commenced.  Second.  It  does  not  appear  that  before 
such  commencement  plaintiff  exhausted  his  remedy  at  law 
by  the  issuance  of  an  execution  to  enforce  the  judgment  and 
a  return  thereof  unsatisfied. 

The  law  applicable  to  the  complaint  is  settled  in  French 
L.  Co.  V.  Theriatdt,  107  Wis.  627,  88  N.  W.  927.  There 
the  previous  decisions  in  relation  to  such  matters  were  dis- 
cussed and  reconciled,  as  was  and  is  supposed.  The  follow- 
ing rules  were  stated  rendering  future  discussion  of  matters 
which  had  theretofore  fallen  into  dome  confusion  unneces- 
sary: 

1.  A  transfer  of  real  estate  in  fraud  of  creditors  is  not 
wholly  void  under  sec  2320,  Stats.  (1898),  The  word 
"void,"  as  used  therein,  means  voidable. 

2.  A  deed  of  real  estate  under  such  circumstances  as  to 
fall  within  the  condemnation  of  such  section  passes  the  title 
to  the  property  so  that  a  judgment  subsequently  entered 
against  the  fraudulent  grantee  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  where  the  land  is  located  does 
not  become,  by  reason  of  such  entry,  a  lien  on  such  land. 
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8.  The  judgment  creditor  can,  nevertheless^  obtain  a  lien 
on  such  land  by  issuing  an  execution  and  causing  a  levy  upon 
the  land  thereunder  to  be  made,  in  which  case  equity  juris- 
diction may  be  used  to  remove  tlie  impediment,  consisting 
of  the  fraudulent  transfer,  to  an  advantageous  execution  sale 
of  the  property. 

4.  In  case  the  judgment  creditor  does  not  obtain  a  lien 
in  the  manner  aforesaid  which  equity  jurisdiction  can  rec- 
ognize and  clear  of  the  cloud  thereon  created  by  the  fraudu- 
lent deed,  he  has,  nevertheless,  a  right  to  a  lien  which  equity 
will  enforce  by  removing  such  transfer  so  that  the  judg- 
ment may  attach  to  the  land  under  the  statute,  on  condition 
of  his  showing  he  is  remediless  at  law  to  collect  the  judgment. 

6.  In  case  of  the  existence  of  a  fraudulent  transfer  of  real 
ostate  interfering  with  the  collection  of  a  judgment  against 
the  fraudulent  grantee,  the  judgment  creditor  has,  as  indi- 
cated, two  methods  of  obtaining  relief:  (a)  By  obtaining 
H  lien  upon  the  lands  by  levy  under  an  execution  issued  upon 
the  judgment  and  then  prosecuting  an  action  in  equity  to 
remove  the  cloud  upon  such  lien;  (b)  by  exhausting  the 
remedy  at  law  to  collect  the  judgment  from  leviable  assets 
of  the  judgment  debtor,  if  there  be  any,  and  then  prosecuting 
an  action  in  equity  to  annul  the  fraudulent  transfer  so  far 
as  to  enable  the  judgment  to  attach  to  the  land. 

From  the  foregoing  it  must  be  apparent  that  if  the  com- 
plaint in  this  case,  by  appropriate  allegations,  shows  that 
there  was  a  levy  on  the  real  estate  in  question  under  a  valid 
execution  prior  to  the  commencement  of  the  action,  then, 
since  all  other  facts  essential  to  its  maintenance  for  the  pur- 
pose of  removing  the  interference  with  an  advantageous 
sale  of  the  property  created  by  the  alleged  fraudulent  deed 
are  stated,  the  demurrer  was  properly  overruled  and  we 
need  not  consider  tlie  questions  discussed  which  apply  only 
to  a  case  where  there  is  a  right  to  a  judfjnient  lien  on  realty 
and  no  legal  remedy  to  enforce  it,  and  as  a  condition  of  the 
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exercise  of  equity  jurisdiction  in  the  matter  it  is  essential  to 
show  that  the  debt  is  not  collectible  out  of  leviable  afisets  of 
the  judgment  debtor. 

It  is  suggested  that  the  complaint  is  fatally  defective  in 
that  it  does  not  show  that  there  was  a  valid  execution  because 
there  is  no  allegation  that  the  judgment  was  docketed.  Sec. 
2968,  Stats.  (1898),  provides  that  an  execution  may  issue 
upon  a  judgment  of  the  sort  under  consideration,  when  the 
judgment  "shall  have  been  perfected  under  the  provisions  of 
sec.  2891(1,  Stats.  (1898),"  and  Uiat  section  provides  that 
"Whonever  a  finding  shall  be  filed  or  a  verdict  rendered  the 
suecossful  party  shall  perfect  the  judgment  and  cause  it  to 
be  entered.  .  .  ."  Note  that  the  last  step  required  to  be 
done  to  perfect  the  right  to  an  execution  is  the  entiy  of  the 
judgment.  That  act  seems  to  l)e  charged  in  the  complaint 
in  unmistakable  language  in  these  words:  The  "judgment 
was  duly  rendered  and  entered  against  the  defendant,  John 
Landry f^  etc.  But  it  is  said  that  the  complaint  does  not 
show  that  a  levy  upon  the  real  estate  under  the  execution  was 
made  before  suit  brought  The  claim  in  that  regard  is  based 
on  the  theory  that  an  advertisement  of  lands  for  sale  to  satr 
isfy  an  execution  is  essential  to  a  levy  thereon.  So  notwith- 
standing the  allegation  in  the  complaint  that  the  sheriff 
^^evied  on  said  lands"  under  the  execution  "on  the  13th  day 
of  Eebruary,  1907,"  it  is  rendered  inefficient  by  the  further 
allegation  that  the  "sheriff  is  about  to  pi^oceed  to  advertise 
said  lands  for  sale  under  said  execution,"  etc 

There  cannot  be  any  manual  taking  of  land  under  an  ex- 
ecution and  so  no  actual  seizure  thereof,  but  there  may  be  a 
constructive  seizure,  and  it  is  universally  called  a  levy  upon 
the  property,  as  is  amply  shown  in  the  French  L,  Co,  Case. 
There  is  language  at  one  point  in  the  opinion  from  which  a 
person  might  suppose  that  it  is  essential  to  such  a  levy  that 
the  property  be  advertised  for  sale  under  the  execution. 
It  is  tliere  said: 
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"Such  creditor  can  only  avoid  the  fraudulent  transfer  and 
obtain  a  specific  lien  upon  the  property  covered  by  it  by  a 
seizure  thereof  under  a  writ  of  attachment  or  execution,  or, 
after  the  exhaustion  of  all  legal  remedies  to  collect  the  debt 
without  success,  by  an  appeal  to  a  court  of  equity  to  remove 
the  impediment  to  the  judgment  attaching  to  the  property. 
•  •  • 

And  again  it  is  said,  in  discussing  the  case  of  Godes  v. 

Boomer,  17  Wis.  455: 

"These  circumstances  were  present:  an  execution  on  the 
judgment  and  proceedings  thereon  against  the  property  by  a 
levy  under  the  execution  by  advertising  the  property  for 
sale  as  provided  by  law.  .  .  ." 

It  was  not  intended  thereby  to  suggest  that  the  only  way 
a  levy  can  be  made  ujwn  real  estate  is  by  advertising  the 
same  for  sale  under  the  execution.  By  no  means.  It  was 
only  intended  to  say  that  a  levy  was  thus  effected  in  that 
case.  In  close  connection  with  the  discussion  of  Gates  v. 
Boomer,  sxipra,  Cornell  v,  Radway,  22  Wis.  260,  is  reviewed, 
in  which  the  levy  upon  the  property  was  spoken  of  as  a 
circumstance  which,  in  that  instance,  preceded  the  adver- 
tisement of  the  property  for  sale. 

The  statute  does  not  provide  any  method  for  levying  upon 
real  estate  under  an  execution.  By  a  long  line  of  authorities 
it  is  sufficient  in  making  a  levy  on  such  property  if  the  sher- 
iff who  holds  the  execution  does  any  overt  act  by  which  he 
unequivocally  shows  a  formed  intent  to  appropriate  the 
property,  so  far  as  necessary,  to  satisfy  the  writ.  Advertise- 
ment for  sale  obviously  is  such  an  act,  but  not  the  only  one. 
An  entry  properly  dated  and  signed  upon  the  execution  of  a 
levy,  a  mere  paper  levy  so  to  speak,  the  intent  being  to  thus 
set  aside  the  property  for  satisfaction  of  the  writ,  is  suffi- 
cient, as  will  be  seen  by  reference  to  the  following  of  many 
cases  that  might  be  cited  where  the  subject  has  been  consid- 
ered: Fenno  v.  Coulter,  14  Ark.  38;  Herr  v.  Broadivell,  5 
Colo.  App.  467,  39  Paa  70;  Duncan  v.  Maine y,  29  Mo. 
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368 ;  Hall  v.  Crocker,  3  Met  245 ;  Blood  v.  Light,  38  CaL 
649 ;  Hamblen  v.  Hamhlenj  33  Miss.  455 ;  Rodgers  v.  Bon- 
ner, 55  Barb.  9. 

The  general  trend  of  the  above  authorities  is  well  illus- 
trated by  the  decision  in  the  last  ease  cited,  which  is  well 
stated  in  the  syllabus  in  these  words : 

"In  r^ard  to  real  estate,  it  is  not  necessary  that  an  oflScer 
holding  an  execution  ...  go  upon  the  property;  it  is  not 
necessary  that  it  should  be  even  within  his  view.  He  must 
undoubtedly  do  some  act ;  make  some  entry  or  memorandum 
indicative  of  his  intention ;  but  having  done  that,  with  such 
purpose  in  his  mind,  although  he  makes  no  vocal  proclama- 
tion of  the  fact,  he  has  made  a  legal  levy." 

In  Hamblen  v.  Hamblen,  supra,  the  court  said: 

"As  the  sheriff,  in  virtue  of  the  execution,  cannot  right- 
fully enter  and  take  possession  of  the  lands,  the  levy  camiot 
divest  the  possession  of  the  defendant  in  the  execution.  At 
most,  therefore,  he  can  only  make  known,  by  some  overt  act 
or  declaration,  his  intention  to  levy  or  raise  the  money  by  a 
sale  of  the  land.  This  might  be  done  by  giving  notice  to  the 
defendant  of  such  intention,  or  by  entering  on  the  execution 
a  description  of  the  land." 

Thus  it  will  be  seen  that  the  complaint  satisfies  all  the 
calls  of  the  rules  laid  down  in  French  L.  Co.  v.  Theriavlt, 
107  Wis.  627,  83  K  W.  927,  for  an  action  by  a  judgment 
creditor,  who  has  obtained  a  lien  under  his  judgment  on  land 
fraudulently  conveyed  by  the  judgment  debtor  before  the 
rendition  of  the  judgment,  to  cancel  the  conveyanca  The 
<?onveyanee  of  the  land  in  fraud  of  creditors,  the  subsequent 
rendition  of  a  judgment  by  plaintiff,  one  of  such  creditors, 
the  issuance  of  a  valid  execution  to  enforce  such  judgment, 
and  a  levy  upon  the  land  thereimder  are  distinctly  stated. 
Nothing  further  is  required,  so  the  order  overruling  the  de- 
murrer must  be  affirmed. 

By  the  Court. — So  ordered. 
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HoEFFLER,  Eespondent,  vs.  Carew  and  another,  Appellants. 

April  20— May  8, 1908. 

Bales:  Intention  to  pass  title:  Question  for  jury:  Fraudulent  convey- 
ances: Change  of  possession:  Presumption  of  fraud:  How  over- 
come: Adequate  consideration:  Canceling  pre-existing  debt: 
Practice  on  appeal:  (General  assignment  of  error:  Evidence: 
Identification  of  letters:  Secondary  evidence:  Printed  blank 
form  of  mortgage:  Unrecorded  mortgage:  Explaining  failure  to 
record:  Ownership  of  property:  Declaration  of  third  person: 
Harmless  error. 

1.  Intention  to  pass  title  between  vendor  and  vendee  may  exisTt  and 

have  effect  in  the  absence  of  any  change  of  poBseaslon  whatever. 

2.  The  vendee  of  a  piano  on  which  the  vendor  held  a  mortgage  to 

secure  notes  given  for  the  purchase  price  proposed  to  return  it 
to  the  vendor  in  consideration  of  being  released  from  further 
liability  on  the  notes.  The  vendor  by  letter  accepted  the  pro- 
posal, stating  that  he  would  have  the  piano  removed.  Before 
it  was  removed  the  vendee's  creditors  attached  it  Held,  that 
the  evidence  was  sufficient  to  warrant  the  inference  of  intent 
that  title  should  pass  to  the  vendor  upon  the  receipt  of  the  let- 
ter, which  by  its  terms  was  final  and  signified  an  understanding 
that  upon  its  delivery  the  transfer  should  be  complete  and  the 
Indebtedness  of  the  vendee  should  thereupon  cease. 
8.  Even  if  the  Intention  to  pass  title  was  not  so  clear  as  to  warrant 
the  court  in  deciding  it  as  matter  of  law,  it  was  at  least  suffi- 
ciently inferable  to  warrant  the  submission  of  the  question  to 
the  jury. 

4.  In  an  action  of  replevin  by  such  vendor  against  the  creditors  of 
^  the  vendee  who  had  attached  the  piano  while  It  still  remained 

in  the  vendee's  possession,  the  fact  that  there  was  no  evidence 
of  delivery  and  change  of  possession  as  required  by  sec.  2310, 
Stats.  (1898),  to  rebut  the  presumption  of  fraud,  would  not  of 
itself  Justify  the  court  in  directing  a  verdict  for  defendants 
on  the  ground  that  the  sale  was  fraudulent.  The  question 
would  still  be  open  whether  the  presumption  had  been  over- 
come by  other  evidence. 

5.  Under  a  general  assignment  of  error  that  the  trial  court  erred  in 

overruling  defendants'  motion  for  a  new  trial,  appellant  dis- 
cussed numerous  specific  acts  of  the  trial  court,  each  of  which 
he  asserted  constituted  error.  These  acts  consisted  of  adverse 
rulings  upon  the  admission  and  exclusion  of  evidence,  wholly 
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unrelated  to  one  another,  and  the  giving  and  refusal  of  Instruc- 
tions. Held,  an  Inadequate  compliance  with  Supreme  Court 
Rule  10,  requiring  that  "the  brief  of  the  appelant  shall  contain 
a  concise  statement  of  .  .  .  the  errors  relied  upon." 

6.  The  question  of  Identification  ol^  letters  offered  in  evidence  is 

prima  faoie  for  the  court  Where  there  were  other  letters  and 
signatures  of  the  author,  the  authenticity  of  which  was  con- 
ceded, and  which  by  comparison  at  least  constituted  some  evi- 
dence from  which  the  court  could  conclude  as  to  the  genuine- 
ness of  the  letter  offered,  a  finding  of  genuineness  was  not  so 
clearly  wrong  as  to  justify  this  court  in  setting  it  aside. 

7.  Where  the  original  of  a  mortgage  was  proved  to  have  been  lost, 

a  printed  blank  form,  identical  with  that  upon  which  the  lost 
mortgage  was  written,  was  admissible  to  establish  the  printed 
portion  of  the  lost  instrument. 

8.  Where  the  vendor  of  a  piano  on  which  he  held  a  mortgage  agreed 

to  take  it  back  on  the  buyer's  default  and  to  surrender  the  notes 
given  for  the  purchase  price,  his  explanation  of  his  reasons  for 
not  recording  his  mortgage  was  admissible  as  bearing  on  the 
Issue  whether  the  agreement  was  fraudulent  aa  to  the  buyer's 
creditors. 

9.  Declarations  as  to  ownership  of  property  by  one  having  no  rela- 

tions with  the  parties  interested  therein  are  not  admissible 
against  them. 

10.  Where  a  witness  was  permitted  to  testify  fully  to  all  that  trans- 

pired between  himself  and  A.  and  stated  that  the  name  of  B. 
was  never  mentioned,  it  was  not  prejudicial  error  to  exclude 
his  answer  to  a  question  whether  A.  had  ever  mentioned  B.  as 
owner  of  certain  property. 

11.  Instructions  given  with  reference  to  plaintiffs  rights  as  chattel 

mortgagee,  even  though  erroneous,  were  rendered  harmless  by 
the  finding  of  the  jury  negativing  any  such  rights. 

12.  The  presumption  of  fraud  arising  under  sec.  2310,  Stats.  (1898), 

with  respect  to  a  sale  of  chattels  not  followed  by  change  of 
possession,  may  be  overcome  by  proof  of  payment  of  full  and 
adequate  consideration. 

18.  Cancellation  of  an  existing  bona  fide  indebtedness  from  vendor 
to  vendee  is  tantamount  to  the  payment  of  actual  and  adequate 
consideration. 

14.  The  vendor  of  a  piano  on  which  he  held  a  mortgage  to  secnre 
notes  given  for  the  purchase  price  agreed  to  take  it  back  after 
the  buyer's  default  and  to  surrender  the  notes.  Before  change 
of  possession  pursuant  to  this  agreement,  the  piano  was  at- 
tached by  the  buyer's  creditors.  In  an  action  of  replevin  by  the 
seller  the  court  instructed  the  jury  that  if  it  was  agreed  be- 
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tweea  the  buyer  and  seller  in  good  faith  that  the  buyer  should 
return  the  piano  to  the  seller  on  his  calling  or  sending  for  it 
and  surrendering  the  notes  the  seller  could  recover.  Held,  that 
the  omission  to  state  that  the  transfer  must  not  only  be  in  good 
faith  but  also  without  intent  to  defraud  the  buyer's  creditors 
was  not  prejudicial,  since  the  presumption  of  fraud  raised  by 
sec.  2310,  Stats.  (1898),  had  been  fully  overcome  by  proof  of 
the  payment  of  actual  and  adequate  consideration  in  the  form 
of  the  cancellation  of  the  buyer's  indebtedness,  and  there  was 
no  evidence  beyond  the  statutory  presumption  tending  to  estab- 
lish fraudulent  intent 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Chester  A.  Fowleb,  Circuit  Judge.  Af- 
firmed. 

Action  of  replevin  for  automatic  slot  piano  under  claim 
of  absolute  ownership  in  the  plaintiff.  The  evidence  tended 
to  establish  that  for  some  time  prior  to  July,  1906,  one  La- 
pine,  a  saloon-keeper  at  Fond  du  Lac,  owned  the  piano  as  a 
part  of  his  saloon  fixtures,  being  indebted  for  most  of  the 
purchase  price  therefor  to  the  plaintiff,  which  was  secured 
by  an  unrecorded  chattel  mortgage.  On  July  13  th  Lapine, 
after  a  few  days  of  negotiation,  sold  his  saloon  with  stock 
and  fixtures  to  one  Bethke,  not  including  the  piano,  whidi, 
however,  remained  in  the  saloon.  About  the  13th  of  July, 
while  negotiations  were  in  progress,  and  after  Bethke  had 
decided  not  to  purchase  the  piano,  Lapine  told  Bethke  that 
he  had  closed  a  deal  with  the  plaintiff  to  take  back  the  piano, 
and  that  one  of  his  men  would  come  and  get  it,  and,  in  that 
event,  to  deliver  it  to  him,  and  he  handed  the  key  of  tlio 
piano  to  Bethke,  which  enabled  him  to  take  out  any  money 
that  accumulated  in  the  piano.  Bethke  subsequently  sold  to 
one  Groesbeck,  but  there  is  no  evidence  of  any  direction  to 
(xroesbeck  about  the  piano.  While  or  before  the  negotiations 
for  sale  to  Bethke  were  in  progress,  on  July  2,  1906,  Lapine 
wrote  plaintiff  offering  to  surrender  up  the  piano  in  satisfac- 
tion of  his  liability  thereon  and  to  pay  freight  on  same  to 
Milwaukee.     On  July  5th  plaintiff  wrote  insisting  that  La- 
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pine  sliould  pay  him  at  least  $50  as  a  consideration  of  re- 
lease. To  this,  on  July  14th,  Lapine  replied,  stating  that  he 
had  sold  out  and  oould  not  pay  the  $50  and  substantially  re- 
iterated the  former  proposal.  Upon  the  16th  plaintiff  re- 
plied : 

"We  have  decided  to  accept  your,  proposition,  and  here- 
Anth  accept  the  instrument  in  settlement  of  any  and  all 
claims  we  have  against  you.  We  will  have  one  of  our  men 
call  and  arrange  to  place  the  instrument  with  some  other 
party  when  convenient,  and,  in  case  it  should  be  necessary 
to  move  the  piano  before,  you  can  advise  me  and  the  same 
will  receive  immediate  attention.^' 

There  is  some  evidence  that  an  agent  of  the  plaintiff  came 
to  Fond  du  Lac  in  August  and  made  some  inquiry,  and  also 
came  in  contact  with  defendant  Bechavd  Brewing  Campany 
and  informed  its  manager  that  the  plaintiff  claimed  to  have 
a  chattel  mortgage  upon  the  property ;  that  defendant  brew- 
ing company,  thereupon  ascertaining  that  no  chattel  mort- 
gage was  on  record,  sued  out  an  attachment,  and  caused  the 
same  to  be  levied  upon  the  piano  as  the  property  of  Lapine^ 
Whereupon  plaintiff  brought  this  action.  The  court  sub- 
mitted to  the  jury  two  forms  of  verdict:  First,  as  to  whether 
the  plaintiff  had  a  chattel-mortgage  interest  therein;  and, 
second,  whether  he  had  absolute  ownership  of  the  piano. 
The  jury  found  absolute  ownership  and  right  of  possession, 
also  an  amount  of  damages  for  detention;  whereupon  judg- 
ment was  entered,  from  which  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Husting  £  Hust- 
ing,  and  oral  argument  by  B,  /.  Hustvng, 

0.  H.  Edce,  for  the  respondent 

Dodge,  J.  1.  The  first  assignment  of  error  is  upon  the 
court's  refusal  to  direct  a  verdict  for  the  defendants,  the 
motion  being  predicated  upon  two  contentions:  First,  that 
no  delivery  was  shown  sufficient  to  pass  title  from  Lapine  to 
plaintiff  inter  sesej  second,  that  there  was  no  proof  of  an 
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'^inmiediate  delivery  followed  by  an  actual  and  continued 
change  of  possession,"  absence  of  which,  by  sec.  2310,  Stats. 
(1898),  aroused  a  presumption  of  fraud  in  such  transfer. 

With  reference  to  the  first  position,  it  is  very  fully  estab- 
lished that  the  actual  transition  of  title  from  one  to  another 
in  pursuance  of  a  contract  of  sale  is  almost  entirely  a  matter 
of  intention.  Very  slight  acts  of  either  surronder  of  pos- 
session by  the  seller  or  acquirement  of  dominion  by  the 
purchaser  aro  often  sufficient  to  evince  such  intention.  In- 
deed the  intention  may  exist  and  have  effect  in  the  absence 
of  any  change  of  possession  whatever.  Sewell  v.  Eatorij  6 
Wis.  490;  Ahraharn  v.  Karger,  100  Wis.  387,  76  N.  W. 
330;  Fromme  v.  O'Donnell,  124  Wis.  529,  532,  103  K  W. 
3;  SeiveH  v.  Galvin,  133  Wis.  391,  113  K  W.  680;  Taylor 
V.  TigeHon  L.  Co.  134  Wis.  24,  114  K  W.  122 ;  WarshaW' 
sky  V.  Rosengarten,  134  Wis.  288,  114  IT.  W.  497.  There 
is  certainly  enough  in  the  evidence  to  warrant  an  inference 
of  intent  that  title  should  pass  from  Lapine  to  the  plaintiff 
upon  receipt  of  the  letter  of  July  16th,  which,  as  appears  by 
the  quotation  in  the  preceding  statement  of  facts,  was  final 
in  terms,  and  signified  an  understanding  that  upon  its  de- 
livery the  transfer  should  be  complete  and  the  indebtedness 
held  by  the  plaintiff  against  Lapine  should  thereupon  be  can- 
celed. Even  if  that  intention  were  not  so  clear  as  to  war- 
rant the  court  in  deciding  it  as  a  matter  of  law,  it  was  at 
least  sufficiently  inferable  to  warrant  the  submission  of  the 
question  to  the  jury. 

The  second  contention,  that  there  was  no  evidence  of  any 
such  delivery  and  change  of  possession  as  is  demanded  by 
sec.  2310,  would  not  of  itself  justify  the  court  in  directing 
a  verdict  for  the  defendants,  for  the  question  would  still  be 
open,  either  for  the  court  or  the  jury,  whether  the  presump- 
tion of  fraud  had  been  overcome  by  other  evidence.  Taylor 
V.  TigeHon  L,  Co,,  supra;  Bullis  v.  Borden,  21  Wis.  136. 

2.  The  second  assignment  of  error  is  that  the  court  erred 
Vol.  135  —  39 
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in  overruling  defendants'  motion  for  a  new  triaL  This  is 
very  inadequate  compliance  with  our  Rule  10  that  "the  brief 
of  the  appellant  shall  contain  a  concise  statement  of  •  .  . 
the  errors  relied  upon,"  for  under  this  general  assignment 
the  appellants  discuss  ten  specific  acts  of  the  trial  court, 
each  of  which  they  assert  constituted  an  error.  These  acts 
consist  of  several  adverse  rulings  upon  the  admission  of  evi- 
dence and  several  in  exclusion  of  evidence,  wholly  unre- 
lated to  each  other.  Others  are  instructions  given  and  the 
refusal  of  instructions  requested.  If  counsel  refrain  from 
pointing  out  by  proper  assignments  the  specific  errors  upon 
which  they  rely,  they  must  anticipate  that  the  court  may  de- 
cline to  consider  them.  However,  in  the  present  case  we 
have  examined  such  errors  in  detail  and  will  proceed  to 
state  our  conclusions  thereon. 

(a)  A  letter  was  admitted  in  evidence  which  appellants 
contend  was  not  sufficiently  identified.  The  question  prima 
facie  of  identification  was  for  the  court.  There  were  pres- 
ent other  letters  and  signatures  of  the  author,  the  authen- 
ticity of  which  was  conceded,  and  which  by  comparison  at 
least  constituted  some  evidence  from  which  the  court  could 
conclude  as  to  the  genuineness  oif  the  objected  writing.  His 
conclusion  is  not  so  clearly  wrong  that  we  can  hold  it  error 
under  the  rule  of  Hupfer  v.  Nat.  Dist  Co.  119  Wis.  417, 
427,  96  N.  W.  809. 

(b)  Objection  was  made  to  the  use  of  a  printed  blank 
form  to  establish  the  contents  of  the  chattel  mortgage  which 
plaintiff  held.  There  was  plenary  proof  of  the  loss  of  plaint- 
iff's mortgage  to  open  the  door  for  secondary  evidence  as  to 
its  contents,  and  there  was  no  impropriety  in  the  use  of  a 
form  testified  to  be  identical  with  that  upon  whidi  the  lost 
mortgage  was  written  to  supply  the  fact  as  to  the  printed  por- 
tion of  the  contents  of  the  lost  instrument. 

(c)  Explanation  by  the  plaintiff  of  his  reasons  for  not 
recording  his  mortgage  was  admissible  by  reason  of  their 
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bearing  upon  hia  actual  intent  to  defraud  creditors  of  La- 
pine. 

(d)  We  can  discover  no  materiality  in  the  fact  that  one 
Groesbeck  pointed  out  this  instrument  to  the  sheriff  upon  an 
inquiry  for  Lapine's  piano.  Groesbeck  is  not  shown  to  have 
had  any  contact  or  relations  with  Lapine  or  the  plaintiff,  and 
no  declaration  of  his  oould  be  competent  as  against  them. 

(e)  Bethke  was  not  allowed  to  answer  a  question,  "Had 
Lapine  ever  mentioned  that  the  HoefBer  Manufacturing 
Company  was  the  owner  of  the  piano  ?"  This,  if  answered  in 
the  negative,  would  have  been  in  direct  contradiction  of  the 
evidence  of  Lapine  offered  by  plaintiff  to  prove  the  surren- 
der of  the  piano  to  Bethke  to  be  held  for  the  plaintiff.  We 
can  conceive  no  reason  for  excluding  the  testimony,  but  are 
unable  to  reach  the  conclusion  that  it  was  prejudicial  in 
view  of  the  fact  that  the  same  witness  was  allowed  to  testify 
fully  to  all  that  in  fact  transpired  between  himself  and  La- 
pine and  to  answer  in  the  negative  the  question  whether 
Iloefflers  name  was  ever  mentioned. 

(f)  Instructions  given  with  reference  to  plaintiff's  rights 
as  chattel  mortgagee,  even  though  erroneous,  are  rendered 
innocuous  by  the  finding  of  the  jury  negativing  any  such 
rights. 

(g)  Tbe  most  serious  question  of  error  arises  upon  the 
court's  instruction  to  the  jury  that  if  they  found  that  after 
Lapine  had  defaulted  "it  was  agreed  between  Hoeffler  and 
Lapine  in  good  faith  that  Lapine  should  return  back  the 
piano  to  Hoeffler  on  his  calling  for  or  sending  for  it,  and  that 
the  notes  should  then  be  surrendered  back  to  Lapine,"  they 
should  find  for  the  plaintiff  if  they  also  found  to  exist  certain 
facts  in  regard  to  change  of  possession  of  doubtful  sufSciency 
to  satisfy  the  statute.  The  fault  pointed  out  in  this  instruc- 
tion is  that  sec.  2310  requires  that  the  jury  be  satisfied  not 
only  that  the  conveyance  be  in  good  faith,  but  also  without 
intent  to  defraud  creditors.    It  is  claimed  that  the  court  was 
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requested  to  instruct  as  to  this  element  of  intent  by  being 
asked  to  charge  tbe  jury  in  the  words  o£  that  section.   There 
is  much  force  in  the  contention  that  after  the  presumptiou 
of  fraud  has  arisen  by  absence  of  an  "immediate  delivery^ 
followed  by  an  actual  and  continued  change  of  possession," 
that  presumption  can  be  overcome  only  by  satisfying  the  jury 
not  alone  that  the  transfer  was  in  good  faith  intended  by  the 
parties  to  actually  pass  the  title  from  one  to  the  other  so  as  to 
leave  no  trust  for  or  ownership  in  the  grantor,  but  also  that 
no  intent  to  defraud  creditors  by  such  transfer  existed.     In 
any  case  where  the  question  is  to  be  submitted  to  the  jury 
both  of  these  ideas  should  be  conveyed  to  them.    In  the  pres- 
ent instance,  however,  it  is  not  necessary  to  decide  whether, 
by  reason  of  the  context,  we  may  presume  that  "good  faith'* 
was  used  by  the  court  and  imderstood  by  the  jury  as  exclud- 
ing that  form  of  bad  faith  which  consists  in  an  intent  to 
divert  property  from  the  reach  of  creditors.    It  is  established 
in  this  state  that  the  presumption  of  fraud  arising  from  ab- 
sence of  such  delivery  and  continued  change  of  possession  is 
overcome  prima  facie  by  proof  of  the  payment  of  actual 
and  adequate  consideration,  and  that  cancellation  of  a  debt 
may  be  such  payment.     Oriswold  v.  Nichols^  117  Wis.  267, 
94  ]Sr.  W.  33.    The  question  whether  the  contract  of  surren- 
der or  sale  of  Lapine's  equity  in  this  piano  was  entered  into 
actually  and  in  good  faith  and  upon  the  consideration  4at 
the  plaintiff  should  surrender  and  cancel  the  debt  of  $225 
and  some  interest  due  him  therefor  was  fairly  submitted  to 
the  jury  and  answered  in  the  aflRrmative  by  their  verdict 
We  cannot  doubt  that  for  this  second-hand  piano  in  the  hands 
of  one  withdrawing  from  business  and  having  no  further 
use  for  it,  and  which  was  remote  from  the  plaintiff  and  had 
been  subjected  to  many  months  of  use,  and  which  had  com- 
manded only  the  price  of  about  $300  when  originally  sold 
upon  terms  highly  inconvenient  to  the  seller,  the  price  of 
$225  was  entirely  adequate.     The  verdict  in  the  light  of  the 
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charge  found  that  this  price  was  actually  paid  by  cancella- 
tion of  the  debt,  and  thus  we  think  it  became  established  that 
the  presumption  of  fraud  arising  from  any  inadequacgr  of 
delivery  was  fully  overcome.  In  the  absence  of  such  pre- 
sumption we  are  unable  to  discover  any  facts  tending  to  es- 
tablish a  fraudulent  intent.  It  is  pretty  obvious  that  the 
equity  in  tMs  piano  in  case  of  enforcement  of  plaintiffs 
chattel  mortgage  could  have  been  of  little  value  to  Lapine's 
creditors;  that  it  could  not  have  been  sold  either  by  judicial 
process  or  otherwise  so  as  to  have  enhanced  in  any  consider- 
able degree  his  ability  to  pay  them.  Further,  there  is  en- 
tire absence  of  any  showing  that  La  pine  was  indebted  other- 
wise than  to  the  Bechavd  Brewing  Compcmy,  and  that  for  a 
claim  for  rent  which  was  in  some  part  in  dispute.  Nor  is 
there  any  showing  whatever  but  that  Lapine  had  abundant 
means  to  pay  any  and  all  his  debts.  From  the  mere  fact  of 
the  existence  of  an  indebtedness,  as  to  the  amount  of  which 
there  was  some  controversy,  we  do  not  think  that  the  jury 
could  have  been  permitted  to  find  an  intent  to  defraud 
creditors  in  this  transaction,  so  that  any  error  in  this  in- 
struction must  have  been  without  prejudice. 
By  the  Court. — Judgment  affirmed. 


Sandebs,  Eespondent,  vs.  Sanders,  Appellant 

!      April  20— May  8, 1908. 
Divorce:  Voluntary  separation:  Emdence:  Sufficiency, 

1.  To  constitute  voluntary  separation  of  husband  and  wife  a  ground 

for  divorce,  it  must  appear  that  the  separation  was  mutually 
voluntary  at  its  Inception  and  so  continued  throughout  the 
ertatutory  period. 

2.  In  an  action  for  divorce  on  the  ground  of  voluntary  separation 

for  five  years  next  preceding  the  commencement  of  such  action, 
the  evidence  is  held  sufficient  to  sustain  the  finding  that  the 
separation  was  mutually  voluntary 
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Appeai.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chestee  A.  Fowi.ee,  Circuit  Judge.    Affirm^ 

This  is  an  action  for  divorce  on  the  ground  that  the  par- 
ties have  voluntarily  lived  entirely  separate  for  the  space 
of  five  years  next  preceding  the  commencement  of  the  ac- 
tion. The  parties  were  married  December  22,  1897.  Plaint- 
iff testified  that  she  and  the  defendant  had  not  lived  to- 
gether for  more  than  five  years,  that  he  last  visited  her  in 
January,  1901,  and  that  they  then  agreed  to  live  entirely 
separate.  A  number  of  his  letters  and  several  clippings  from 
papers,  "Woman  kills  herself  to  avoid  divorce  suit,"  and  of 
like  titles,  which  had  been  sent  to  the  plaintiff  by  the  de- 
fendant, were  introduced  in  evidence.  Plaintiff  contended 
that  these  letters  were  sent  to  her  by  the  defendant  and  were 
intended  to  annoy  her,  and  that  the  expressions  in  them  of 
the  desire  to  resume  marital  relations  were  accompanied  by 
other  expressions  calculated  to  antagonize  and  harass  her 
and  to  prevent  the  resumption  of  such  relations.  Defend- 
ant denied  that  they  had  ever  agreed  to  live  separate^  and 
testified  that  the  letters  were  written  to  secure  a  reconcilia- 
tion and  a  resumption  of  their  marital  relations,  and  that 
he  had  always  desired  and  still  desired  to  have  the  plaintiff 
live  with  him ;  that  he  had  purchased  a  place  for  a  home  and 
had  offered  plaintiff  every  inducement  to  come  and  live  with 
him.  The  record  of  a  previous  action  for  divorce  between 
the  parties  by  the  wife  on  the  grounds  of  cruel  and  inhuman 
treatment  and  failure  to  support  was  received  in  evidence. 
This  is  an  appeal  from  the  judgment  granting  the  divorce. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Hume  &  OeUerich, 

For  the  respondent  there  was  a  brief  by  BoucTc  &  Hilton, 
and  oral  argiiment  by  Edward  J,  Dempsey, 

SiEBECKEE,  J.  The  court  awarded  judgment  of  divorce 
upon  the  groimd  that  the  evidence  established  that  the  par- 
ties had  voluntarily  lived  entirely  separate  for  the  space  of 
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five  years  next  preceding  the  conunencement  of  the  action. 
To  constitute  such  a  voluntary  separation  it  must  appear 
that  the  separation  was  mutually  voluntary  in  its  inception 
and  so  continued  tiiroughout  the  statutory  period.  Appel- 
lant challenges  flie  court's  finding  of  fact  that  the  evidence 
established  such  a  voluntary  separation.  The  plaintiff's  evi- 
dence is  clearly  and  explicitly  to  this  effect,  but  it  is  claimed 
that  it  was  successfully  impeached  and  that  it  stands  imcor- 
roborated  in  the  case.  An  examination  of  the  evidence  of 
the  parties  shows  that  from  January,  1901,  they  lived  en- 
tirely separate.  Their  conduct  from  this  time  is  clearly  in- 
dicative of  a  mutual  understanding  to  live  separate.  This 
is  not  only  manifested  by  their  actually  living  so  separated, 
but  also  by  their  mutual  treatment  of  one  another,  and  by 
their  conduct  showing  that  neither  party  made  any  effort  to 
perform  their  reciprocal  marital  obligations. 

The  defendant  asserts  that  his  letters  to  the  plaintiff 
show  that  he  did  not  voluntarily  consent  to  live  separate,  as 
plaintiff  claims.  True,  parts  of  these  letters  express  the 
wish  that  they  live  together  as  husband  and  wife,  but  other 
parts  as  clearly  refute  such  a  desire.  We  are  of  opinion 
that  the  trial  court  was  justified  in  the  inference  that  "While 
some  of  the  letters  of  the  defendant  seem  to  indicate  a  desire 
that  the  plaintiff  resume  marital  relations,  and  thus  that  the 
living  apai't  was  not  mutually  voluntary,  taking  the  commu- 
nications as  a  whole  they  seem  to  be  of  a  nature  to  repel 
rather  ilian  to  invite  the  resumption  of  those  relations ;  and 
to  indicate  that  if  the  plaintiff  desired  to  stay  away  from 
him,  that  defendant  would  be  willing  that  she  should  do  so.'^ 
We  are  persuaded  that  the  plaintiff's  evidence  is  sufficiently 
corroborated  by  the  defendant's  evidence  and  his  conduct  to 
sustain  the  court's  conclusion  that  the  parties  voluntarily 
lived  entirely  separate  as  asserted  by  the  plaintiff,  and  that 
the  judgment  was  properly  awarded. 

By  the  Court. — Judgment  affirmed. 
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Fbkd  EuEPiNa  Lbatheb  Company,  Eeepondentj  vs.  Watki, 

Appellant. 

Ajn-il  2(h-May  8, 1908. 

Durea:  BilU  and  notes:  Consideration:  Stolen  property:  Avoiding 

prosecution, 

1.  Duress  exists  where  one,  by  the  unlawful  act  of  another,  is  in- 

duced to  make  a  contract  or  perform  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of  free  will. 

2.  Where  defendant's  partner  purchased  from  a  thief  hides  belong- 

ing to  plaintiff,  and  defendant,  after  deliberation  and  consulta- 
tion with  his  attorney,  executed  certain  notes  tn  settlement  of 
plalntifTs  claim  for  the  value  of  the  hides,  held,  that  the  notes 
were  not  executed  under  duress. 

8.  Notes  given  in  settlement  of  the  payee's  claim  for  stolen  hides 
purchased  by  the  maker's  partner  from  the  thief  were  founded 
on  adequate  consideration. 

4.  A  defense  to  an  action  on  notes,  that  they  were  void  because 
given  to  prevent  criminal  prosecution  of  the  maker,  was  not  es- 
tablished where  it  was  neither  alleged  nor  proved  that,  at  the 
time  the  notes  were  executed,  any  criminal  prosecution  was 
pending  against  him  or  that  he  was  in  fact  guilty  of  any  crime. 

AppEAii  from  a  judgment  of  tie  circuit  court  for  Fond  du 
Lac  county :  Chestee  A.  Fowler,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  by  the  plaintiff  against  the 
defendant  to  recover  upon  nine  promissory  notes  of  $100 
each  executed  by  the  defendant^  ten  notes  having  been  orig- 
inally executed  and  one  paid  before  the  commencement  of 
this  action.  The  answer  sets  up  as  defensive  matter  want  of 
consideration,  and  further  alleges  that  the  notes  were  void 
because  defendant  was  threatened  with  criminal  prosecution 
for  having  received  stolen  property  unless  he  would  pay  a 
large  amoimt  of  money,  and  that  he,  through  fear  of  said 
threats  and  in  consideration  of  not  being  prosecuted,  exe- 
cuted said  notes.  The  answer  also  contains  a  counterclaim 
asking  for  cancellation  of  the  notes  and  recovery  of  the 
aiiLount  paid  on  one  of  the  notes  before  action  brought.    The 
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plaintiff  replied  denying  the  allegationis  of  the  counterclaim. 
On  the  trial  the  court  directed  a  verdict  for  the  plaintiff,  and 
-defendant  appealed  from  the  judgment  entered  upon  the 
verdict. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Morse  &  Williams. 

For  the  respondent  there  was  a  brief  by  Maurice  Mc- 
Kenruij  attorney  (Doyle  £  Hardgrove,  of  counsel),  and  oral 
argument  by  Mr,  McKenna. 

Kerwin,  J.  The  contention  on  the  part  of  the  appellant 
is  that  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
issues  raised,  therefore  the  court  erred  in  directing  a  verdict 
for  plaintiff.  It  appears  from  the  established  facts  that  sev- 
eral months  before  the  execution  of  the  notes  certain  hides 
were  stolen  from  plaintiff  and  that  some  were  sold  by  the 
thief  to  the  business  partner  of  defendant  and  paid  for  by 
defendant ;  that  thereafter  the  thief  was  prosecuted  and  con- 
victed of  the  offense,  and  plaintiff  demanded  payment  of  de- 
fendant for  the  property  received  by  his  firm;  that  negotia- 
tions were  had  with  reference  to  a  settlement,  covering  a 
long  period  of  time,  which  finally  resulted  in  the  execution 
by  defendant  and  delivery  to  plaintiff  of  the  ten  notes  in 
question  of  $100  each,  and  that  some  time  after  the  first 
note  became  due  and  before  the  commencement  of  this  ac- 
tion it  was  paid  by  defendant.  The  principal  contention  of 
defendant  is  that  the  notes  were  executed  under  duress. 
After  a  careful  examination  of  the  testimony  we  find  noth- 
ing in  it  sufficient  to  support  a  verdict  in  favor  of  defendant 
upon  that  proposition.  On  the  contrary,  the  evidence  es- 
tablishes beyond  question  that  the  defendant  executed  the 
notes  freely  and  voluntarily,  after  he  had  taken  ample  time 
to  consider  the  matter  and  advise  with  his  counsel,  and  con- 
cluded to  give  the  notes  in  settlement  of  the  amount  which 
was  finally  agreed  upon  as  the  consideration  for  the  hides 
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which  came  into  the  possession  of  his  business  partner.  It 
appears  that  the  amount  of  the  stolen  property  which  came 
into  the  possession  of  defendant's  firm  oould  not  be  definitely 
ascertained,  plaintiff  claiming  $2,500  as  its  value  and  finally 
agreeing  to  accept  $1,000,  in  payment  of  which  sum  the  ten 
notes  were  given.  At  the  time  the  notes  were  executed  and 
delivered  no  restraint  whatever  was  exercised  over  the  de- 
fendant, but  on  the  contrary,  after  consulting  with  his  coun- 
sel and  being  advised  to  make  the  notes,  he  went  to  the  of- 
fice of  plaintiff's  counsel  and  freely  and  voluntarily  executed 
the  notes  in  suit  The  doctrine  as  to  what  constitutes  duress 
has  been  so  often  considered  and  discussed  by  this  court  that 
we  deem  it  necessary  only  to  refer  to  a  few  of  the  authorities 
on  the  subject.  City  Nest,  Bank  v,  Kusworm,  91  Wis.  166, 
64  N.  W.  843 ;  Batavian  Bank  v.  NoHh,  114  Wis.  637,  90 
N.  W.  1016 ;  Bochesier  M.  T.  Works  v.  Weiss,  108  Wis.  545, 
84  N.  W.  866;  Wolff  v.  Bluhm,  95  Wis.  257,  70  K  W.  73; 
Mack  V.  Prang,  104  Wis.  1,  79  N.  W.  770 ;  Galusha  v.  Sher- 
man, 105  Wis.  263,  81  N.  W.  495.  This  court  said  in  CUy 
Nat.  Bank  v,  Kusworm,  supra:  "Duress  exists  where  one,  by 
the  unlawful  act  of  another,  is  induced  to  make  a  contract 
or  perform  some  act  under  circumstances  which  deprive  him 
of  the  exercise  of  free  will."  We  think  the  undisputed  evi- 
dence not  onlv  fails  to  show  duress,  but  establishes  that  there 
was  no  duress. 

On  the  question  of  want  of  consideration  we  think  it 
equally  clear  tliat  tJiis  defense  was  not  established,  but  on 
the  contrarv  that  it  was  established  without  substantial  dis- 
pute  that  the  notes  were  given  in  payment  of  the  stolen  hides 
recoive>d  by  the  defendant's  firm.  In  fact  it  was  not  disputed 
but  that  tlie  settlement  was  made  and  the  notes  given  to  pay 
for  such  property. 

Respocting  the  claim  in  appellant's  brief  that  the  notes 
were  given  to  avoid  prosecution,  hence  illegal  and  void,  we 
think  it  suificient  to  say  that  neither  the  all^ations  of  the 
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answer  nor  the  proof  supports  sucli  defense.  There  is  in 
fact  no  testimony  rising  to  the  dignity  of  proof  of  an  agree- 
ment  not  to  prosecute  defendant  for  any  offense.  There  is 
neither  allegation  nor  proof  that,  at  the  time  the  notes  were 
given,  any  criminal  prosecution  was  pending  against  the  de- 
fendant or  that  he  was  in  fact  guilty  of  any  criminal  offense. 
Such  allegation  and  proof  would  be  necessary  in  order  to 
supi)ort  this  defense.  Cailin  v.  Henton,  9  Wis.  476 ;  Schultz 
V.  Cailin,  78  Wis.  611,  47  N.  W.  946 ;  City  Nat,  Bwnk  v. 
Eusivom,  88  Wis.  188,  59  ]Sr.  W.  564;  Johnston  H.  Co.  v. 
McLean,  57  Wis.  258,  15  K  W.  177;  sec.  4501,  Stats. 
(1898).  The  court  below  found  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  upon  any  of  the  issues  raised  by 
the  defendant's  answer,  and  we  are  inclined  to  the  opinion 
that  the  court  was  right,  therefore  cannot  disturb  the  ruling. 
It  follows  that  the  judgment  below  must  be  affirmed. 

By  the  Court, — ^The  judgment  of  the  court  below  is  af- 
firmed. 


State  kx  bbl.  Dbesser,  Appellant,  vs.  Disteiot  Board  of 
School  District  "No,  1  and  another,  Kespondents. 

April  21— May  8,  1908, 

Appeal:  Irregular  procedure:  Appellant  precluded  "by  consent  to  al- 
lege error:  Appeal  from  final  judgment:  Reviewing  error  in  sulh 
sequent  proceedings:  Pleadings:  Amendment:  Immaterial  vari- 
ance: Schools:  Discipline:  Power  to  punish  where  no  speciflo 
rules:  Offenses  committed  after  school  hours:  Judicial  control, 

1.  Where  the  court  and  the  parties  in  an  action  for  mandamus 

treated  a  demurrer  to  the  return  as  an  answer,  and  a  consent 
order  was  entered  referring  the  only  controverted  issue  to  a 
referee  to  report  the  testimony,  and  upon  his  report  the  court 
overruled  the  demurrer  and  denied  the  writ,  the  relator,  having 
consented  to  such  procedure,  cannot  complain. 

2.  An  appeal  from  a  Judgment  in  favor  of  respondent  in  an  action 

for  mandamus  will  not  bring  up  for  review  an  order  denying  a 
motion,  made  after  the  Judgment,  to  amend  the  petition. 
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8.  Where  there  ig  no  conflict  of  testimony  as  to  the  facts  of  a  pro- 
posed amendment  to  a  petition  for  mandamus^  a  variance  be- 
tween the  pleading  and  the  proof  is  not  material,  and  the  court 
may  under  sec.  2(j70,  Stats.  (1898),  find  the  facts  in  accordance 
with  the  evidence,  or  order  an  amendment  to  the  petition. 

4.  Under  sec  439,  Stats.  (1898),  a  school  board  may  suspend  a  pupil 

for  misconduct  although  no  formal  rule  has  been  prescribed 
relating  to  such  conduct. 

5.  School  authorities  may  suspend  a  pupil  for  an  offense  committed 

outside  of  school  hours  and  not  in  the  presence  of  the  teacher 
which  has  a  direct  and  immediate  tendency  to  influence  the 
conduct  of  the  pupils  while  in  the  school  room,  to  set  at  naught 
the  proper  discipline  of  the  school,  to  impair  the  authority  of 
the  teachers,  and  to  bring  them  into  ridicule  and  contempt. 

t»  School  authorities  are  vested  with  a  broad  discretion  in  the  gov- 
ernment and  discipline  of  pupils,  and  courts  will  not  interfere 
with  the  exercise  of  such  authority  unless  it  has  been  illegally 
or  unreasonably  exercised. 

7.  For  causing  the  publication  in  a  local  newspaper  of  a  satirical 
poem  reflecting  on  the  regulations  of  the  school,  certain  pupils 
were  suspended  until  they  should  apologize.  Held,  that  the  im- 
position of  such  a  penalty  was  not  an  abuse  of  the  discretion 
conferred  upon  school  authorities  in  the  discipline  and  govern- 
ment of  pupils. 


'Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  mandamus  commenced  by  the  relator 
against  the  District  Board  and  0.  J.  Baker,  principal  of  the 
high  school  of  St  Croix  Falls,  to  compel  the  reinstatement 
of  two  of  relator's  children  who  had  been  suspended  by  the 
principal.  The  petition,  after  the  formal  averments,  states, 
in  substance,  that  relator's  two  minor  children  had  been  con- 
tinuous in  their  attendance  upon  the  high  school  up  to  and 
including  October  IG,  1906,  on  which  date  they  were  sus- 
pended by  the  principal ;  that  said  suspension  was  illegal,  but 
had  been  ratified  by  the  district  board  and  still  continued  in 
force ;  that  said  children  cannot  be  readmitted  to  said  school 
"unless  they  should  apologize  with  a  falsehood ;"  that  the  al- 
leged cause  of  suspension  of  said  children  was  a  harmless  act 
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by  them  and  three  other  pupils  of  the  high  school,  which  oc- 
curred after  the  schools  had  closed  on  October  10,  1906,  and 
not  during  school  hours,  or  in  the  building  where  the  school 
was  maintained,  or  while  said  children  were  under  the  con- 
trol of  said  principal ;  that  at  the  request  of  a  member  of  the 
senior  class,  who  had  written  a  harmless  poem,  being  a  take- 
oflF  oil  the  rules  of  the  school,  the  offending  pupils,  who  were 
younger  and  less  experienced,  took  the  writing  to  the  office 
of  a  weekly  newspaper  published  in  the  same  village  and  re- 
quested the  publisher  to  print  the  same  in  his  paper  if  there 
was  nothing  wrong  in  it;  that  the  publisher,  deeming  the 
same  harmless,  published  it  in  part  of  the  next  issue  of  the 
paper.  The  poem  waB  printed  as  part  of  the  petition,  but  it 
is  here  omitted.  It  is  alleged  that  the  deportment  of  the 
children  in  school  had  been  good  and  they  had  never  vio- 
lated any  of  the  rules  prescribed  for  its  management.  An 
alternative  writ  was  issued  on  I*?'ovember  7,  1906,  based  upon 
the  petition,  with  supporting  affidavits. 

The  defendants  in  the  return  to  the  writ  state,  in  sub- 
stance, their  belief  that  the  publication  of  the  poem  in  ques- 
tion in  a  public  newspaper  was  detrimental  to  the  interests 
of  the  school ;  that  it  not  only  tended  to  hold  up  said  school, 
its  discipline,  and  its  teachers  to  public  contempt  and  ridi- 
cule, but  it  tended  toward  awakening  in  the  minds  of  the 
pupils  themselves  a  feeling  of  hostility  toward  the  teachers 
and  a  defiance  toward  the  proper  control  and  management 
of  the  school ;  that  after  the  offense  had  been  committed  the 
children  were  advised  of  the  harmfulness  of  their  conduct 
and  required  to  apologize,  and  upon  their  refusal  they  were 
suspended;  that  their  reinstatement  without  suitable  apol- 
ogy would  be  detrimental  to  the  interests  of  the  school  and 
subversive  of  proper  discipline  therein;  wherefore  they  ask 
that  the  petition  be  denied. 

The  relator  demurred  to  this  return  on  November  14, 
1906.     Thereupon  the  court,  as  appears  by  recitals  in  the 
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subsequent  findings,  appointed  a  referee  with  the  oonseint  of 
the  attorneys  for  the  respective  parties  to  take  and  report  the 
evidence  relating  to  the  precise  grounds  of  suspension  of 
relator's  daughters  and  the  substance  of  what  was  said  be- 
tween the  teachers  and  said  pupils  previous  to  and  at  the 
time  of  their  suspension.  The  referee  made  his  report  on 
the  30th  day  of  November,  which  contains  the  testimony  of 
the  principal  and  two  of  his  associates  and  of  ihxee  of  the 
pupils,  including  the  relator's  children.  The  principal 
testified  that  after  he  learned  that  the  relator's  children  had 
taken  the  poem  to  the  printing  office,  ^T.  then  told  them  that 
their  penalty  is  that  you  are  suspended  until  you  apologize 
and  pay  forty  cents  each."  In  the  apology  "they  were 
simply  to  admit  that  they  did  a  wrong  thing,  that  they  were 
sorry  for  it,  and  if  they  came  back  to  school  they  should 
promise  to  be  obedient  students."  The  other  witnesses  gave 
substantially  the  same  testimony.  Thereafter  and  on  De 
cember  24,  1906,  the  court  filed  an  opinion  sustaining  the 
action  of  the  school  authorities,  and  in  conclusion  overruled 
the  relator's  demurrer  to  the  return  and  dismissed  his  mo- 
tion for  a  peremptory  writ  of  mandamus^  with  costs.  There 
was  no  request  made  on  behalf  of  the  relator  to  withdraw 
the  demurrer  and  to  file  an  answer,  and  no  formal  applica- 
tion was  made  to  amend  the  petition  until  after  the  entry 
of  judgment.  No  further  testimony  was  taken,  and  on 
December  28,  1906,  the  court  made  and  filed  its  findings  in 
favor  of  the  defendants  and  directing  the  dismissal  of  the 
petition.  From  the  judgment  entered  thereon,  bearing  the 
same  date,  this  appeal  is  taken.  Thereafter  and  at  a  Bpe- 
cial  term  of  said  court,  and  on  the  31st  day  of  Jannaiy, 
1907,  a  petition  theretofore  filed  on  behalf  of  the  relator, 
based  on  the  evidence  taken  before  the  referee,  asking  leave 
to  amend  the  petition  by  adding  the  words  "and  pay  forty 
cents  each,"  in  their  proper  place,  relating  to  the  penalty  im- 
posed at  the  time  of  the  suspension,  came  on  to  be  heard,  and 
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was  denied  by  the  court.  There  was  an  exception  to  the 
order,  but  no  appeal  has  been  taken  therefrom. 

Frank  B.  Dorothy ,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Clarence  C.  Coe 
<&  Arth/ur  E.  Coe^  and  oral  argument  by  Clarence  C.  Coe. 

Bashfobd,  J.  The  procedure  adopted  in  determining 
the  issues  presented  by  the  pleadings  in  this  action  was  in- 
formal and  irregular  and  cannot  be  approved.  The  de- 
murrer to  the  return  raised  an  issue  of  law,  which  shoiiM 
first  have  been  disposed  of,  and,  if  overruled,  leave  should 
have  been  given  to  the  relator,  if  he  so  desired,  to  withdraw 
the  same  and  amend  his  petition,  or  to  interpose  an  answer 
if  an  issue  of  fact  was  to  be  presented.  The  court  and  the 
attorneys  for  the  respective  parties  evidently  treated  the 
demurrer  as  an  answer  to  the  return,  as  a  consent  order  was 
entered  referring  the  only  controverted  issue  to  a  referee  to 
report  the  testimony.  There  was  no  material  conflict  in 
the  evidence,  and  upon  the  report  of  the  referee  the  court 
filed  an  opinion  determining  the  issues  of  law  and  fact  in 
favor  of  the  respondents,  and  overruling  the  relator's  de- 
murrer to  the  return  and  denying  his  motion  for  a  peremp- 
tory writ  of  mandamus.  Formal  findings  were  made  in  ae- 
<»rdance  with  the  opinion,  upon  which  the  judgment  was 
entered.  This  summary  method  of  trial  has  in  the  opinion 
of  the  court  met  the  substantial  ends  of  justice,  and  the  re- 
lator by  consenting  thereto  is  in  no  position  to  complain. 

Error  is  assigned  by  the  appellant  upon  the  refusal  of  the 
court  to  permit  an  amendment  to  the  petition  setting  up  the 
requirement  of  the  school  authorities  that  the  suspended 
pupils  should  pay  a  penalty  of  forty  cents  each  as  a  condi- 
tion of  reinstatement  Formal  application  to  amend  was 
not  made  until  after  judgment,  and  there  is  no  appeal  from 
the  order  denying  the  same.  The  appeal  being  from  the 
judgment,  the  subsequent  order  is  not  reviewable  upon  this 
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record.  Bank  of  Comm.  v.  EUiott,  109  Wis.  648,  668,  85 
X.  W.  417.  As  there  was  no  conflict  in  the  testimony  on  this 
subject,  the  variance  between  the  pleading  and  the  proof  was 
not  material,  and  the  court  might  have  found  the  fact  in 
accordance  with  the  evidence,  or  have  ordered  an  amend- 
ment to  the  petition.  Sec.  2670,  Stats.  (1898)-.  The 
court  did  consider  the  proof  with  respect  to  this  penalty  and 
very  properly  suggested  in  the  opinion  that  no  such  condi- 
tion should  be  attached  to  the  reinstatement  of  the  pupils* 
It  has  been  held  that  a  school  board  has  no  power  to  make 
or  enforce  a  rule  requiring  pupils  under  penalty  of  suspen- 
sion to  pay  damages  for  school  property  accidentally  or  neg- 
ligently injured  or  destroyed.  Perkins  v.  Board  of  Direct- 
ors, ^(S  Iowa,  476,  9  K  W.  356;  EoUman  v.  Trustees,  77 
Mich.  605,  43  K  W.'996. 

We  are  not  called  upon  to  approve  the  practical  wisdom 
displayed  by  the  school  authorities  in  dealing  with  the  hasty 
conduct  of  thoughtless  school  children,  prompted  by  an 
older  mate  and  abetted  by  the  publisher  of  the  paper,  or  to 
justify  the  strong  resentment  that  must  have  prompted  the 
relator  in  appealing  to  the  courts  for  redress.  The  exercise 
of  a  little  charity,  forbearance,  and  good  nature  might  have 
avoided  the  controversy,  which  must  have  been  attended  with 
more  or  less  serious  consequence  to  the  suspended  pupils  as 
well  as  to  the  school  and  to  the  litigants  here  represented. 
But  the  cause  is  before  us  for  decision  and  must  be  treated 
like  any  other  lawsuit. 

The  remaining  assignments  of  error  relate  to  the  power  of 
the  school  authorities  to  suspend  the  offending  pupils  for  the 
misconduct,  which  was  established  by  the  undisputed  evi- 
dence. The  authority  to  suspend  the  pupils  from  the  privi- 
leges of  the  school  is  denied  by  the  appellant,  unless  the  of- 
fense was  a  violation  of  some  rule  prescribed  by  the  board, 
or  involved  moral  turpitude,  or  was  committed  during  school 
hours  in  the  school  room  or  in  the  presence  of  the  master 
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and  other  pupils.  In  STipport  of  this  proposition  counsel 
refers  to  Board  of  Ed.  v.  Purse,  101  Ga.  422,  28  S.  E.  896 ; 
Murphy  v.  Board  of  Directors,  30  Iowa,  429 ;  and  Dritt  v. 
Snodgrass,  66  Mo.  286.  The  decision  of  the  (Jeorgia  court 
has  no  direct  application.  It  was  there  held  that  the  school 
board  might  suspend  children  who  had  not  been  guilty  of 
any  violation  of  the  rules  of  the  school,  but  whose  mother, 
undertaking  to  call  in  question  the  discipline  of  the  teacher 
over  one  of  the  children,  entered  the  school  room  during 
school  hours,  and  in  the  presence  of  the  pupils  there  as- 
sembled used  offensive  and  insulting  language  to  such 
teacher.  Dritt  v.  Siwdgrass,  supra,  is  readily  distinguishable. 
There  the  school  board  had  made  a  rule  that  no  pupil  should 
during  the  school  term  attend  a  social  party,  and  a  pupil  by 
the  permission  of  his  parents  violated  the  rule  and  was  ex- 
pelled. The  court  held  that  in  prescribing  the  foregoing 
rule"  the  board  had  gone  beyond  its  power  and  invaded  the 
rights  of  the  parents.  Murphy  v.  Board  of  Directors,  30 
Iowa,  429,  is  directly  in  point,  and  supports  the  proposition 
stated  by  the  appellant,  but  the  decision  is  made  to  turn 
upon  the  extent  of  the  power  conferred  by  statute  on  boards 
of  school  directors.  The  statute  provided  that  the  directors 
should  have  power  to  dismiss  pupils  from  school  for  gross 
immorality  or  for  persistent  violation  of  the  regulations  of 
the  school;  and  it  was  also  made  their  duty  to  aid  the  teacher 
in  establishing  and  enforcing  rules  for  the  government  of 
the  schoolsi  The  words  italicised  are  so  written  in  the  opin- 
ion as  manifesting  the  power  which  may  be  exercised  by  the 
board.  The  plaintiff  in  that  case  was  not  charged  with  im- 
morality or  the  violation  of  any  regulation  of  the  school.  It 
is  said  in  the  opinion: 

"The  statute  does  not  authorize  the  board  of  directors  to 
suspend  pupils  for  acts  tending  to  destroy  the  peace  and  har- 
mony of  the  school,  or  inciting  insubordination  in  others,  or 
for  ridicule  of  the  directors,  in  the  absence  of  any  regula- 
tion prohibiting  such  acts." 
Vol.135  — 40 
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Sec.  439,  Stats.  (1898),  confers  broader  power  upon  such 
boards ;  it  authorizes  them  to  make  all  rules  needful  for  the 
government  of  the  school  and  to  suspend  any  pupil  for 
noncompliance  with  the  rules  made  by  themselves  or  by  the 
teacher  with  their  consent.  But  it  is  urged  that  in  the  in- 
stant case  no  rule  had  been  prescribed  by  the  board  or  by  the 
teacher  relating  to  the  misconduct  complained  of.  But  that 
contention  is  fairly  met  by  the  decision  of  this  court  in  State 
ex  rel,  Burpee  v.  Burton,  45  Wis.  150. 

The  case  last  cited  was  an  action  of  mandamus  to  compel 

the  reinstatement  of  a  pupil  in  the  school  who  had  been 

guilty  of  misconduct  which  was  of  itself  not  a  violation  of 

any  rule  prescribed  by  the  board  or  by  the  principal.    It  is 

said  in  the  opinion: 

"While  the  principal  or  teacher  in  charge  of  a  public 
school  is  subordinate  to  the  school  board  or  board  of  educa- 
tion of  his  district  or  city,  and  must  enforce  rules  and  regula- 
tions adopted  by  the  board  for  the  government  of  the  school, 
and  execute  all  its  lawful  orders  in  that  behalf,  he  does  not 
derive  all  his  power  and  authority  in  the  school  and  over 
his  pupils  from  the  affirmative  action  of  the  board.  He 
stands  for  the  time  being  in  loco  parentis  to  his  pupils,  and 
because  of  that  relation  he  must  necessarily  exercise  author- 
ity over  them  in  many  things  concerning  which  the  board 
may  have  remained  silent  In  the  school,  as  in  the  family, 
there  exist  on  the  part  of  the  pupils  the  obligations  of  obe- 
dience to  lawful  commands,  subordination,  civil  deportment, 
respect  for  the  rights  of  other  pupils,  and  fidelity  to  duty. 
Those  obligations  are  inherent  in  any  proper  school  system, 
and  constitute,  so  to  speak,  the  common  law  of  the  school. 
Every  pupil  is  presumed  to  know  this  law,  and  is  subject  to 
it,  whether  it  has  or  has  not  been  re-enacted  by  the  district 
board  in  the  form  of  written  rules  and  regulations.  Indeed. 
it  would  seem  impossible  to  frame  rules  which  would  cover 
all  cases  of  insubordination  and  all  acts  of  vicious  tendency 
which  the  teacher  is  liable  to  encounter  daily  and  hourly." 

While  the  offense  for  which  the  pupil  was  suspended  is 
not  stated  in  tlie  Burpee  Case,  it  was  apparently  committed 
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in  the  school  room  and  in  the  presence  of  the  teadier,  and 
hence  it  may  he  urged  that  the  two  cases  are  distinguishable. 
We  have  been  referred  to  no  decision  directly  holding  that 
the  school  authorities  can  suspend  a  pupil  for  misconduct 
after  school  hours,  unless  the  offense  is  a  violation  of  estab- 
lished  rules,  or  is  committed  in  the  school  house  or  upon  the 
school  grounds,  or  in  the  presence  of  the  master  and  other 
pupils.  There  is  abundant  authority,  however,  that  the 
school  board  or  the  teacher  may  make  rules  to  govern  the 
conduct  of  the  pupils  after  school  hours  and  punish  a  viola- 
tion thereof  by  suspension  from  attendance  upon  school. 
DesJcins  v.  Oose,  85  Mo.  485,  65  Am.  Eep.  387;  Eutton  v. 
Slate,  23  Tex.  App.  386,  5  S.  W.  122,  59  Am.  Rep.  776; 
Wayland  v.  Hughes,  43  Wash.  441,  86  Pac.  642,  7  L.  R  A. 
y.  s.  352 ;  Einzer  v.  Directors,  129  Iowa,  441,  105  K  W. 
686,  3  L.  R.  A.  w.  s.  496 ;  Jones  v.  Cody,  132  Mich.  13,  92 
ISr.  W.  495,  62  L.  R.  A.  160. 

It  is  clear,  therefore,  that  a  rule  might  have  been  adopted 
by  the  school  authorities  to  meet  the  situation  here  presented. 
This  court  in  the  quotation  already  made  from  the  opinion 
in  the  Burpee  Case  recognizes  certain  obligations  on  the 
part  of  the  pupil  which  are  inherent  in  any  proper  school 
system,  and  which  constitute  the  common  law  of  the  school, 
and  which  may  be  enforced  without  the  adoption  in  advance 
of  any  rules  upon  the  subject. 

This  court  therefore  holds  that  the  school  authorities  have 
the  power  to  suspend  a  pupil  for  an  offense  committed  out- 
side of  school  hours  and  not  in  the  presence  of  the  teacher 
which  has  a  direct  and  immediate  tendency  to  influence  the 
conduct  of  other  pupils  while  in  the  school  room,  to  set  at 
naught  the  proper  discipline  of  the  school,  to  impair  the 
authority  of  the  teachers,  and  to  bring  them  into  ridicule  and 
contempt.  Such  power  is  essential  to  the  preservation  of 
order,  decency,  decorum,  and  good  government  in  the  public 
schools. 
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The  school  authorities  considered  the  misconduct  for  which 
the  pupils  were  suspended  such  as  to  have  a  direct  and  in- 
jurious effect  upon  the  good  order  and  discipline  of  the 
school.  The  relator^s  children  were  instrumental  in  causing 
tlie  publication  of  the  poem  in  a  newspaper,  which,  sup- 
posedly, found  its  way  into  the  homes  of  many  of  the  children 
attending  the  high  school,  and  who  would  b©  as  much  influ- 
eniod  thereby  as  if  the  writing  had  been  printed  and  posted 
in  the  school  room  or  there  circulated  and  read.  The  teachers 
are  especially  familiar  with  the  disposition  and  temper  of 
the  children  under  their  charge,  and  the  effect  which  such  a 
publication  would  probably  have  upon  the  good  order  and 
discipline  of  the  school.  The  school  authorities  must  neces- 
sarily be  invested  with  a  broad  discretion  in  lie  government 
and  discipline  of  the  pupils,  and  the  courts  should  not  inter- 
fere with  the  exercise  of  such  authority  unless  it  has  been 
illegally  or  unreasonably  exercised-  The  trial  court  has 
found  that  the  act  complained  of  does  not  evince  an  abuse 
of  discretion  on  the  part  of  the  teachers,  but  rather  an  eam- 
e*st  desire  to  counsel,  admonish,  and  discipline  the  pupils  for 
their  own  good  as  well  as  for  the  good  of  the  schooL  That 
conclusion  is  supported  by  the  testimony  and  is  here  ap- 
proved. This  court  is  not  called  upon  to  decide  as  to  the 
wisdom  of  the  action  of  the  school  autiiorities,  but  only  as  to 
their  jurisdiction  within  proper  limits. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 
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HoLLOWAY,  Kespondent,  vs.  H.  W.  Johns-Manvillb  Com- 
pany, Appellant. 

ApHl  21— May  8,  1908. 

Master  and  servant:  Assumption  of  risk:  Latent  danger:  Assurances 
of  safety  hy  superior  officer:  Contributory  negligence:  Question 
for  jury, 

1.  An  employee  does  not,  as  matter  of  law,  assume  the  risk  of  a 

latent  danger  incident  to  his  employment,  not  actually  known 
to  him  and  discoverable  only  by  careful  inspection,  where  he 
enters  upon  the  work  relying  on  assurances  of  safety  by  the 
master  or  superintendent  having  or  professing  to  have  superior 
knowledge  of  the  situation. 

2.  Plaintiff's  employment  by  defendant  included  cleaning  boilers 

In  defendant's  factory  under  direction  of  the  head  engineer. 
The  task  required  entering  the  boiler  and  washing  it  with  cold 
water.  Preliminary  to  washing,  it  was  necessary,  several  hours 
in  advance,  to  blow  off  the  steam  or  hot  water  that  the  boiler 
might  cool.  The  engineer  ordered  plaintiff  to  clean  a  certain 
boiler,  assuring  him  that  the  steam  had  been  blown  off  sea- 
sonably, that  he  had  tested  the  boiler,  and  that  it  was  safe. 
Whether  the  boiler  was  sufficiently  cool  to  be  safe  could  not 
be  ascertained  by  external  inspection.  Plaintift,  relying  on 
the  engineer's  assurances,  entered  the  boiler  without  testing  it 
and  was  scalded  by  the  steam  generated  by  cold  water  coming 
in  contact  with  the  back  end  of  the  boiler,  which  was  still 
heated.  Held,  that  plaintiff  was  not  barred  by  the  fellow-serv- 
.    ant  rule. 

3.  Whether  an  employee  was  contributorily  negligent  in  going  to 

work  In  a  place  of  possible  danger,  relying  upon  the  assurances 
of  safety  by  his  superior,  without  making  his  own  Inspection, 
was  for  the  jury. 

Appeax  from  a  judgment  of  the  circuit  court  for  l^Iilwau- 
kee  coimty:  Oreen  T.  Williams,  Circuit  Judge.    Affirmed, 

Action  to  recover  damages  for  personal  injuries^  The  de- 
fendant is  a  corporation  owning  and  operating  a  large  man- 
ufacturing plant  at  Wauwatosa,  which  is  operated  by  steam 
furnished  by  a  number  of  large  tubular  boilers.  For  some 
months  prior  to  October  12,  1903,  the  plaintiff,  a  common 
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laborer  fifty-eight  years  of  age,  had  been  employed  by  the  de- 
fendant as  a  general  utility  man,  helping  at  blacksmithing, 
steamfitting,  and  repairing  of  various  kinds  as  he  was  di- 
rected. It  was  necessary  to  clean  the  boilers  frequently,  and 
they  were  cleaned  one  at  a  time.  The  method  was  to  blow 
off  tlie  steam  and  hot  water  twelve  hours  or  more  before  the 
boiler  was  to  be  cleaned  in  order  that  it  might  be  cool  enough 
to  enter,  remove  the  manhole,  and  then  send  a  man  inside 
with  a  light  and  hose,  his  duty  being  to  wash  out  the  inside 
with  a  stream  of  cold  water  through  the  hose.  The  plaintiff 
had  frequently  cleaned  boilers  when  directed,  and  knew  that 
if  they  were  not  cool  enough  inside  there  would  be  danger. 
He  knew  also  that  they  could  be  tested  before  going  in  by 
turning  the  hose  into  them  and  seeing  if  steam  was  formed. 
Charles  Quinlay  was  head  engineer  at  tihe  time  of  the  acci- 
dent and  the  plaintiff  had  been  placed  under  his  orders. 
The  plaintiff  claims  that  in  the  evening  of  October  12th  the 
engineer,  Quinlay,  told  him  he  was  going  to  give  him  a 
steady  job;  that  he  was  to  clean  one  boiler  every  day;  that 
he  was  to  start  with  boiler  iS'o.  6  on  the  following  morning; 
that  he  (plaintiff)  then  said  to  Quinlay:  "All  right,  I  will 
start  in  the  morning.  You  see  that  the  boiler  is  blowed  off 
tonight  at  8  o'clock" — to  which  Quinlay .  replied  that  he 
would  see  to  it.  The  plaintiff  further  testifies  that  he  came 
back  in  the  morning,  found  the  manhole  of  the  boiler  oB^ 
but  could  not  find  the  gaskets  which  were  necessary  to  pre- 
pare the  manhole  plates  for  the  work ;  that  it  took  some  time 
to  get  gaskets,  and  when  he  was  about  ready  he  met  Engi- 
neer Quinlay,  who  asked  him  if  he  hadn't  got  that  boiler  yet, 
and  he  replied  that  he  had  been  getting  the  manhole  plates 
ready,  and  then  asked  Quinlay  if  the  boiler  was  fixed  for  him 
to  go  in,  to  which  Quinlay  replied  that  the  boiler  was  £xed 
for  him  to  go  in,  that  he  had  tested  it  and  found  it  was  all 
right,  that  he  wanted  him  to  take  a  hammer,  the  extension 
lights,  go  in  and  wash  it  out  clean,  and  see  that  the  stay  bolt» 
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were  firm  and  stable  and  that  there  were  no  leaks ;  that  he 
then  got  on  the  boiler  with  his  hose  and  got  into  the  boiler 
through  the  manhole  and  ordered  the  water  turned  on 
through  the  hose;  that  the  water  was  turned  on,  and  when  it 
struck  the  back  end  of  the  boiler  it  turned  to  steam  because 
that  part  of  the  boiler  was  still  heated ;  that  he  got  his  head 
out  of  the  boiler  through  the  manhole,  but  could  not  get  the 
rest  of  his  body  out  and  was  badly  scalded  by  the  steam. 
PlaintiflF  further  testified  that  he  would  have  tested  the 
boiler  himself  before  going  in  if  the  engineer  had  not  told 
him  that  he  had  already  tested  it. 

The  engineer,  Quinlay,  denied  that  he  promised  that  he 
would  see  that  die  boiler  was  blown  off  before  8  o'clock  in  the 
evening,  and  denied  that  he  told  the  plaintiff  that  he  had 
tested  it  or  that  it  was  fit  for  him  to  go  in.  It  was  not  de- 
nied that  the  plaintiff  was  seriously  scalded  and  permanently 
injured. 

A  verdict  for  the  plaintiff  assessing  his  damages  at 
$5,308.33  was  rendered,  a  motion  for  new  trial  was  denied 
and  judgment  rendered  on  the  verdict,  from  which  defend- 
ant appeals. 

Eor  the  appellant  there  was  a  brief  by  Roemer  &  Aarons, 
attorneys,  and  John  Jf.  Niven,  of  counsel,  and  oral  argu- 
ment by  Mr,  Niven. 

William  T.  Green,  attorney,  and  W.  B,  Rubin,  of  counsel,, 
for  the  respondent 

WiNSLOW,  C.  J.  In  addition  to  its  main  contention  that 
a  verdict  for  the  defendant  should  have  been  directed,  the 
appellant  in  its  brief  assigns  a  number  of  detail  errors ;  but 
as  counsel  upon  the  argument  expressly  waived  considera- 
tion of  these  minor  errors  and  insisted  only  upon  the  general 
claim  of  insufficiency  of  the  evidence  to  sustain  any  verdict 
for  the  plaintiff,  we  are  relieved  from  the  consideration  of 
such  minor  contentions. 
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The  alignment  is  that  the  evidenoe  shows  no  negligence  on 
the  part  of  the  appellant;  that  it  provided  a  safe  place  to 
work,  safe  and  suitable  tools,  and  competent  fellow-servants; 
and  that  the  only  negligence  on  the  part  of  any  one  except 
the  plaintiff  himself  was  the  negligence  of  the  engineer, 
Quinlay,  in  assuring  the  plaintiff  that  the  boiler  had  been 
tested  and  sending  him  into  it  while  it  was  still  hot  It  is 
claimed  that  this  was  simply  the  negligence  of  a  fellow-sen-- 
ant  in  carrying  out  one  of  the  details  of  the  common  employ- 
ment, the  risk  of  which  the  plaintiff  assumed. 

This  contention  is  met  by  the  respondent  first  by  the  claim 
that  the  cooling  of  the  boiler  (being  no  part  of  the  plaint- 
iff's duty)  was  in  effect  the  preparation  of  a  safe  place  for 
the  plaintiff  to  work,  like  the  preparation  of  a  scaffold,  and 
hence  was  a  part  of  the  master's  duty  which  could  not  be 
delegated.  Cadden  v.  Am.  S.  B.  Co.  88  Wis.  409,  60  N.  W. 
800.  We  do  not  find  it  necessaiy  to  decide  whether  the  cool- 
ing of  the  boiler  constituted  the  preparation  of  a  safe  place 
to  work  or  not  Conceding,  but  not  deciding,  that  it  did  not, 
but  that  it  was  a  mere  detail  of  the  general  employment^ 
which  if  negligently  done  would  become  merely  the  negligent 
act  of  a  co-craployee,  there  is  an  additional  fact  shown  by 
the  testimony  of  the  plaintiff  which  we  think  is  decisive  in 
thi^  case. 

As  before  stated,  it  was  not  a  part  of  the  plaintiff^s  duty 
to  blow  off  the  boiler  and  prepare  it  for  cleaning.  This  was 
the  duty  of  the  night  force.  The  plaintiff  came  to  the  spot 
in  the  morning  as  he  was  directed  to  do,  prepared  to  clean  a 
boiler  which  had  already  been  blown  off.  Mere  outside  in- 
spection would  not  necessarily  disclose  the  fact  that  it  was 
not  thoroughly  cooled,  although  a  test  by  throwing  water 
into  it  would  disclose  the  fact  The  immediate  superior 
who  had  promised  to  see  that  the  boiler  was  blown  off  at  the 
proper  time  met  him  and  ordered  him  to  get  to  work  in  the 
boiler  at  once.    In  response  to  the  plaintiff's  inquiry  whether 
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it  was  ready  to  go  into,  i.  e.  cool  enough,  his  superior  assured 
him  that  it  was  and  that  he  had  tested  it  The  plaintiff  knew 
nothing  to  the  contrary  nor  would  visual  inspection  from  the 
outside  tell  him  anything  to  the  contrary.  Relying  on  this 
assurance  he  entered  the  boiler  and  proceeded  with  his  work 
in  the  usual  way  and  was  grievously  injured  because  a  part 
of  the  boiler  was  still  hot. 

IsTow  it  may  be  conceded  for  the  sake  of  argument  that 
had  the  only  claim  of  negligence  been  that  the  boiler  was  not 
blown  off  at  the  proper  time,  this  wotdd  have  been  simply 
negligence  on  the  part  of  a  co-employee  of  which  the  plaint- 
iff assumed  the  risk,  but  the  assurance  of  safety  by  the 
plaintiff's  superior  introduces  a  new  element  into  the  ques- 
tion. It  is  entirely  true  that  when  an  employee  voluntarily 
enters  upon  a  task  attended  with  dangers  which  are  obvious 
and  apparent  he  assumes  the  risk  of  such  dangers  notwith- 
standing an  assurance  by  the  master  or  his  agent  that  there  is 
no  danger.  In  such  case  he  has  no  right  to  rely  on  the  assur- 
ance. He  knows  the  danger  as  fully  as  his  superior.  Sho- 
milter  v.  Fairbanks,  M.  &  Co.  88  Wis.  376,  60  N.  W.  257. 
But,  on  the  other  hand,  if  the  employee  has  no  actual  knowl- 
edge of  the  danger,  and  it  is  not  obvious  to  the  sense  but  only 
to  be  ascertained  bv  careful  examination  or  test,  and  the 
master  or  superintendent  having  superior  knowledge  of  the 
situation,  or  assuming  to  have  such  knowledge,  assures  the 
employee  of  safety,  and  the  employee,  relying  on  such  assur- 
ance, goes  to  work,  he  will  not  be  held  as  matter  of  law  to 
have  assumed  the  risk.  4  Thomp.  Com.  on  Neg.  §  4604; 
Denning  v.  Gould,  157  Mass.  563,  32  K  E.  862 ;  Bumside 
t\  Novelty  Mfg.  Co.  121  Mich.  115,  79  N.  W.  1108 ;  Goggin 
V.  D.  M.  Osborne  &  Co.  115  Cal.  437,  47  Pac.  248 ;  Stomne 
V.  Hanford  P.  Co.  108  Iowa,  137,  78  K  W.  841 ;  1  Bailey, 
Pers.  Inj.  §  898  et  seq.;  Hoffman  v.  DicTcinson,  31  W.  Va. 
142,  6  S.  E.  53. 

In  this  case  the  engineer  whose  orders  the  plaintiff  was 
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required  to  obey  was  in  a  position  to  have  superior  knowl- 
edge of  the  condition  of  the  boiler  and  claimed  to  have  such 
knowledge.  The  danger  was  not  obvious  by  inspeoticxL 
The  engineer  ordered  the  plisdntiflf  into  the  boileir,  assuring 
him  that  he  had  tested  it  and  that  it  was  safe.  Under  these 
circumstances^  it  appearing  that  the  plaintiff  had  no  actual 
knowledge  of  its  condition,  the  doctrine  which  prevents  a  re- 
covery for  injuries  resulting  from  the  negligence  of  a  co- 
employee  has  no  application,  and  the  question  whether  the 
plaintiff  himself  was  guilty  of  contributory  n^igenoe  in 
going  into  the  boiler  without  making  his  own  test  is  prop- 
erly one  for  the  jury. 

By  the  Court. — Judgment  affirmed. 

Bashfobd,  J.,  took  no  part. 


GiXLOTTi  and  others,  Plaintiffs  in  error,  vs.  Thb  State, 

Defendant  in  error. 

ApHl  22— May  8,  1908. 

Bobbery:  Sufjlciency  of  information:  Evidence:  Hearsay:  Su^ciency: 
Improper  remarks  by  counsel  during  trial:  Removing  prejudi- 
cial effect:  Necessity  of  rulings  or  exceptions. 

1.  An  information  charging  robbery  "forcibly  and  by  violence"  is 

a  substantial  compliance  with  sec.  4378,  Stats.  (1898),  reqnlr- 
ing  "force  and  violence/'  and,  after  conviction  especially,  the 
slight  distinction  between  the  forms  of  expression  may  be  dis- 
regarded by  the  court  under  sec.  2S29,  Stats.  (1898). 

2.  Where  a  statute  defines  a  crime  of  a  lower  grade  by  using  words 

negativing  an  element  required  for  a  crime  of  a  higher  grade 
of  the  same  general  nature,  an  Information  charging  the  lower 
crime  is  sufficient  without  specifically  alleging  the  absence  of 
the  element  which  is  essential  to  constitute  the  crime  of  the 
higher  grade. 
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3.  An  Information  under  sec.  4378,  Stats.   (1898),  is  sufficient  al- 

though It  does  not  specifically  negative  that  defendant  was 
"armed  with  a  dangerous  weapon." 

4.  Where  the  complaining  witness  in  a  prosecution  for  robbery 

testified  that  he  described  one  of  the  robbers  shortly  after  the 
offense  was  committed  to  the  sheriff,  who  was  then  permitted 
to  testify  that  such  description  was  given  him,  and  the  nature 
of  it,  held  that,  notwithstanding  the  preliminary  statement  of 
the  complaining  witness  that  he  had  given  a  description  to  the 
sheriff,  the  testimony  of  the  latter  was  incompetent  as  hearsay. 
Marshall,  Siebeckeb,  and  Kebwin,  JJ.,  dissent  on  the  ground 
that  such  testimony  was  admissible  on  the  same  principle  that 
a  memorandum  or  its  contents,  verified  by  the  person  who  made 
it,  may  be  used  by  such  person, — the  utteraiices  to  the  sheriff 
in  this  case  being  verified  by  the  person  who  made  them. 
6.  The  prejudicial  effect  of  improper  remarks  by  counsel  in  course 
of  argument  is  held  to  have  been  removed  by  adequate  dis- 
claimer and  by  the  instructions  of  the  court. 

6.  Remarks  by  counsel  to  the  jury  will  not  be  regarded  as  error 

unless  exceptions  are  duly  taken  to  them  and  rulings  made  in 
respect  thereto  by  the  trial  court. 

7.  In  a  prosecution  for  robbery  the  testimony  is  held  sufficient  to 

warrant  the  finding  of  the  jury  that  the  defendants  were  of 
the  party  committing  the  offense. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Ke- 
nosha county:  E.  B.  Bei.den,  Circuit  Judge.     Reversed. 

The  information  charged  three  distinct  offenses.  Plaint- 
iffs in  error  were  found  guilty  of  a  charge  made  in  these 
words : 

"I^  Robert  Verne  Baker,  district  attorney  for  said  Ke- 
nosha county,  hereby  further  inform  the  court  that  on  the 
said  20th  day  of  December,  in  the  year  A.  D.  1907,  at  said 
county,  Charles  Gillotti,  Emanuel  Capello,  and  Joseph  Ca- 
tuso,  in  and  upon  Nicola  Sacchi,  then  and  there  being,  felo- 
niously did  make  an  assault,  and  then  and  there  nineteen 
dollars  lawful  money  of  the  United  States,  of  the  value  of 
nineteen  dollars,  two  shot-guns  and  one  revolver,  of  the  value 
of  twenty-five  dollars,  of  the  money,  goods,  and  chattels  of 
him,  the  said  Nicola  Sacchi,  from  the  person  and  against  the 
will  of  the  said  Nicola  Sacchi,  then  and  there  feloniously, 
forcibly,  and  by  violence,  and  by  putting  him,  said  Nicola 
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• 

Sacchi,  in  fear,  did  take,  steal,  and  carry  away;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Wisconsin.'* 

There  was  evidence  tending  to  show  that  !N"icola  Saochi, 
the  complaining  witness,  who  lived  in  a  shanty  about  a  quar- 
ter of  a  mile  from  the  Northwestern  depot  in  Berryville, 
Kenosha  county,  Wisconsin,  about  7  o'clock  p.  m.  of  Decem- 
ber 20,  1907,  was  robbed  by  five  men,  lihree  of  whom  were 
plaintiffs  in  error,  in  manner  and  form  as  charged  in  the  in- 
formation. There  was  no  question  upon  the  trial  but  that  an 
offense  of  the  nature  of  the  one  charged,  or  one  of  a  more 
serious  nature,  was  by  five  men  committed  at  the  time  and 
place  alleged.  Plaintiffs  in  error  offered  testimony  tending 
to  prove  that  they  were  not  the  guilty  parties. 

Walldcc  Ingalls,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  J.  E.  Messerschmidi,  assistant  attorney  gen- 
eral, and  Robert  Verne  Baker,  district  attorney  for  Kenosha 
county,"  and  oral  argument  by  Mr.  Messerschmidt  and  Mr. 
BaJcer. 

Marshall,  J.  The  first  contention  in  behalf  of  plaintiffs 
in  error  is  that  the  jury  did  not  find  them  guilty  of  any  of- 
fense known  to  the  law.  The  state,  answering  such  conten- 
tion, claims  that  the  count  in  the  information  covered  by 
the  verdict  substantially  charges  the  offense  specified  in  sec. 
4878,  Stats.  (1898),  which  provides  that 

"Any  person  who  shall,  by  force  and  violence  or  by  as- 
sault and  putting  in  fear,  feloniously  rob,  steal  and  take  from 
the  person  of  another  any  money  or  other  property  which 
may  be  the  subject  of  larceny,  such  robber  not  being  armed 
with  a  dangerous  weapon,  shall  be  punished  by  imprison- 
ment in  the  state  prison  not  more  than  seven  years  nor  less 
than  one  year." 

It  will  be  seen  that  the  statute  calls  for  either  the  charae- 
teristic  of  "force  and  violence"  or  "assault  and  putting  in 
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fear^'  to  constitute  the  offense  mentioned.  The  first  of  such 
alternatives,  it  is  considered,  is  substantially  covered  by  the 
language  of  the  information  "forcibly  and  by  violence/^ 
There  is  no  appreciable  distinction  between  the  two  expres- 
sions. One  could  not  perpetrate  an  offense  "forcibly  and  by 
violence"  without  doing  so  by  force  and  violence.  To  make 
a  distinction  between  the  two  expressions  fatal  to  an  informa- 
tion, especially  after  conviction,  wotdd  be  a  most  clear  viola- 
tion of  the  statutory  demand  and  the  settled  judicial  policy 
that  "the  court  shall,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  adverse  party. 
•  .  ."    Sea  2829,  Stats.  (1898). 

In  any  case  under  sec.  4378,  Stats.  (1898),  the  offense  is 
required  to  be  characterized  by  absence  of  the  element  of 
"armed  with  a  dangerous  weapon"  as  to  the  offender.  In 
case  of  his  being  so  armed,  all  other  essentials  of  the  offense 
being  present,  the  crime  is  of  a  higher  grade  and  covered  by 
some  one  of  the  other  sections  of  the  statutes  relating  to  rob- 
bery from  the  person.  The  charge  in  the  information  is  si- 
lent as  to  such^characteristic  and  ao,  relying  on  the  reasoning 
in  People  v.  Calvin,  60  Mich.  113,  26  N.  W.  851,  where  Un- 
der statutes  relating  to  robbery  from  the  person  similar  to 
ours  it  was  held  that  a  failure  to  charge  either  that  the  of- 
fender was  or  that  he  was  -not  "armed  with  a  dangerouf* 
weapon,"  rendered  the  information  insuflScient  to  satisfy 
either  grade  of  the  offense.  Manifestly,  such  failure  would 
render  a  charge  insufficient  to  satisfy  the  statute  as  to  any 
grade  which  requires  the  element  of  "armed  with  a  danger- 
ous weapon,"  but  to  hold  that  neglect  to  charge  absence  of 
such  characteristic  is  fatal  as  to  the  lowest  grade  of  the  of- 
fense does  seem,  "as  claimed  by  the  state,"  extremely  techni- 
cal and  entirely  out  of  harmony  with  the  policy  of  our  sys- 
tem heretofore  indicated.  It  would  seem,  looking  to  the  sub- 
stance of  things,  that  an  allegation  as  to  whether  the  offender 
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was  "armed  witli  a  dangerous  weapon"  is  only  essential 
to  show  that  the  offense  is  one  of  a  higher  degree  than  the 
lowest  which  would  include  the  latter. 

It  is  the  opinion  of  the  court,  as  counsel  for  lie  state  in- 
sist, that  a  less  technical  rule  for  testing  the  sufficiency  of 
an  information  charging  the  lesser  of  several  degrees  of 
crime  of  the  same  general  character  has  been  adopted  by 
this  court  and  notably  in  State  v.  E<me,  63  Wis.  260,  23 
N.  W.  488.    This  general  rule  is  there  established: 

"Every  circumstance  necessary  to  an  exact  description  of 
the  offense  as  defined  by  the  statute  creating  it  must  be  crit- 
ically set  forth." 

That  "is  limited  to  entire  and  distinct  offenses."  It  does 
not  apply  "to  different  grades  of  the  same  general  offense, 
where  the  higher  grade  is  made  to  consist  of  certain  special 
particulars  or  circumstances  affirmatively  expressed  as  the 
necessary  ingredients  of  the  offense,  and  a  lower  grade 
thereof  is  made  -complete  by  excluding  certain  elements  of 
the  higher  grade  by  negative  words.  Charging  the  lower 
grade,  and  leaving  out  or  omitting  such  elements  of  the 
higher,  is  a  full  and  complete  allegation  of  the  lower  grade, 
without  alleging  specifically  that  they  are  omitted  by  the 
use  of  such  negative  words  as  the  statute  uses  only  for  the 
purpose  of  creating  it"  That  seems  to  apply  clearly  to  the 
situation  before  us. 

The  court  recognized  the  existence  of  a  different  rule  in 
some  jurisdictions,  but  approved  the  one  adopted  in  Massa- 
chusetts, citing  Phillips  v.  Comm.  3  Met  588,  and  Lamed 
V.  Comm,  12  Met  240,  and  held  that  such  had  long  been 
the  rule  here,  citing  Lacy  v.  State,  15  Wis.  13 ;  Bell  v.  Stale, 
20  Wis.  599.  State  v.  Eroscher,  24  Wis.  64,  is  a  very  strik- 
ing illustration  of  the  rule.  The  indictment  was  under  sec 
10,  ch.  165,  R.  S.  1858,  now  sec  4408,  Stats.  (1898),  pro- 
viding that  "every  person  who  shall  break  and  enter  any 
dwelling  house  in  the  nighttime,  with  such  intent  as  is 
mentioned  in  the  next  preceding  section,   or  who  having 
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-entered  with  such  intent,  shall  break  such  dwelling  house 
in  the  nighttime,  the  offender  not  being  armed  nor  arming 
himself  with  a  dangerous  weapon,"  etc,  "shall  be  punished," 
^*tc.  It  was  held  without  noting  that  the  rule  governing  the 
matter  was  established  in  Lacy  v.  State,  supra,  that  it  was  not 
necessary  to  a  good  indictment  under  such  section  to  nega- 
tive the  'T)eing  armed  nor  arming  .  .  .  with  a  dangerous 
weapon;"  the  element  required  to  constitute  a  higher  of- 
fense of  burglary. 

The  principal  litigated  question  on  the  trial  wa5  whether 
plaintiffs  in  error  were  of  the  five  persons  whom  the  com- 
plaining witness,  Nicola  Sacchi,  claimed  committed  the  rob- 
bery. It  turned,  in  the  main,  on  his  evidence  identifying 
them  an  the  trial  as  guilty  parties.  His  evidence  in  chief 
was  somewhat  discredited  by  that  on  cross-examination,  the 
fact  being  that  the  accused  persons  were  Italians,  and  though 
he  testified  he  had  known  Gilloiti,  one  of  them,  for  over  a 
year  before  the  robbery,  yet  testified  he  did  not  know  any  of 
them  when  they  first  entered  his  habitation,  and  told  a 
farmer,  living  a  short  distance  therefrom,  to  whose  home  he 
went  soon  after  the  robbery  to  report  it  by  telephone,  that  tlic 
guilty  parties  were  tramps  and  did  not  say  to  him  that  one 
was  Oillotti,  or  that  they  were  Italians.  After  his  cross- 
examination  he  was  permitted  to  testify,  under  objection,  in 
-effect  that  he  described  one  of  the  persons  who  robbed  him 
to  the  sheriff  of  the  county  some  two  hours  subsequently  to 
the  conmiission  of  the  offense.  The  sheriff  was  then  per- 
mitted to  testify,  under  objection,  that  such  description  was 
.given  to  him,  and  the  nature  thereof. 

If  the  evidence  of  the  sheriff  was  improper  it  is  quite  clear 
the  admission  of  it  was  harmful  error,  since  in  the  absence 
thereof  the  jury  might  reasonably  have  come  to  the  conclu- 
sion that  the  other  evidence  pointing  to  the  accused  as  guilty 
parties  was  not  suiRciently  probative  to  remove  all  reasonable 
•doubt  on  the  question. 

Counsel  for  plaintiffs  in  error  contend  that  the  sheriff's 
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evidence  was  mere  hearsay  and  not  distinguisliable  in  charac- 
ter from  that  condemned  in  O'Toole  v.  State,  105  Wis.  18, 
SO  N".  W.  915.  Identity  in  character  is  certainly  complete, 
if  the  testimony  of  the  complaining  witness  in  the  instant 
case  preliminary  to  that  of  the  sheriff  be  left  out  of  account. 
It  is  the  opinion  of  the  court  that  whether  it  be  so  left  out 
or  not  does  not  cut  any  figure  in  the  result ;  that  in  any  event 
the  evidence  of  the  sheriff  was  clearly  hearsay.  Personally, 
the  writer  does  not  concur  in  that  view. 

Complaint  is  made  because  this  question  propounded  to 
defendant  CapeUo  on  cross-examination  was  sustained: 
"Isn^t  it  a  fact  that  you  and  Charlie  Gillotti  and  Caiuso  and 
some  other  Italians  have  a  society  which  meets  in  ChaHie 
G-illotti's  house?"  It  is  a  sufficient  answer  thereto  to  say, 
as  the  fact  appears  from  the  record,  that  the  question  was 
not  answered,  and  that  some  questions  which  followed  of 
somewhat  the  same  character  were  answered  positively  in 
the  negative.  We  are  unable  to  see  anything  prejudicial  at 
tliat  point. 

Further  complaint  is  made  because  the  district  attorney 
in  closing  to  the  jury  stated  that  the  deputy  sheriff  traced 
the  tracks  of  the  accused  Capello  and  Catuso  from  a  certain 
point  down  to  the  scene  of  the  crime.  During  a  colloquy 
respecting  such  .statement  the  district  attorney  disclaimed 
anv  intention  to  state  that  the  witness  testified  the  tracks  he 
followed  were  those  of  Catuso  and  Capello,  but  only  that  the 
effect  of  his  evidence  was  that  he  traced  tracks  circumstan- 
tially shown  to  be  theirs.  With  that  disclaimer  the  state- 
ment  complained  of  was  not  prejudicial. 

Further  complaint  is  made  because  the  district  attorney 
said  in  his  argument  to  the  jury:  "The  defense  of  aiibi  has 
been  termed  by  law  writers  as  the  rogue's  defense.'*  If  that 
remark  was  illegitimate,  the  error  was  cured  by  the  court's 
instructions  giving  due  dignity  to  such  defense.  The  jury 
must  have  understood  that  it  was  perfectly  Intimate,  and 
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that  they  were  required  to  as  carefully  consider  all  of  the 
evidence  in  respect  thereto  as  that  r^arding  any  other 
branch  of  the  casa 

On  the  whole,  it  does  not  seem  that  any  of  the  remarks  of 
counsel  complained  of  were  sufficiently  prejudicial,  if  preju- 
dicial at  all,  to  warrant  the  court  in  disturbing  the  convic- 
tion, in  the  absence  of  anything  in  the  record  showing  that 
distinct  rulings  upon  exceptions  to  the  remarks  were  made 
or  asked  for.  The  record  merely  shows,  as  in  Miller  v.  State, 
106  Wis.  166,  81  K  W.  1020,  that  the  remarks  were  ex- 
cepted to.  It  does  not  appear  that  the  exceptions  were 
passed  upon.  Ordinarily,  remarks  by  counsel  in  addressing 
a  jury  will  not  be  regarded  here  as  fatal  to  the  result  unless 
exceptions  were  duly  taken  to  such  remarks  and  rulings  were 
made  in  respect  thereto,  or  at  least  such  rulings  were  affirma- 
tively requested  showing  that  the  judicial  mind  was  unques- 
tionably challenged  in  respect  to  the  matter. 

Error  is  assigned  upon  the  ground  that  the  verdict  is  not 
supported  by  the  evidence,  particularly  on  the  question  of 
whether  the  accused  were  of  the  five  persons  who  committed 
the  ofFense.  The  argument  of  counsel  on  this  branch  of  the 
case  has  received  due  consideration.  It  does  not  seem  to  be 
advisable  to  discuss  the  evidence  in  detail  in  this  opinion.  It 
is  deemed  sufficient  to  say  that  in  the  opinion  of  the  court 
there  was  legitimate  evidence  from  which  a  jury  might 
reasonably  have  arrived  at  the  conclusion  complained  of. 

There  is  no  question  in  the  case  which  seems  to  require 
special  mention  aside  from  those  already  referred  to. 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  superintendent  of  the  state 
reformatory  at  Green  Bay,  Wisconsin,  is  directed  to  deliver 
such  of  the  plaintiffs  in  error  as  are  in  his  custody  into  the 
custody  of  the  sheriff  of  Kenosha  county,  who  is  directed  to 
safely  keep  them  until  some  further  order  for  their  custody 
or  for  their  discharge  shall  be  made  according  to  law. 

Vol.135  — 41 
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Makshai^l^  J.  I  do  not  concur  with  the  majority  in  con- 
demning the  evidence  of  the  sheriff  as  hearsay. 

The  basis  for  the  holding  in  O'Toole  v.  State,  105  Wis. 
18,  80  N".  W.  915,  was  that  the  evidence  introduced  into  the 
case  the  unsworn  declaration  of  the  person  who  gave  the  de- 
scription of  the  guilty  party.  That  is  the  basis  of  aU  heai^ 
say.  If  a  witness,  though  he  cannot  remember  what  oo- 
eurred  at  a  particular  time,  testifies  that  while  the  occurrence 
was  fresh  in  his  memory  he  correctly  related  it  to  another, 
such  other  may  then  be  permitted  to  testify  as  to  what  was  so 
related.  Such  testimony  does  not  introduce  an  unsworn 
declaration  into  the  case,  as  it  seems  is  clearly  manifest 
That  method  of  making  proof  is  by  no  means  uncommon.  It 
is  quite  well  illustrated  by  the  following:  In  Toung  v.  Miles, 
20  Wis.  615,  it  was  held  that  evidence  by  a  person  as  to 
facts  appearing  from  his  books  which  were  not  within  his 
personal  knowledge  is  hearsay,  but  in  Schettler  v,  Jones,  20 
Wis.  412,  418,  it  was  held  that  although  a  person  has  no 
present  knowledge  as  to  facts,  a  memorandum  whereof  he 
entered  upon  his  books,  even  by  reference  to  such  memoran- 
dum, if  he  testifies  he  knows  he  made  the  memorandum  ac- 
cording as  he  knew  the  truth  to  be  at  the  time  of  such  making, 
he  may  then  testify  therefrom,  or  as  it  was  held  in  Bourda 
V,  Jones,  110  Wis.  52,  58,  85  IN".  W.  671,  the  memorandum 
may  be  introduced  as  original  evidence,  the  element  of  hear- 
say being  excluded  by  the  fact  that  the  truthfulness  of  the 
memorandum  is  verified  bv  the  oath  of  the  witness  with  full 
opportunity  for  cross-examination. 

Here  the  sheriff  carried  in  memory  the  relation  that  was 
made  to  him.  That  was  as  reliable  as  a  memorandunu  Upon 
its  being  verified  by  the  complaining  witness  it  \vas  admissi- 
ble in  evidence  by  the  mouth  of  the  sheriff,  on  the  same  prin- 
ciple as  the  verified  memorandum  is  admissible  under  the 
circumstances  stated. 

It  must  be  kept  in  mind,  in  dealing  with  the  subject  of 
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hearsay  evidence,  that  the  real  vice  of  such  evidence  is  in 
that  its  admission  would  introduce  into  a  case  for  testi- 
monial use  "unverified  human  utterances."  8  Wigmore,  Ev. 
§  1768.  In  this  case  there  was  no  such  introduction.  The 
utterances  to  the  sheriff  were  verified  upon  the  trial  to  be 
true  by  the  i)erson  who  made  them. 

Applications  of  the  principles  here  discussed  to  a  situa- 
tion the  same  or  similar  to  the  one  before  us  are  not  fre- 
quent. In  general,  the  rule  is  laid  down  that  if  two  or  more 
persons  in  the  whole  furnish  sworn  testimony  to  the  exist- 
ence of  a  fact  it  is  the  evidence  in  the  aggregate  which  is  to 
be  viewed  in  the  testimonial  light,  and  no  part  of  it  is  hear^ 
say. 

Shecur  v.  Van  DyJce,  10  Hun,  528,  is  a  good  illustration. 
One  witness  testified  that  he  noted  the  number  of  loads  of 
hay  delivered  and  gave  the  same  truly  to  another.  That 
other  was  then  permitted  to  testify  to  the  number  of  loads 
stated  to  him.  The  court  said  the  latter  evidence  was  orig- 
inal, not  hearsay  in  character.  The  same  rule  was  applied 
as  in  case  of  a  memorandum  before  indicated.  The  same 
principle  was  applied  in  Mayor  v.  Second  Ave.  R,  Co.  31 
Hun,  241 ;  Comm.  v.  Storti,  177  Mass.  339,  344,  58  K  E. 
1021.  From  a  class  of  these  cases  the  rule  is  deduced  in  16 
Cyc.  1198,  that  "Where  a  witness  testifies  that  he  has  truly 
stated  to  a  third  person  of  his  own  knowledge  a  fact  that  he 
has  since  forgotten,  he  thereby  renders  competent  the  testi- 
mony of  that  party  as  to  what  the  forgotten  statement  actu- 
ally was."  It  would  seem  that  any  circumstance  rendering 
it  reasonably  necessary  to  thus  use  two  witnesvscs  to  produce 
evidence  of  a  fact,  is  sufficient  to  render  that  method  of 
proof  admissible,  as  in  any  event  there  is  no  element  of  hear- 
say about  it.  The  circumstance  in  this  case  that  corrobora- 
tion of  the  complaining  witness's  evidence  in  chief,  first 
given  as  to  the  description  of  those  who  robbed  him,  was  ren- 
dered important  by  the  cross-examination,  was  sufficient  to 
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warrant  the  court,  in  the  exercise  of  its  discretion,  in  peiv 
mitting  the  evidence  in  question. 

The  foregoing  is  supported  by  the  reasoning  in  Ha^enor 
V.  State,  125  Wis.  444,  451,  104  N.  W,  116,  and  authorities 
there  referred  to. 

I  am  permitted  to  state  that  Justices  Siebbckeb  and  Ksb- 
WIN  concur  in  the  views  here  expressed. 


80HULTZ,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

"November  2.9,  1907-^anuary  8,  1908. 
April  22— May  8,  1908. 

Indictment:  Election  bettoeen  offenses  charged:  Threats  to  accuse  of 
crime  or  to  injure  person,  property,  or  business:  Statute:  Oonr 
struction:  Amending  indictment:  Criminal  lato:  Presumption 
that  jury  followed  instructions:  Construction  of  verdict:  Jeop- 
ardy: New  trial, 

1.  Where  an  Indictment  under  a  statnte  contains  but  one  connt, 

though  several  violations  are  alleged  in  the  conjunctive,  a  mo- 
tion to  compel  the  state  to  elect  upon  which  branch  of  the  in- 
dictment it  would  prosecute  was  properly  denied. 

2.  A  threat  to  accuse  one  of  the  crime  of  bribery  by  publication 

in  a  newspaper  is  not  a  threat  to  do  an  "injury  to  the  person* 
property,  business,  profession,  calling,  or  trade"  of  such  person, 
within  the  meaning  of  sec.  4380,  Stats.  (1898),  even  though 
some  such  injury  might  incidentally  result  from  the  accusa- 
tion. 

3.  Sec.  4380,  Stats.  (1898),  does  not  make  it  a  crime  to  threaten 

another  to  compel  him  against  his  will  to  do  any  act  or  to  re- 
frain from  doing  any  lawful  act.  The  gist  of  the  offense  de- 
fined by  the  statute  is  the  threat  to  accuse  another  of  crime  or 
to  do  an  injury  to  his  person,  property,  or  calling,  with  intent 
to  extort  money,  etc.,  or  to  compel  action  or  inaction.  Such 
intent  is  a  mere  incident  to  the  threat  and  dependent  upon  it, 
and  where  there  is  no  such  threat  as  the  statute  specifies  there 
is  no  offense  under  it. 
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4.  Amendments  to  an  indictment,  made  at  the  close  of  the  state's 
evidence,  changing  the  dates  of  threats  on  which  the  indict- 
ment was  based  and  the  description  o(  the  business  of  the  per- 
son threatened,  were  properly  allowed,  especially  as  they  did 
not  alter  the  indictment  in  substance  nor  prejudice  defendant. 

H,  Where  there  is  nothing  in  the  record  of  a  criminal  case  tending 
to  show  the  contrary,  it  will  be  presumed  on  appeal  that  the 
jury  in  reaching  their  verdict  accepted  the  law  as  laid  down 
by  the  court. 

^.  Where  one  of  two  offenses  charged  In  an  indictment  was  with- 
drawn by  the  trial  court  from  the  jury  and  they  were  in- 
structed to  consider  only  the  second  charge,  a  verdict  of  guilty 
as  charged  should  be  construed  as  meaning  guilty  as  charged 
in  the  indictment  under  the  instructions  of  the  court. 

7.  An  indictment  under  sec.  4380,  Stats.  (1898),  alleging  that  de- 
fendant threatened  to  accuse  a  person  of  a  crime  and  to  do  an 
Injury  to  his  person,  property,  or  calling,  charges  two  separate 
and  distinct  offenses. 

^.  An  indictment  under  sec.  4380,  Stats.  (1898),  charged  that  de- 
fendant threatened  to  accuse  S.  of  the  crime  of  bribery  by  pub- 
lication in  a  newspaper  and  to  do  an  injury  to  the  person,  prop- 
erty, business,  profession,  calling,  or  trade  of  S.  with  intent 
to  extort  money.  The  trial  court  instructed  the  jury  to  dis* 
regard  the  first  and  to  consider  only  the  second  charge,  on  the 
ground  that  the  threat  to  accuse  of  crime  must  be  to  accuse  by 
judicial  or  public  process.  The  jury  found  defendant  guilty  of 
the  second  charge.  Held,  that  defendant  was  put  in  jeopardy 
on  both  charges.    Timlin,  J.,  dissents. 

9.  Defendant  was  charged  with  two  distinct  offenses  and  was  found 
guilty  of  one.  The  other  charge  was  withdrawn  from  the  jury 
by  the  trial  court.  Held,  that  defendant's  motion  for  a  new 
trial,  though  general  in  form,  referred  solely  to  the  issue  raised 
upon  the  charge  in  respect  to  which  ther«  was  a  conviction. 

10.  By  asking  for  a  new  trial  on  the  second  offense  charged,  defend- 
ant did  not  as  to  the  first  offense  waive  the  jeopardy  and  open 
the  case  for  a  trial  on  both  offenses. 

Erbok  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  0.  Brazee,  Judge.     Reversed. 

This  case  comes  here  on  writ  of  error  to  the  municipal 
<»urt  of  Milwaukee  county.  The  plaintiff  in  error,  herein- 
after called  the  defendant,  was  convicted  under  sec.  4380, 
Stats.  (1898),  on  the  20th  day  of  June,  1907,  and  sentenced 
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to  pay  a  fine  of  $500  and  costs,  and  in  default  thereof  be  im- 
prisoned in  the  house  of  correction  of  Milwaukee  county  for 
a  period  not  exceeding  one  year.  Sea  4380,  Stats.  (1898), 
provides : 

"Any  person  who  shall,  either  verbally  or  by  any  written 
or  printed  communication,  maliciously  threaten  to  accuse 
another  of  any  crime  or  offense,  or  to  do  any  injury  to  the 
person,  property,  business,  profession,  calling  or  Ixade,  or 
tlie  profits  and  income  of  any  business,  profession,  calling  or 
trade  of  another,  with  intent  thereby  to  extort  money  or  any 
pecuniary  advantage  whatever,  or  with  intent  to  compel  the 
person  so  threatened  to  do  any  act  against  his  will  or  omit 
to  do  any  lawful  act,  shall  be  punished  by  imprisonment  in 
the  state  prison  not  more  than  two  years  nor  less  than  one 
year  or  by  fine  not  exceeding  five  hundred  dollars  nor  less 
than  one  himdred  dollars." 

The  indictment  set  up  that  one  Edward  F.  Strauss  was  a 
member  of  the  county  board  of  supervisors  of  Milwaukee 
county  and  that  the  awarding  of  a  contract  to  Allen's  Cornice 
&  Corrugating  Works  was  pending  before  the  board,  and  that 
the  board  awarded  the  contract  to  said  Allen's  Cornice  & 
Corrugating  Works;  that  the  defendant^  knowing  the  facts 
and  being  a  newspaper  reporter,  knowingly  and  maliciously 
threatened  to  accuse  Strauss  of  having  theretofore  committed 
the  crime  of  bribery;  that  the  threat  was  substantially  as  fol- 
lows : 

"I  know  you  had  a  corrupt  agreement  with  the  Allen's 
Cornice  &  Corrugating  Works,  and  that  you  voted  corruptly 
to  allow  them  the  contract  for  the  repairing  and  replacing 
of  the  roof  and  gutters  on  the  old  county  hospital  building, 
and  if  you  do  not  give  me  fifty  dollars  I  will  expose  you  and 
open  up  on  you  by  putting  a  line  in  the  paper  tomorrow.'' 

The  threat,  it  is  alleged,  was  made  with  intent  on  de- 
fendant's part  corruptly  to  extort  from  Strauss  the  sum  of 
$50  and  to  compel  him  to  do  an  act  against  his  will ;  that 
defendant  did  by  said  threat  further  maliciously  threaten  to 
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injure  the  person,  property,  business,  and  calling  of  said 
Strauss  and  to  damage  and  destroy  his  business,  he  being  a 
member  of  the  county  board  and  engaged  in  the  liquor  and 
restaurant  business;  that  by  reason  of  said  threat  and  to 
prevent  the  threatened  injury  Strauss  paid  defendant  $50^ 
and  defendant  did  corruptly  and  extorsively  demand  and  re- 
ceive the  same.  The  defendant  pleaded  not  guilty,  and  on 
the  opening  of  the  trial  moved  that  the  state  be  required  to 
elect  upon  which  part  of  the  indictment  it  would  prosecute, 
and  at  the  close  of  the  state's  case,  and  also  at  the  close  of  all 
the  evidence,  moved  for  dismissal,  which  motions  were  de- 
nied. At  the  close  of  the  evidence  on  the  part  of  the  state 
the  court  allowed  the  indictment  to  be  amended  to  conform  to 
the  proof.  Motions  for  new  trial  and  in  arrest  of  judgment 
were  denied,  and  the  defendant  assigns  error. 

James  L.  O^Connor  and  Thomas  M.  Kearney,  for  the» 
plaintiff  in  error.  ' 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Francis  E.  McOovem,  district  attorney, 
and  ^Y,  A.  Hayes,  assistant  district  attorney,  of  counsel,  and 
oral  argument  by  Mr,  Hayes, 

The  following  opinion  was  filed  January  8,  1908 : 

Kerwin,  J.  Several  errors  are  discussed  in  the  briefs 
of  counsel,  and  such  of  them  as  are  regarded  necessary  to  bo 
treated  will  be  considered. 

1.  At  the  opening  of  the  trial  defendant  moved  the  court 
to  require  the  state  to  elect  upon  which  branch  of  the  indict- 
ment it  would  prosecute,  and  the  denial  of  this  motion  is 
assigned  as  error.  This  error  is  claimed  upon  the.  ground 
that  the  indictment  sets  forth  several  separate  offenses  not 
properly  joinable.  The  objection  is  not  very  strenuously 
urged  by  counsel  for  defendant,  and  we  think  it  untenable 
and  regard  it  unnecessary  to  consider  it  in  detail.  The  in- 
dictment contains  but  one  count,  though  several  violations  of 
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the  statute  are  alleged  in  the  conjunctive;  hence  the  motion 
to  compel  the  state  to  elect  was  properly  denied. 

2.  The  main  contention  of  coimsel  for  defendant  is  that 
the  indictment  charged  no  offense,  that  it  was  error  to  allow 
an  amendment  of  it,  and  that  the  evidence  is  insufficient  to 
sustain  the  charge  laid  in  the  indictment.  The  indictment, 
in  addition  to  the  formal  parts,  alleged  in  apt  words  cover- 
ing the  language  of  the  statute  that  the  defendant  feloni- 
ously, knowingly,  unlawfully,  and  maliciously  did  verbally 
threaten  the  said  Strauss  that  defendant  would  accuse  him 
of  having  committed  the  crime  of  bribery  by  accepting  from 
the  Allen's  Cornice  &  Corrugating  Works  a  large  sum  of 
money,  and  setting  forth  the  facts  in  relation  thereto  and 
the  threat  made,  and  further  by  verbal  threats  maliciously 
threatened  to  wrongfully  injiire  the  person,  property,  busi- 
ness, and  calling  of  said  Strauss,  and  to  injure,  damage,  and 
destroy  the  business  of  said  Strauss  and  prevent  hira  from 
successfully  carrying  on  his  business  and  to  cause  delay  and 
ruin  to  the  same,  in  consequence  of  which  threats  and  for 
the  purpose  bf  preventing  the  carrying  out  of  the  same 
Strauss  did,  against  his  will,  pay  $50  to  defendant,  which 
was  corruptly  and  extorsively  demanded.  We  have  only 
stated  briefly  such  part  of  the  indictment  as  will  make  clear 
the  points  of  attack  upon  it  In  order  to  determine  the  suf- 
ficiency and  scope  of  the  indictment  consideration  of  the 
statute  upon  which  it  is  based  will  be  necessary.  This  stat- 
ute is  violated  by  maliciously  threatening  verbally  or  in 
writing  to  accuse  another  of  any  crime  or  offense,  or  by  ma- 
b'ciously  threatening  verbally  or  in  writing  any  injury  to 
the  person,  property,  business,  or  calling  of  another,  with 
intent  to  extort  money  or  any  pecuniary  advantage,  or  widi 
intent  to  compel  the  person  so  threatened  to  do  any  act 
against  his  will  or  omit  to  do  any  lawful  act  The  threats 
may  be  classified  under  two  heads,  namely:  First,  a  threat 
to  accuse  of  a  crime  or  offense;  and,  second,  a  threat  to  do 
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an  injury  to  the  person,  property,  business,  calling  or  trade, 
or  profits  and  income  of  any  business,  profession,  calling,  or 
trade  of  another.  These  threats  must  be,  by  the  terms  of 
the  statute,  with  intent  to  extort  money  or  pecuniary  advan- 
tage or  to  compel  the  person  so  threatened  to  do  an  act  against 
his  will  or  omit  to  do  a  lawful  act  The  threat  set  out  in  the 
indictment  and  hereinbefore  referred  to  is  the  only  threat 
proved,  and  the  question  arises  whether  it  constitutes  an 
offense  under  the  statute.  The  court  below  held  that  it  was 
not  sufficient  to  charge  an  offense  under  the  first  classifica- 
tion above  stated,  namely,  a  threat  to  accuse  of  a  crime  or 
offense,  on  the  ground  that  such  a  threat  to  accuse  must  be 
a  threat  "to  charge  with  an  offense  judicially  or  by  public 
process."  Wliether  the  court  was  right  in  so  charging  the 
jury  is  a  very  grave  question,  and  one  upon  which  we  ex- 
press no  opinion,  since  we  do  not  regard  the  question  before 
us.  The  case  was  submitted  to  the  jury  upon  the  second  sub- 
division of  the  indictment,  namely,  a  threat  to  do  an  injury 
to  the  person,  property,  business,  or  calling  of  Strauss ;  and 
if  the  conviction  stands  it  must  be  because  the  indictment 
sufficiently  charged  and  the  evidence  proved  such  an  offense, 
since  the  charge  of  threat  to  accuse  of  a  crime  or  offense  was 
taken  from  the  jury.  So  the  question  is  whether  the  threat 
set  out  in  the  indictment  and  proved  is  sufficient  to  support 
the  conviction  under  the  charge.  Is  it  a  threat  to  do  an  in- 
jury to  the  person,  property,  business,  or  calling  of  Strauss 
within  the  meaning  of  the  statute?  We  think  it  clear  that 
it  is  not.  Criminal  statutes  of  this  nature  must  have  a  rea- 
sonably strict  construction,  and  cannot  be  extended  by  con- 
struction beyond  their  plain  terms.  State  v.  Benedict^  11 
Yt  2**^6;  Sively  v.  State,  4:4:  Tex.  274;  People  v.  Choynski, 
95  Cal.  640,  30  Pac.  791 ;  NiezorawsH  v.  State,  131  Wis. 
166,  111  IT.  W.  250.  It  is  obvious  that  such  was  the  inten- 
tion of  the  legislature  from  the  various  statutes  passed  from 
time  to  time  covering  offenses  of  this  character  which  spe- 
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cifically  define  the  things  denounced.  Surely  it  cannot  be 
said  that  the  second  subdivision  of  the  statute  under  consid- 
eration includes  a  threat  to  defame,  since  not  covered  by  the 
words  of  the  statute.  Sec.  4466a,  Stats.  (1898) ;  6  &  7 
Vict.  c.  96,  §  3;  Reg.  v.  Yastes,  6  Cox  C.  C.  441;  State  v. 
McCdbc,  135  Mo.  450,  37  S.  W.  123. 

Our  own  statutes  make  manifest  this  l^slative  intention, 
namely,  that  the  thing  denounced  should  be  covered  in  ex- 
press words  by  the  statute  and  not  left  to  inference.     Sec. 
4466a,  Stats.   (1898),  makes  it  an  offense  for  two  or  more 
persons  to  combine  for  the  purpose  of  maliciously  injuring 
another  in  his  "reputation,  trade,  business,  or  profession.'^ 
Xumerous  other  statutes  respecting  threats  and  combinations 
exist  in  this  state,  all  going  to  show  legislative  intention  to 
specifically  define  the  thing  denounced.     So,  coming  to  the 
particular  part  of  the  statute  under  consideration,  we  think 
it  clear  that  it  was  not  intended  to  cover  injury  to  reputation 
because  not  so  expressed  therein.  Staie  v,  Barr,  28  Mo.  App. 
84;  Comm,  v.  Moshy,  163  Mass.  291,  39  K  E.  1030.   Xow, 
it  seems  clear  that  the  threat  alleged  in  the  indictment  and 
proved  on  the  trial,  namely,  to  put  a  line  or  two  in  the  paper 
and  accuse  Strauss  of  a  corrupt  agreement  of  bribery,  cannot 
by  any  rule  of  construction  be  said  to  be  a  threat  to  do  an 
injury  to  the  person,  property,  business,  or  calling  of  Strauss. 
It  might  be  said  to  be  a  threat  to  injure  his  reputation,  but 
injury  to  reputation  is  not  covered  by  this  part  of  the  statute 
under  which  the  prosecution  is  sought  to  be  sustained.    In  re 
McCahe,  29  Mont.  ,28,  73  Pac-  1106;  Gianfortone  v.  New 
Orleans,  61  Fed.  64 ;  JEtna  Ins.  Co.  v.  Coram.  106  Ky.  864, 
45  L.  R.  A.  355.    The  mere  fact  that  some  injury  to  the 
property,  business,  trade,  or  calling  of  Strauss  might  inci- 
dentallv  result  from  the  accusation  is  not  sufficient  under  the 
rule  of  construction  governing  such  statutes.     The  threat 
must  be  a  direct  threat  to  injure  the  person  or  particular 
thing  specified  in  the  statute,  and  it  has  been  held  that  an 
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"injury  to  the  person"  under  such  a  statute  means  a  physical 
injury.  Williamison  v.  State,  2  Ohio  C.  0.  292 ;  Coram,  v. 
Moshy,  163  Mass.  291,  39  N.  E.  1030.  As  we  understand 
counsel  for  the  state,  it  is  claimed  that  the  statute  in  question 
makes  it  a  crime  to  threaten  to  compel  against  the  will  the 
doing  of  any  act  or  to  threaten  to  compel  the  omission  to  do 
any  lawful  act.  ^  We  do  not  so  understand  the  statute.  We 
think  the  gist  of  the  offense  under  this  statute  is  the  threat  to 
accuse  another  of  any  crime  or  offense  or  to  threaten  to  do  an 
injury  to  the  person,  property,  business,  profession,  calling, 
or  trade  with  intent  to  extort  money  or  any  pecuniary  advan- 
tage, or  with  intent  to  compel  the  person  so  threatened  to 
do  any  act  against  his  will  or  omit  to  do  any  lawful  act; 
the  intent  to  extort  money  or  pecuniary  advantage  or  compel 
the  person  so  threatened  to  do  an  act  against  his  will  or  omit 
to  do  a  lawful  act  being  a  mere  incident  to  the  threat  and 
dependent  upon  it,  and,  where  there  is  no  such  threat  as  con- 
templated by  the  statute  alleged  or  proved,  no  offense  under 
this  statute  is  established. 

Counsel  for  the  state  further  insists  that  the  question  of  a 
threat  to  accuse  Strauss  of  a  crime  or  offense  was  not  taken 
from  the  jury,  and  that  the  charge  of  the  court  to  the  effect 
that  such  accusation  must  be  judicially  or  by  public  process 
was  erroneous,  and  it  being  favorable  to  the  accused  cannot 
be  taken  advantage  of  by  the  defendant  to  reverse  a  verdict 
of  giiilty;  that  although  the  instruction  was  incorrect  it  was 
highly  favorable  to  the  defendant  and  prejudicial  to  the 
state.  While  we  might  have  great  difficulty  in  disturbing 
the  judgment  if  the  whole  indictment  were  passed  upon  by 
the  jury  and  the  defendant  found  guilty  thereon,  we  cannot 
see  how  it  can  be  said  that  defendant  was  convicted  of  ma- 
liciously threatening  to  accuse  Strauss  of  a  crime  or  offense, 
since  that  question  was  expressly  taken  from  the  jury  by  the 
charge,  and  the  jury  doubtless  found  the  defendant  guilty 
not  of  a  threat  to  accuse  of  a  crime  or  offense,  but  of  a  threat 
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to  do  an  injury  to  the  person,  property,  business,  or  calling 
of  Strauss.  The  defendant,  of  course,  was  entitled  to  the 
verdict  of  a  jury  upon  the  particular  offense  of  which  he  was 
convicted,  and  we  cannot  say  upon  the  record  before  us  that 
the  jury  convicted  the  defendant  upon  the  portion  of  the 
charge  in  the  indictment  expressly  taken  from  them  by  the 
court  So  we  are  compelled  to  hold  that  the  conviction  was 
based  upon  that  part  of  the  indictment  purporting  to  charge 
a  threat  to  injure  the  person,  property,  business,  or  calling 
of  Strauss,  and  that  a  threat  to  accuse  of  bribery  is  not  a 
threat  to  injure  the  person,  property,  business,  or  calling  of 
the  person  accused  within  the  meaning  of  the  statute  under 
consideration. 

8.  It  is  further  insisted  that  the  court  erred  in  allowing 
the  indictment  to  be  amended  by  striking  out  the  words  "the 
30th  December  in  the  year  1902,"  and  inserting  in  lieu 
thereof  "the  30th  of  December  in  the  year  1901,"  and  bv 
striking  out  "the  third  day  of  January,  1903,"  and  inserting 
"the  30th  day  of  December,  1901,"  and  by  striking  out  the 
words  "Strauss  was  engaged  in  the  liquor  and  restaurant 
business,"  and  insei*ting  in  lieu  thereof  the  words  "paintini» 
business."  We  think  the  amendment  was  clearly  justifie«l 
by  the  various  provisions  of  our  statute  with  reference  to 
amendments,  and  particularly  because  the  amendment  did 
not  change  the  indictment  in  substance  and  the  defendant 
was  not  prejudiced  thereby.  Niezoraivskl  v.  State,  131  Wis. 
166,  111  K  W.  250;  Murphy  v.  State,  131  Wis.  420,  111 
N.  W.  511;  Ullrnan  v.  State,  124  Wis.  602,  103  :sr.  W.  6; 
Schultz  V.  State,  133  Wis.  428,  113  :sr.  W.  428. 

Other  errors  discussed  need  not  be  considered,  since  tlie 
questions  involved  are  not  likely  to  arise  in  case  there  should 
be  another  trial.  For  the  reasons  stated  the  court  is  of  tlie 
opinion  that  the  judgment  must  be  reversed. 

By  the  Court, — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording  to  law. 


S]  JANUAEY  TERM,  1908.  653 

Schaltz  V.  State,  135  Wis.  644. 

A  motion  by  the  state  for  a  rehearing  was  granted  on 
March  10,  1908,  and  the  cause  was  reargued  as  to  certain 
questions  on  April  22,  1908. 

For  the  plaintiff  in  error  there  was  a  brief  by  James 
Jj.  O'Connor  and  Thomas  M.  Kearney,  and  oral  argument  by 
Mr.  Kearney. 

For  the  defendant  in  error  there  was  a  brief  by  the  Ai- 
iomey  General  and  Francis  E.  McOovem,  district  attorney, 
and  W.  A.  Hayes,  assistant  district  attorney,  of  counsel,  and 
oral  argument  by  Mr.  McGovem  and  Mr.  Hayes. 

The  following  opinion  was  filed  May  8,  1908 : 

Kerwiij^,  J.  A  rehearing  was  ordered  in  this  case  upon 
certain  questions  submitted.  The  original  opinion  of  the 
court  will  be  found  ante,  p.  647,  114  N.  W.  605.  Argument 
was  ordered  upon  the  following  questions : 

(1)  Should  the  verdict  be  construed  as  convicting  of  the 
second  charge  in  the  infoirmation  only? 

(2)  If  the  verdict  be  construed  as  convicting  of  both 
cbarges,  was  the  ruling  of  the  court  as  to  the  meaning  of  the 
words  "threatened  to  accuse  any  other  of  any  crime  or  of- 
fense" erroneous  ? 

(3)  On  either  construction  of  the  verdict,  has  the  accused 
been  put  in  jeopardy  as  to  the  first  charge  so  as  to  preclude  a 
new  trial  as  to  it  ? 

The  brief  on  the  part  of  the  state  covered  a  wide  range, 
going  far  beyond  the  questions  submitted.  Had  counsel  con- 
fined themselves  to  the  questions  submitted  it  would  have 
been  far  more  helpful  to  the  court.  We  held  in  the  original 
opinion  that  the  offense  covered  by  the  first  charge  in  the 
information  respecting  a  threat  to  accuse  of  a  crime  or  of- 
fense was  taken  from  the  jury,  and  the  case  submitted  upon 
the  second  charge  in  the  information  respecting  a  threat  to 
do  injury  to  the  person,  property,  business,  or  calling  of 
Strauss.  The  charge  of  the  court  was  so  clear  and  explicit 
upon  this  subject  that  the  jury  must  have  followed  it  unless 
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it  can  be  said  that  they  wilfully  disregarded  it.  We  need 
not  consider  here  whether  in  a  criminal  case  the  jury  is 
bound  to  take  the  law  from  the  court,  because  there  is  noth- 
ing in  the  record  tending  in  any  way  to  show  that  they  did 
not,  and  we  must  presume  they  did.  Murphy  v.  State,  lOS 
Wis.  Ill,  83  N.  W.  1112;  Abbott  v,  MUwwukee  L.,  JT.  & 
T.  Co.  126  Wis.  634,  106  K  W.  523 ;  La  Matt  v.  State  ex 
rcl  Lucas,  128  Ind.  123,  27  X.  E.  346;  Stanton  v.  French, 
91  Cal.  274,  27  Pac.  657;  WalmoHh  v.  Readsboro,  24  Vt. 
252.  After  the  court  removed  from  the  information  the  first 
charge,  as  it  in  effect  did  by  the  instructions  given,  the  ver- 
dict following  simply  foimd  upon  the  residue  of  the  informa- 
tion or  the  remaining  charge  stated  therein. 

Counsel  insists  that  the  original  opinion  is  out  of  harmony 
with  Loew  v.  State,  60  Wis.  559, 19  K  W.  437.  We  do  not  so 
understand  it.  In  the  Loew  Case  there  was  no  question  as  to 
the  finding  of  the  jury.  They  found  specifically,  and  found 
against  the  instructions  of  the  court.  So  the  question  was 
whether  they  had  a  right  to  disregard  the  law  as  given  to 
them  by  the  court.  Here  it  does  not  appear  that  the  jury 
found  against  the  instructions.  True,  they  found  the  de- 
fendant guilty  as  charged,  but  this  must  be  held  to  mean 
guilty  as  charged  in  the  information  under  the  instructions 
of  the  court.  And  in  so  holding  it  follows  that  the  jury  did 
not  pass  upon  the  charge  of  threat  to  accuse  of  a  crime  or 
offense,  but  that  such  charge  was  eliminated  from  the  infor- 
mation under  the  instructions  and  removed  from  the  con- 
sideration of  the  jury.  So  we  feel  constrained  to  hold  that 
the  first  question  must  be  answered  ^*Yes." 

The  second  question  being  submitted  conditionally  need 
not  be  considered  in  view  of  our  decision  upon  the  first.  Wc 
shall  therefore  pass  this  question  without  comment. 

The  third  question,  respecting  whether  the  accused  has 
boon  put  in  jeopardy  so  as  to  preclude  a  new  trial,  is  the  one 
which  has  troubled  us  most,  although  we  might  perhaps  rest 
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upon  the  concession  of  counsel  for  the  state  to  the  effect  that 
if  the  information  charges  two  offenses  the  defendant  was  in 
jeopardy  as  to  the  first  charge  in  the  information  and  cannot 
be  again  tried.  We  held  in  the  former  opinion  that  the  in- 
formation stated  two  offenses,  and  that  question  is  not  open 
upon  this  hearing,  although  counsel  seem  to  have  attacked  it. 
But  although  the  information  states  two  offenses  we  feel 
that  the  question  should  have  been  discussed  by  counsel  for 
the  state  and  all  the  authorities  collected  and  presented.  "Wo 
cannot  feel  that  the  question  is  so  clear  that  it  should  have 
been  passed  over  by  counsel  for  the  state  without  full  and 
thorough  presentation,  to  the  end  that  this  court  might  bo 
aided  as  far  as  argument  and  authority  could  assist  in  arriv- 
ing at  a  correct  conclusion  upon  it.  We  have,  however,  con- 
sistent with  the  time  at  our  command,  examined  the  authori- 
ties bearing  upon  the  question  and  have  arrived  at  the  same 
conclusion  as  counsel  for  the  state. 

There  can  be  no  doubt  but  that  the  defendant  was  in  jeop- 
ardy when  he  was  put  upon  his  trial  upon  a  valid  informa- 
tion before  a  jury  duly  impaneled  and  charged  with  his  de- 
liverance. Stale  V.  Kemp,  17  Wis.  669 ;  State  v.  Parish,  43 
Wis.  395 ;  U.  S.  v.  Salter,  1  Pin.  278 ;  People  v.  Taylor,  117 
Mich.  583,  76  N.  W.  158 ;  People  v.  HUl,  146  Cal.  145,  79 
Pac  845 ;  Black  v.  State,  36  Ga.  447 ;  12  Cyc.  275 ;  Drake  <;. 
Comm,  96  S.  W.  580,  29  Ky.  Law  Eep.  981 ;  Cooley,  Const. 
Lim.  (7th  ed.)  467.  The  question  before  us,  however,  is, 
"'^Ilas  the  accused  been  put  in  jeopardy  as  to  the  first  charge 
so  as  to  preclude  a  new  trial  as  to  it  ?"  In  other  words,  has 
defendant  by  his  motion  for  a  new  trial  waived  the  jeopardy 
and  opened  the  case  for  a  trial  on  the  first  charge.  The 
motion  for  a  new  trial  was  clearly  one  upon  the  charge  of 
which  defendant  was  convicted,  not  upon  the  one  ujwn  which 
he  was  acquitted.  Wharton,  Crim.  PI.  &  Pr.  (9th  ed.)  §  788 ; 
State  V.  Martin,  30  Wis.  216.  Cases  may  be  found  holding 
that  where  the  same  offense  is  set  up  in  different  counts,  as 
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for  example  where  one  count  charged  defendant  with  killing 
deceased  with  a  gun  and  another  count  charged  the  killing 
with  a  pistol;  and  there  was  a  conviction  upon  one  count 
only,  a  new  trial  opened  the  case  upon  both  counts.  Brown 
V.  U.  8.  2  Ind.  Terr.  682,  52  S.  W.  66.  And  when  the 
different  counts  are  simply  fonnal  variations  in  stating  the 
same  offense,  then  the  granting  of  a  new  trial  opens  the  whole 
case,  and  the  defendant  may  be  put  upon  his  trial  and  con- 
victed on  any  of  the  counts.  Wharton,  Grim.  PL  &  Pr. 
(9th  ed.)  788,  896 ;  Lesslie  v.  State,  18  Ohio  St  390 ;  Bailey 
V.  State,  26  Ga.  679;  State  v.  Stanton,  1  Ired.  Law  (2S 
-ST.  C.)  424.  But  the  rule  of  such  cases  is  not  applicable  to 
the  case  before  us,  because  here  we  have  two  separate  and  dis- 
tinct offenses  charged  in  the  information :  the  one  a  threat  to 
charge  with  the  commission  of  a  crime  or  offense,  and  the 
ether  a  threat  to  do  an  injury  to  the  person,  property,  busi- 
ness, or  calling  of  another,  coupled  with  an  unlawful  intent 
in  each  case.  State  v.  Martin,  30  Wis.  216 ;  BeU  v.  Stute^ 
48  Ala.  684. 

It  may  be  said  that  Rasmussen  v.  State,  63  Wis.  1,  22  N^ 
W.  835,  is  out  of  harmony  with  our  conclusions  in  the  instant 
case.  In  that  case  it  was  held  that  where  a  trial  was  had  in 
justice's  court  on  a  charge  of  assault  and  battery  and  the  de- 
fendant was  convicted  of  a  simple  assault  and  appealed  to 
the  circuit  court,  the  appeal  opened  the  case  for  a  new  trial 
on  the  charge  of  assault  and  battery.  It  was  claimed  by 
counsel  that  defendant  could  not  be  convicted  of  a  higher  of- 
fense than  a  simple  assault  of  which  he  had  been  found 
guilty  in  the  justice's  court,  but  the  court  ruled  that,  where  a 
party  takes  an  appeal  from  the  justice's  judgment  in  a  csrim- 
inal  case,  the  effect  of  the  appeal  is  to  open  the  whole  case 
for  a  trial  de  novo  in  the  circuit  court,  for  the  reason  that 
the  case  is  tried  on  appeal  in  that  court  as  though  originally 
brought  there,  and  that  court  awards  sentence  on  the  con- 
viction without  any  regard  to  the  judgment  rendered  by  the 
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justice.  So  we  do  not  regard  the  Basmussen  Case  controlling 
upon  the  present  appeal.  We  conclude  that  the  third  quea- 
tion  must  be  answered  in  the  affirmatiye  and  therefore  the 
prisoner  should  be  discharged.  The  mandate  in  the  original 
opinion  is  modified  so  as  to  read  as  follows: 

By  the  Court. — ^The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  discharge 
the  defendant 

The  following  opinion  was  also  filed  May  8,  1908 : 

TiMXiN,  J,  (dissenting)^  The  plaintiff  in  error,  here- 
inafter called  defendant,  was  indicted  by  the  grand  jury  of 
Milwaukee  county  under  sec  4380,  Stats.  (1898).  The  in- 
dictment, following  matter  of  inducement  and  formality, 
charged  the  defendant  with  having  at  a  given  time  and  place 
threatened  one  Strauss  that  he,  defendant,  would  accuse 
Strauss  of  having  theretofore  committed  the  crime  of  brib- 
ery, setting  forth  the  threat  as  follows : 

"I  know  you  had  a  corrupt  agreement  with  the  Allen's 
Cornice  &  Corrugating  Works  and  that  you  voted  corruptly 
to  allow  them  the  contract  for  the  repairing  and  replacing  of 
the  roof  and  gutters  of  the  old  county  hospital  building,  and 
if  you  don't  give  me  $50  I  will  expose  you  aad  open  up  on 
you  by  putting  a  line  in  the  paper  tomorrow.'' 

This  was  averred  to  have  been  said  with  the  intent  on  the 
part  of  the  defendant  to  unlawfully  and  corruptly  extort 
from  Strauss  the  sum  of  $50.  It  was  further  averred  that 
the  defendant  "did  then  and  there  unlawfully,  wilfully,  ma- 
liciously, and  feloniously  hy  said  verbal  threats  and  commu- 
nicaiion  further  maliciously  threaten  to  wrongfully  injure 
the  person,  property,  business,  and  calling  of  Strauss,"  etc. 
The  defendant  was  convicted,  made  a  general  motion  for  a 
new  trial  and  took  various  exceptions,  and  the  case  came 
before  this  court  upon  writ  of  error.  On  January  8,  1908, 
Vol.  135—42 
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this  court  (by  decision  reported  ante,  p.  644, 114  X.  W.  505) 
reversed  the  judgmeut  of  conviction  of  the  defendant  and 
remanded  the  case  for  further  proceedings,  without  further 
specification,  not  inadvertently,  as  counsel  seem  to  suppose, 
hut  because  it  was  not  agreed  what  further  proceedings  would 
be  lawful  and  proper.  Counsel  for  the  state  moved  for  a  re- 
hearing, whereupon  this  court  granted  a  partial  rehearing; 
that  is  to  say,  a  rehearing  upon  the  following  questions: 
(1)  Should  the  verdict  be  construed  as  convicting  of  the  sec- 
ond charge  in  the  indictment  only?  (2)  If  the  verdict  be 
construed  as  convicting  of  both  charges,  was  the  ruling  of  the 
court  as  to  the  meaning  of  the  words  '^reaten  to  accuse  an- 
other of  any  crime  or  offense"  erroneous  t  (3)  In  either  oon- 
Blruction  of  the  verdict,  has  the  accused  been  put  in  jeopardy 
as  to  the  first  charge  so  as  to  preclude  a  new  trial  as  to  it  ? 

The  statute  in  question,  sec.  4380,  Stats.  (1898),  provides 
a  punishment  for  any  person  who  shall  (1)  maliciously 
threaten  to  accuse  another  of  any  crime  or  offense;  (2)  (ma- 
liciously threaten)  to  do  any  injury  to  the  person,  property, 
business  .  .  ;  of  anotber.  In  either  case  (3)  with  intent 
thereby  to  extort  money,  etc. 

I  think  it  should  have  been  obvious  to  counsel  that  the  re- 
argument  was  ordered  upon  a  view  of  this  statute,  in  sub- 
stance, that  a  threat  to  accuse  another  of  a  crime  was  one 
class  of  prohibited  threats,  consequently  one  offense,  and  that 
threats  to  do  injury  to  the  person,  property,  business,  etc,  of 
another  constituted  other  classes  of  prohibited  threats,  con- 
sequently other  offenses.  This  would  be  none  the  less  true 
even  if  some  threats  might  be  so  framed  as  to  come  within 
several  of  the  prohibited  classes  of  threats,  or  some  threats  so 
framed  that  it  would  require  judicial  inquiry  to  determine  in 
which  class  of  prohibited  threats  they  belonged 

The  word  "charge"  as  used  in  the  questions  submitted  for 
reargument  means  the  characterization  of  the  offense  found 
in  the  indictment.     That  only  one  set  of  spoken  words  was 
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employed,  that  these  words  were  characterized  by  the  pleader 
as  oonstituting  the  offense  of  threatening  to  accuse  of  crime 
and  also  as  constituting  the  offense  of  threatening  to  wrong- 
fully injure  the  person,  property,  business,  and  calling  of 
Strauss,  and  that  all  this  was  grouped  in  one  count  in  the 
indictment,  instead  of  having  been  set  forth  in  two  or  more 
fieparate  counts,  is  not  very  material  to  the  questions  here 
under  consideration.  I  believe  the  concession  of  one  of  the 
counsel  for  the  state  that  the  defendant  was  in  jeopardy  in  the 
case  at  bar  with  reference  to  either  charge  in  the  indictment 
was  improvidently  made.  As  we  have  seen,  the  defendant 
was  charged  in  the  indictment  with  having  spoken  certain 
words  with  the  prohibited  intent  It  was  therein  further 
charged  that  these  words  constituted  a  threat  to  accuse  of 
crime,  and  that  the  same  words  also  constituted  a  threat  to 
injure  the  person,  property,  business,  and  calling  of  Strauss. 
On  the  face  of  the  indictment  it  is  apparent,  from  the  words 
of  the  threat  there  set  out,  that  such  words  do  not  constitute 
a  threat  to  injure  the  person,  property,  business,  or  calling  of 
Strauss,  and  so  this  court  held  in  its  former  opinion.  The 
defendant  was  not  in  jeopardy  upon  this  charge  because  the 
indictment  was  in  that  respect  insufficient,  and  no  person  is 
to  be  considered  in  jeopardy  as  to  any  crime  insufficiently 
charged  in  the  indictment.  The  trial  court  held,  however, 
that  the  words  used  did  or  might  constitute  a  fhreat  to  in- 
jure the  person,  property,  business,  or  calling  of  Strauss,  and 
that  they  did  not  constitute  a  threat  to  accuse  of  crime.  The 
jury  returned  a  verdict  of  "guilty  as  charged.''  The  reargu- 
ment  waa  ordered  chiefly  upon  the  claim  made  in  the  moving 
papers  that  we  had  overlooked  the  case  of  Loew  v.  State,  60 
Wia  659,  19  N.  W.  437,  in  the  first  decision  of  this  case. 
Further  argument  and  reflection  have  convinced  me  that  the 
cases  are  not  analogous,  because  in  Loew  v.  State,  supra,  the 
jury  found  in  direct  opposition  to  the  instructions  of  the 
court,  but  the  trial  judge  thereafter  denied  a  new  trial,  so 
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conforming  his  view  of  the  law  to  that  entertained  by  the 
jury,  while  in  the  case  at  bar  the  verdict  of  "guilty  as 
charged"  must  by  all  reasonable  rules  of  interpretation  be 
held  to  mean  guilty  as  charged  according  to  the  interpreta- 
tion of  the  indictment  given  by  the  trial  court  in  his  instruc- 
tions to  the  jury.  Stroggins  v.  State,  43  Tex.  Crim.  605^ 
68  S,  W.  170,  and  cases  cited.  In  other  words,  we  are  to  pre- 
sume regularity,  not  irregularity.  In  case  of  conflict  this 
rule  must  be  paramount  to  the  rule  which  refers  a  verdict  of 
guilty  to  the  valid  counts  rather  than  to  the  invalid  counts  of 
an  indictment  Boies  v.  State,  124  Wis.  612, 103  K  W.  251. 
So  that  the  defendant  has  not  yet  been  found  guilty  of  a 
threat  to  accuse  of  crime.  Neither  has  he  been  acquitted  of 
that  charge  by  the  jury.  He  was  improperly  convicted  under 
(he  other  insufficient  charge  found  in  the  indictment  There 
is  no  disregard  of  instructions  to  be  presumed  and  none  is 
affirmatively  shown.  Any  decision  to  the  contrary  would  be 
obstructive,  far-reaching,  and  productive  of  confusion  in  the 
administration  of  the  law ;  hence  I  answer  the  first  question 
submitted  for  reargument  in  the  affirmative.  It  is  thought 
that  this  eliminates  the  second  question  submitted  for  reargu- 
ment because  in  form  only  conditionally  submitted.  From 
a  mere  verbal  viewpoint  this  is  correct.  But  the  determina- 
tion of  the  third  question  submitted  for  reargument  directly 
involves  and  makes  necessary  an  answer  to  the  second  ques- 
tion. The  logic  of  this  is  very  dear.  No  person  is  in  jeop- 
ardy unless  the  indictment  under  which  he  is  prosecuted 
charges  a  crime.  Yon  Rueden  v.  State,  96  Wis.  671,  71  N. 
W.  1048.  Therefore,  if  the  indictment  in  question  did  not 
charge  the  offense  of  threatening  to  accuse  of  crime,  the  de- 
fendant was  not  in  jeopardy  for  that  offense.  But  the  in- 
dictment in  no  manner  charged  or  set  forth  a  threat  to  ac- 
cuse Strauss  in  court  or  by  legal  proceedings.  Quite  the 
contrary,  because  it  set  out  the  exact  words  spoken,  and  from 
these  words  no  such  inference  can  be  drawn.   So,  whether  the 
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majority  of  this  court  are  aware  of  it  or  not,  their  decision 
that  the  defendant  was  in  jeopardy  of  punishment  for  the 
offense  of  threatening  to  accuse  Strauss  of  crime  deter- 
mines that  this  offense  is  well  pleaded  in  the  indictment 
supported  by  the  words  of  threat  quoted  in  the  indictment, 
and  hence  that  the  ruling  of  the  court  below  to  the  effect 
that  the  words  of  the  statute  in  question  only  cover  a  threat 
to  charge  one  with  an  offense  judicially  or  by  public  process 
was  erroneous. 

Now,  what  was  the  third  question  submitted  for  reargu- 
ment  t  It  is  not,  "Was  the  defendant  in  jeopardy  as  to  the 
first  charge?"  It  is,  "Has  the  accused  been  put  in  jeopardy 
as  to  the  first  charge  so  as  to  preclude  a  new  trial  as  to  it?" 
The  first  charge,  it  will  be  remembered,  is  that  wherein  the 
defendant  is  charged  with  threatening  to  accuse  of  crime.  I 
answer  the  third  question  submitted  for  reargument  in  the 
negative  for  the  following  reasons : 

1.  The  error  of  the  court  below  merely  amounted  to  a 
misdirection  or  erroneous  instruction  to  the  jury.  The  jury 
never  passed  upon  the  first  charge.  I  do  not  see  that  the  case 
at  bar  differs  in  principle  from  other  cases  of  misdirection  by 
the  court  with  reference  to  what  the  evidence  tends  to  es- 
tablish. I  do  not  think  that  every  time  a  new  trial  is  granted 
all  errors  in  instructions  of  this  kind  favorable  to  the  accused 
are  by  a  sort  of  ratchet-wheel  performance  to  remain  fixed 
and  unalterable  and  the  new  trial  confined  to  the  farcical  per- 
formance of  trying  the  accused  upon  what  remains  of  the 
case,  even  though  nothing  remains  upon  which  he  could  be 
convicted.  I  think  it  is  equally  farcical  to  say  that  the  ac- 
cused cannot  have  the  new  trial  which  he  asked  for  under  the 
only  valid  indictment  in  the  case,  but  he  must  be  discharged 
without  a  new  trial.  Was  the  accused  in  jeopardy  for  this 
offense?  Many  sayings  may  be  found  in  judicial  opinions  to 
the  effect  that  jeopardy  begins  when  the  accused  is  put  on 
trial  upon  his  plea  to  a  valid  indictment  and  a  jury  sworn 
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and  charged  with  his  deliverance.  No  doubt  in  many  cases 
this  is  sufficient^  as  where  the  jury  are  thereafter  dischai^ed 
against  his  objection  and  before  verdict  But  the  law  cannot 
be  built  up  upon, sayings  of  individual  judges  without  refer- 
ence to  the  facts  in  the  case  oonceming  which  such  things 
were  said.  A  rule  is  quite  accurately  deduced  from  a  large 
number  of  decisions  and  stated  in  Comm.  v.  Murphy,  174 
Mass.  369,  64  N.  E.  860,  as  follows: 

**By  jeopardy  is  meant,  we  think,  lawful  jeopardy  from 
the  commencement  of  the  proceedings  until  their  termina- 
tion by  a  proper  judgment  and  sentence,  or  aoquittal,  or 
what  the  law  regards  as  such.  It  has  been  held  in  numer^ 
ous  ca?os  that  where,  either  for  want  of  jurisdiction  or  from 
defect  in  the  indictment,  or  from  some  error  in  the  course  of 
the  proceedings,  the  verdict  has  been  set  aside  or  the  judg- 
ment has  been  arrested  upon  a  writ  of  error  brought  by  the 
defendant,  or  on  a  motion  made  by  him,  and  he  has  been 
tried  again,  he  was  not  thereby  put  in  jeopardy  a  second 
time." 

Does  the  law  regard  as  equivalent  to  an  acquittal  of  any 
particular  offense  a  misdirection  of  the  trial  judge  whereby 
he  informs  the  jury  that  there  is  no  evidence  sufficient  to  con- 
vict of  that  particular  offense  ? 

In  Brovm  v.  State,  109  Ga.  570,  34  &  E.  1031,  the  ac- 
cused was  on  trial  and  he  demurred  to  the  complaint  or  accu- 
sation. The  demurrer  was  overruled  and  the  case  ordered  to 
proceed,  after  which  the  accused  pleaded  not  guilty.  One 
witness  was  examined  and  the  court  then  came  to  the  conclu- 
sion that  the  demurrer  should  have  been  sustained,  and 
quashed  the  accusation.  The  defendant  was  then  put  on  trial 
upon  another  accusation  charging  the  same  offense,  and  he 
entered  a  plea  of  former  jeopardy  averring  that  the  first  accu- 
sation was  good  and  that,  arraigned  thereon,  he  was  put  in 
jeopardy.  This  plea  was  overruled  on  the  ground  that  it  did 
not  distinctly  appecw  that  the  accused  objected  at  the  time  to 
the  trial  judge  sustaining  the  demurrer  and  ordering  the 
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occtLsation  qunshed,  and  for  that  reason  he  could  not  at  a  sub- 
sequent trial  say  the  accusation  was  good  and  that  he  was 
thereby  in  jeopardy.  The  accused  obtained  a  ruling  that  the 
complaint  was  bad^  accepted  the  benefit  of  that  ruling,  and 
was  therefore  not  allowed  to  bring  in  question  the  propriety 
of  a  ruling  which  he  himself  invoked.  This  case  cites  and; 
purports  to  follow  Yon  Bueden  v.  Stcde,  96  Wis.  671,  71 
X.  W.  1048,  where  a  criminal  prosecution  was  dismissed  on 
motion  of  the  accused  on  account  of  the  insufficiency  of  the 
complaint,  and  it  was  held  that  the  accused  oould  not  there- 
after plead  former  jeopardy,  because  if  the  complaint  was  in- 
sufficient he  was  not  formerly  in  jeopardy,  and  if  the  com* 
plaint  was  in  fact  sufficient  he  could  not  after  this  action  on 
his  part  be  allowed  to  say  that  the  complaint  was  sufficient. 
I  presume  the  real  groundwork  of  these  decisions  is  that  the 
accused  has  invited  the  second  trial  and  himself  brought  it 
about. 

In  Jachson  v.  State,  55  Wis.  589,  13  K  W.  448,  fliera 
were  two  counts  in  the  information,  one  for  burglary  and  one 
for  larceny.  The  jury  found  the  accused  guilty  as  charged  in 
the  information.  The  supreme  court  held  the  evidence  was 
insufficient  to  sustain  the  charge  of  burglary  and  that  the  sen- 
tence for  larceny  exceeded  that  authorized  by  law.  This 
court,  however,  remanded  the  cause  for  a  new  trial  upon  both 
counts  and  said : 

"The  suggestion  was  made  by  the  counsel  for  the  plaintiff 
in  error  that  his  client  Avas  entitled  to  be  discharged.  We 
see  no  ground  for  so  holding.  He  moved  for  a  new  trial  in 
the  court  below  and  has  obtained  it  here." 

The  case  last  cited  was  one  in  which  the  supreme  court 
held  the  evidence  insufficient  to  sustain  one  of  the  counts  in 
the  complaint  upon  which  the  defendant  had  been  fully  tried 
on  a  valid  indictment.  It  considered  that  he  could  be  tried 
again  notwithstanding.  Are  we  to  distinguish  in  the  matter 
of  jeopardy  betw'een  a  ruling  of  this  kind  made  by  the  circuit 
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court  and  the  same  ruling  made  by  the  supreme  oaurt !  Is 
one  in  jeopardy  on  a  charge  which  never  was  passed  upon 
by  the  jury  because  excluded  for  allied  want  of  evidence 
by  the  trial  oourt>  but  not  in  jeopardy,  after  having  been 
fully  tried  thereon,  if  the  supreme  court  determines  that  it 
should  not  have  been  submitted  to  the  jury  for  want  of  evi- 
dence to  sustain  it  ? 

In  People  v.  Schoeneth,  44  Mich.  489,  7  K  W.  70,  the 
l^gal  effect  of  an  erroneous  instruction  to  the  jury  is  con- 
sidered in  a  case  where  that  instruction  w«it  to  the  extent 
of  stating  that  the  evidence  was  not  sufficient  to  warrant  a 
conviction  under  a  particular  count.    The  court  said: 

"The  instruction  given  to  the  first  jury  that  the  evidence 
was  insufficient  to  convict  of  the  breaking  and  entering,  if 
entirely  correct,  was  not  equivalent  to  an  acquittal  of  tiiat 
part  of  the  charge." 

In  that  case  there  were  two  counts  or  charges  in  the  indict- 
ment One  was  taken  away  from  the  jury  by  the  instruction 
referred  to,  and  upon  the  count  submitted  the  jury  disagreed 
and  were  discharged.  The  accused  then  moved  the  court 
that  he  be  no  further  prosiecuted,  first,  because  he  had  been 
once  in  jeopardy  upon  the  count  withdrawn  from  the  jury; 
and,  second,  because  on  the  other  count  on  which  the  jury 
disagreed  the  court  had  no  jurisdiction  of  the  offense  charged. 
It  was  ruled  that  the  legal  accusation  of  the  first  count  re- 
mained just  the  same,  and  no  part  thereof  was  eliminated  by 
the  charge  of  the  court  for  the  purpose  of  another  trial. 

In  Comm.  v.  Oovld,  12  Gray,  171,  where  the  court  quashed 
an  indictment  after  the  defendant  had  pleaded  not  guilty  and 
the  jury  had  been  impaneled  to  try  the  case,  it  was  held  that 
an  indictment  quashed  justly  or  erroneously  for  misdescrip- 
tion is  no  bar  to  a  second  indictment  for  the  same  offense.  In 
People  V.  Casborus,  13  Johns.  351,  a  like  ruling  was  made. 
To  the  same  effect  is  Oerard  v.  People,  4  111.  362. 

Chambers  v.  State,  44  Tex.  Grim.  61,  68  S.  W.  286,  is  a 
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-case  very  much  in  point.  A  statute  of  Texas  (art  884  of  the 
Penal  Code)  dedared  that  the  wilful  taking  into  possession 
-or  the  removing  from  their  accustomed  range  of  live  stock 
without  the  consent  of  the  owner  and  with  intent  to  defraud 
should  constitute  a  theft  The  defendant  was  on  trial  charged 
with  theftj  and  the  trial  court  erroneously  instructed  the  jury 
that  defendant  might  be  convicted  of  driving  stock  from  its 
accustomed  range  with  intent  to  defraud.  A  new  trial  was 
granted.  It  was  held  that  on  such  new  trial  the  accused  could 
be  tried  again  for  theft,  that  there  was  no  acquittal  of  theft 
by  the  former  conviction,  and  whatever  punishment  was 
found  under  the  former  verdict  was  set  aside  at  defendant's 
instigation.  He  was  retried  for  theft  and  convicted.  In  that 
.  case,  as  in  the  case  at  bar,  the  defendant  committed  only  one 
unlawful  act  This  was  considered  by  the  trial  court  to  be  an 
infraction  of  one  rule  of  law,  by  the  supreme  court  to  be  an 
infraction  of  another  rule  of  law.  On  the  second  trial  de- 
fendant was  properly  convicted  for  the  real  offense  shown  by 
the  single  unlawful  act  See,  also,  1  Bishop,  New  Crim.  Law, 
§§  998-1000. 

In  Perlcins  v.  State,  78  Wis.  551,  47  K  W.  827,  the  ac- 
cused was  found  guilty  of  manslaughter  in  the  second  degree 
and  he  brought  the  case  to  this  court  Almost  in  the  same 
language  used  by  the  trial  court  in  the  case  at  bar,  the  court 
below  had  said  to  the  jury  in  his  instructions:  "I  think  the 
evidence  does  not  tend  to  show  that  it  could  be  manslaughter 
in  any  other  degree  than  the  first  or  second  degree."  This 
took  from  the  jury  all  consideration  of  the  degrees  of  man 
daughter  below  the  second  degree  to  the  same  extent  as  the 
charge  in  the  case  at  bar  took  from  the  jury  the  question  of 
the  sufficiency  of  the  evidence  to  establish  a  threat  to  accuse 
of  crima  There  was  a  sufficient  indictment  in  the  Perkins 
Case  under  which  the  accused  might  have  been  convicted  of 
some  degree  of  manslaughter  below  the  second  d^ree,  just 
as  there  is  in  the  case  at  bar  a  sufficient  indictment  under 
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which  the  defendant  might  have  been  convicted  of  a  threat  to- 
accuse  of  crime.  This  court  was  of  opinion  in  the  Perkins 
Case,  as  it  is  in  the  case  at  bar,  that  there  was  evidence  to 
sustain  the  particular  chai^  of  crime  so  taken  away  from  the 
jury  by  the  trial  court  If  Schultz  was  acquitted  of  the  of- 
fense so  taken  away  from  the  jury  by  the  action  of  the  court 
in  the  instant  case,  why  was  not  Perkins  also  acquitted  by  the 
similar  action  in  Perkins  v.  State,  supra?  If  Schvltz  was  in 
the  instant  case  in  jeopardy  so  as  to  preclude  the  granting  of 
a  new  trial  for  the  offense  so  taken  away  from  the  jury  by  the 
court,  why  was  not  Perkins  in  jeopardy  on  all  the  degrees  of 
manslaughter  below  the  second  degree  ?  In  Perki/ns  v.  State, 
supra,  the  judgment  was  reversed  and  the  cause  remanded  for 
a  new  trial  so  that  Perkins  might  be  tried  in  such  new  trial 
for  either  the  second  or  third  degrees  of  manslaughter;  that  is 
to  say,  that  Perkins  might  be  tried  for  the  offense  so  taken 
from  the  consideration  of  the  jury  by  the  trial  court  The 
fact  that  in  the  one  case  the  accused  objected  to  the  ruling 
withdrawing  the  particular  offense  from  the  consideration  of 
the  jury,  and  in  the  other  availed  himself  swb  silentio  of  the 
ruling,  cannot  be  a  sufficient  ground  of  distinction  in  the  ap- 
plication of  legal  rules  as  the  authorities  amply  show. 

A  similar  ruling  Avas  made  in  Terrill  v.  Staie,  95  Wis.  276, 
70  N.  W.  356,  and  in  Duthey  v.  State,  131  Wis.  178,  111 
N.  W.  222.  If  one  accused  is  in  jeopardy  so  as  to  prevent 
remanding  for  a  new  trial  thereupon  as  to  all  other  offenses 
covered  by  the  indictment  and  supported  by  the  evidence  but 
erroneously  taken  away  from  the  jury  by  instructions  of  the 
trial  court,  the  consequences  are  serious  indeed,  and  the  fore- 
going cases  are  overruled  by  the  majority  opinion  in  the  in- 
stant case.  Not  only  that,  but  another  mischievous  precedent 
is  added  to  the  alreadv  too  crreat  number  of  those  bv  which 
the  courts  unnecessarily  obstruct  the  proper  administration 
of  the  criminal  laws,  and  which  tend  to  increase  the  prevail- 
ing disregard  of  law. 
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If  in  the  discretion  of  this  court  the  defendant  had  been 
discharged,  or  the  decision  of  this  court  had  remained  afi  it 
was  originally  written,  I  should  have  made  no  dissent,  be- 
cause I  would  yield  to  the  judgment  of  the  majority  as  to 
whether  in  the  discretion  of  this  court  this  particular  defend- 
ant should  be  discharged  or  retried.  But  when  a  decision  is 
made  to  be  hereafter  quoted  as  law  which  I  consider  both  er- 
roneous in  law  and  mischievous  in  tendency,  I  feel  bound  to 
dissent.  "Without  further  discussion  on  this  point  I  must 
submit  to  the  lawyers  and  judges  of  the  future  that  the  error 
of  the  court  below  was  a  mere  error  in  instructions  to  the 
jury,  and  that  upon  a  new  trial  granted  on  defendant's  mo- 
tion after  his  conviction  of  a  crime  under  the  same  indict- 
ment which  was  neither  charged  nor  proven,  he  cannot  be 
considered  acquitted  of  that  offense  which  was  properly 
charged,  nor  can  he  be  considered  as  having  been  in  jeopardy 
of  punishment  for  that  offense,  because  nothing  has  occurred 
which  the  law  regards  as  equivalent  to  a  termination  of  the 
prosecution  for  this  offense  by  judgment,  sentence,  or  ac- 
quittal noUe  prosequi  or  discharge  of  the  jury.  The  words  of 
the  constitution  are,  "No  person  shall  be  put  twice  in  jeop- 
ardy for  the  same  offense."  In  this  case  there  is  no  second 
jeopardy  nor  was  he  "put"  He  elected  to  continue  the 
former  and  only  jeopardy.  He  asks  a  new  trial  upon  the  ac- 
cusation found  in  the  indictment.  This  means  a  new  trial  ac- 
cording to  the  law  of  the  land,  not  according  to  blunders 
which  have  been  declared  not  to  be  law. 

2.  Other  reasons  leading  to  the  conclusion  that  the  cause 
should  have  been  remanded  for  a  new  trial  under  the  only 
offense  properly  charged  in  the  indictment  are:  (a)  This 
prosecution  is  for  a  misdemeanor.  Sec.  4380,  Stats.  (1898)  ; 
Bouv.  Law  Diet.  Misdemeanoe.  (b)  No  statute  desij^ates 
the  offense  as  a  felony  and  it  is  not  a  felony  at  common  law. 
Sec.  4637,  Stats.  (1898),  and  cases  in  note,  (c)  It  is  within 
the  description  of  sec.  3294,  Stats.  (1898).     (d)  In  prosecu- 
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tions  for  misdemeanors  the  rule  of  State  v,  Martin,  30  Wis. 
216,  does  not  apply.  Basmiissen  v.  State,  63  Wis.  1,  22  X. 
W,  835.  I  do  not  see  how  this  last  case  can  be  disregarded  or 
fairly  distinguished  by  the  majority.  If  it  be  said  that 
Basmussen  v.  State  is  distinguished  because  the  statutory 
consequences  of  an  appeal  from  justice  to  circuit  court  are  to 
open  the  case  for  a  trial  de  novo  as  if  the  cause  were  origin- 
ally commenced  in  circuit  court  and  that  Kasmussen  by  tak- 
ing his  appeal  elected  to  bring  about  these  consequences^  I 
answer  that  the  statutory  consequences  of  moving  for  a  new 
trial  in  a  criminal  case  are  quite  as  well  fixed  by  the  statute 
cited  in  the  next  subdivision,  and  Schultz  by  moving  for  a 
new  trial  elected  to  submit  to  the  power  and  discretion  of  the 
court  as  therein  declared. 

3.  The  defendant  moved  for  a  new  trial  generally,  and 
that  motion  was  denied  in  the  court  below.  This  court  has 
power  to  review  that  ruling  and  grant  the  new  trial. 

'The  circuit  court  may,  at  the  term  in  which  the  trial  of 
any  indictment  or  information  shall  be  had,  .  .  •  grant  a 
new  trial  ...  on  such  terms  and  conditions  as  the  court  may 
direct.  .  .  .  When  an  application  for  a  new  trial  under  this 
section  shall  be  refused  a  writ  of  error  shall,  on  the  applica- 
tion of  the  defendant,  be  issued  from  the  supreme  court  to 
bring  such  matter  before  it ;  and  upon  such  writ  the  supreme 
court  shall  have  the  power  to  review  the  order  refusing  to 
grant  a  new  trial  and  render  such  judgment  thereon  as  it 
may  deem  proper.''    Sec  4719,  Stats.  (1898). 

Under  such  statute  it  should  be  held,  conformably  to  the 
weight  of  authority  and  reason,  that  when  the  defendant 
moved  for  a  new  trial  he  asked  for  such  a  new  trial  as  the 
court  under  the  foregoing  statute  is  authorized  to  grant;  that 
is  to  say,  on  such  terms  and  conditions  as  the  circuit  court 
might  direct,  or,  in  case  that  motion  was  denied  by  the  circuit 
court  and  a  writ  of  error  taken  to  this  court,  "a  new  trial  upon 
which  this  court  could  render  such  judgment  as  it  might  deem 
proper.''  This  the  defendant  asked  for,  and  nothing  less  than 
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this  should  be  given  to  him.  We  have  no  right  to  presume 
him  guilty ;  no  right  to  presume  that  he  does  not  desire  an 
acquittal  arid  a  vindication ;  no  right  to  presume  that  the  ver- 
dict of  the  jury  upon  the  new  trial  will  be  otherwise  than  just 
and  correct  If  he  had  been  acquitted  by  the  jury  upon  one 
count  in  the  indictment  or  upon  one  charge  in  the  indictment, 
it  might  well  be  held  that  his  motion  for  a  new  trial  did  not 
extend  to  the  count  or  charge  upon  which  he  was  acquitted. 
State  V.  Martin,  30  Wis.  216.  But  nothing  of  that  kind  oc- 
curred in  the  instant  case.  The  defendant  was  not  con- 
strained to  move  for  a  new  trial.  He  could  have  raised  all 
the  questions  necessary  to  test  the  legality  of  his  conviction 
upon  the  second  charge  in  the  indictment  without  a  motion 
for  a  new  trial.  When  he  moved  for  a  new  trial  such  new 
trial  should  be  granted  upon  the  only  charge  in  the  indict- 
ment before  the  court  Wharton,  Crim.  PL  &  Pr.  §  518,  and 
cases;  People  v.  Palmer,  109  K  T.  413,  17  K  E.  213 ;  Peo- 
ple V.  Wheeler,  79  App.  Div.  396,  79  N.  T.  Supp.  454; 
Brawn  v.  U.  S.  2  Ind.  Terr.  582,  52  S.  W.  56 ;  State  v.  But- 
fin,  22  W.  Va.  771. 

In  State  v.  Parish,  43  Wis.  395,  the  court,  at  page  401, 
discussing  the  effect  of  a  motion  for  a  new  trial,  said : 

"When  a  verdict  of  guilty  in  a  criminal  case  is  set  aside, 
all  the  proceedings  on  the  trial  are  necessarily  set  aside  and 
vacated  with  the  verdict.  So,  when  the  verdict  is  set  aside, 
on- motion  of  the  accused,  and  he  afterwards  alleges  that  the 
trial  and  verdict  put  him  in  jeopardy  of  punishment,  it  may 
well  be  replied  that  the  portions  of  the  record  by  which  alone 
the  jeopardy  can  be  proved  have  been  set  aside  and  vacated  at 
his  request,  and  that  he  has  thereby  deprived  himself  of  the 
means  of  proving  his  allegation  of  jeopardy." 

Here,  again,  Jackson  v.  State,  55  Wis.  589,  13  N.  W.  448, 
seems  to  me  directly  in  point. 

There  is  a  broad  ground  of  distinction  between  the  rule  of 
State  V.  Martin,  30  Wis.  216,  and  the  instant  case  in  this  re- 
spect.    An  indictment  for  wilful  murder  under  our  statute 
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is,  for  the  purposes  of  this  question,  equivalent  to  an  indict- 
ment containing  counts  for  each  of  the  statutory  degrees  of 
homicide,  either  murder  or  manslaughter,  because  the  jury, 
generally  speaking,  may  find  the  defendant  guilty  of  any 
such  species  of  homicide  which  the  evidence  tends  to  estab- 
lish. Where  the  whole  case  is  submitted  to  the  jury  and  they 
find  him  guilty  of  one  of  the  lower  degrees  of  homicide,  it 
can  with  great  reason  be  held  that  the  defendant  was  thereby 
acquitted  of  all  the  higher  degrees  of  homicide  by  the  verdict 
of  the  jury.  This  rule,  however,  has  been  abrogated  by  stat- 
ute in  several  states  and  should  not  be  extended.  The  instant 
case  attempts  to  extend  this  rule  so  as  to  include  a  mere  mis- 
direction of  the  court  below  with  respect  to  what  the  evidence 
tends  to  prove,  and  holds  such  misdirection  equivalent  to  an 
acquittal  and  not  subject  to  correction  upon  a  new  trial  I 
think  this  conflicts  with  the  statute  relative  to  new  trials 
hereinbefore  quoted  and  with  cases  in  this  court  and  else- 
where cited  to  another  proposition  in  the  firstrnumbered  sub- 
division of  this  opinion.  Under  such  conditions  this  court 
should  apply  the  rule  of  State  v.  Commfrs,  3  Hill  (S.  C.) 
239 ;  that  is  to  say,  the  case  should  stand  as  though  it  never 
had  been  tried,  and  the  defendant  should  be  held  to  have  ob- 
tained a  new  trial  on  the  implied  understanding  that  the 
whole  case  should  go  back  and  be  tried  on  its  merits.  To  the 
same  effect  are  State  v.  Stanton,  1  Ired.  Law  (23  N.  0.) 
424,  and  Lesslie  v.  Stale,  18  Ohio  St.  390.  This  disposition 
of  the  case  is  in  my  opinion  also  authorized  by  the  follow- 
ing cases  in  this  state:  Perkins  v.  State,  78  Wis.  551,  47 
N.  W.  827;  Terrill  v.  State,  95  Wis.  276,  70  K  W.  356; 
Duthey  v.  State,  131  Wis.  178,  111  K  W.  222;  State  v. 
Pwrish,  43  Wis.  395 ;  Von  Bue^den  v.  Stale,  96  Wis.  671, 
71  N.  W.  1048 ;  In  re  Keenan,  7  Wis.  695 ;  Jackson  r.  Stale, 
65  Wis.  589,  13  N".  W.  448. 

On  the  three  grounds  above  stated  I  therefore  submit  that 
the  third  question  submitted  for  reargument  should  have 
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been  answered  in  the  negative;  that  is  to  say,  the  defendant 
was  not  in  jeopardy  as  to  the  first  charge  in  the  indictment 
«o  as  to  preclude  a  new  trial  as  to  such  charge. 

The  following  opinion  was  filed  June  4,  1908 : 

Marshall,  J.  (concurring),  I  will  add  briefly  to  what 
was  said  for  the  court,  stating  as  concisely  as  I  can  the  facts 
4ind  legal  principles  upon  which  I  understand  the  decision  in 
this  case  rests. 

Facing  the  facts  as  I  apprehend  the  majority  of  the  jus- 
tices understand  them  to  be,  the  legal  principles  leading  to 
the  final  conclusion  and  supposed  to  render  it  obligatory  are, 
in  view  of  previous  decisions  here,  I  think  elementary. 

Courts  cannot  make  the  law.  They  have  nothing  to  do 
with  matters  of  expediency.  If  the  execution  of  the  law  by 
means  of  judicial  interference  renders  punishment  for  crime 
eomewhat  uncertain  and  if  sometimes  through  judicial  errors 
possible  or  probable  guilty  persons  are  permitted  to  escape 
punishment  because  a  second  jeopardy,  the  first  being  not 
waived,  is  not  allowable,  courts  cannot  change  it.  Such  has 
been  the  policy  of  the  law  for  generations.  From  time  imme- 
morial, under  our  English  system,  efforts  to  punish  the  guilty 
have  had  to  face  the  peril  of  judicial  mistakes.  If  anything 
-should  be  done  to  make  that  peril  less  the  proper  place  of  ap- 
peal is  not  to  the  courts. 

The  facts  of  the  case  are  these:  The  accused  was  placed 
upon  trial  before  a  jury  duly  sworn  and  upon  an  indictment 
containing  two  charges  and  good  as  to  the  first  one.  The  case 
was  submitted  to  the  jury  upon  the  second  charge  only,  the 
court  holding,  upon  the  evidence,  that  he  was  not  guilty 
upon  the  first  There  was  a  verdict,  general  in  form,  but  it 
was  directed  as  seen  through  the  court's  instructions  to  the 
second  charge  exclusively.  There  was  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  which,  though  general  in 
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form,  by  necessary  inference  referred  solely  to  the  issue  raised 
upon  the  charge  in  respect  to  which  there  was  a  verdict  of 
guilty.  The  conviction  as  to  the  second  diSLtgOj  upon  such 
motion,  has  by  the  judgment  of  this  court  been  reversed. 

In  view  of  the  foregoing,  was  the  accused  put  in  jeopardy 
as  to  the  first  charge?  That,  it  seems,  is  ruled  in  the  afltana- 
tivo  by  this  plain  language  from  McDonald  v.  State,  79  Wis. 
651,  48  KW.  863: 

"Jeopardy  is  the  situation  of  a  person  where  a  trial  jury 
is  impaneled  and  sworn  to  try  his  case  upon  a  valid  indict- 
ment or  information  and  such  jury  has  been  charged  with  his 
deliverance." 

That  situation  occurred  in  this  case. 

We  should  say  in  passing  that  the  court  in  coming  to  that 
conclusion  considerately  determined  that  the  indictment  as 
to  the  first  charge  was  valid.  As  I  understand  it,  that  matter 
was  taken  into  consideration,  discussed  and  determined,  and 
the  judgment  pronounced  is  based  thereon. 

Was  the  jeopardy  in  which  the  accused  was  put  lifted  so  as 
to  open  the  way,  before  the  trial  ended,  for  a  second  trial  ? 
That  is  ruled  in  the  negative,  I  apprehend,  by  the  general 
principle  that  when  the  trial  of  a  criminal  case  shall  have 
been  fully  entered  upon,  the  accused  is  entitled  to  have  it 
finally  determined  before  a  dischai^  of  the  jury,  and  in  the 
absence  of  a  waiver  of  that  right  if  the  jury  are  discharged^ 
except  for  some  overpowering  necessity,  as  the  serious  illness 
of  a  juror  or  discharge  of  the  jury  because  of  inability  to 
agree  (State  v.  Sommers,  60  Minn.  90,  61  N.  W.  907),  or 
from  some  other  cause,  it  precludes  another  trial  A  termina- 
tion of  the  trial  by  mistake  on  the  part  of  the  court  or  act 
of  the  prosecutor,  subject  to  the  exceptions  noted,  operates  as 
an  acquittal.  People  v,  Kuhn,  67  Mich.  463,  35  N.  W.  88; 
Comm.  V.  Hart,  149  Mass.  7,  20  N.  E.  810.  That  is  regarded 
so  elementary  that  I  pass  it  without  further  citation  of  au- 
thority. 
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It  followB  that  since  this  case  does  not  come  within  any 
exception  to  the  general  rule,  the  jury  were  discharged  with- 
out passing  upon  the  first  charge  and  the  court  took  such 
chai^  from  the  juiy  upon  the  ground  that  the  accused  was 
innocent  of  the  offense  stated,  his  jeopardy  clearly  was  not 
waived  before  the  termination  of  the  trial. 

Was  the  jeopardy  which  commenced  and  was  oontinued, 
as  indicated,  waived  after  trial  by  any  act  of  the  accused? 
That,  it  seems,  is  ruled  in  the  n^ative  by  State  v.  Martin, 
30  Wis.  216;  State  v.  Hill,  30  Wis.  416,  and  other  cases  in 
this  court,  holding  that  a  motion  to  set  aside  a  verdict  and 
for  a  new  trial  must  be  regarded  as  directed  only  to  the  par- 
ticular count  of  the  indictment  upon  which  there  was  a  con- 
viction. The  court  said,  in  effect,  in  the  first  case  cited,  that 
when  a  person  stands  convicted  of  one  of  several  offenses 
charged  in  the  indictment  or  information  and  asks  to  have 
the  conviction  set  aside,  the  common-sense  understanding  of 
his  attitude  is  that  he  seeks  deliverance  from  the  charge,  only, 
of  which  he  was  convicted,  and  hence  asks  that  he  may  be 
tried  again  for  that  charge  and  none  other,  and  such  asking, 
necessarily,  does  not  waive  his  status  as  to  any  other  offense 
chaiqged  against  him.  That  is  the  unmistakable  logic  and 
eubstantially  the  letter  of  the  decision. 

Finally,  does  the  reversal  here  open  up  the  case  as  a  whole  ? 
That  seems  to  be  answered  by  what  has  been  said.  The  waiver 
involved  in  the  motion  to  set  aside  the  conviction  must,  nec- 
essarily, be  restricted  in  its  effect  after  reversal  here  the  same 
as  if  the  motion  had  been  granted  below,  under  the  doctrine 
of  State  V.  Martin,  supra;  State  v.  Belden,  33  Wis.  120,  and 
the  uniform  holdings  of  this  court  to  the  effect  that  a  motion 
to  vacate  a  convictipn  granted  in  the  first  instance  or  on  ap- 
peal only  waives  jeopardy  as  to  the  particular  offense  covered 
by  the  conviction  and  others  which  are  included  within  it. 
So  when  there  are  several  degrees  of  the  same  general  offense 
included  in  the  highest  of  such  degrees  and  a  conviction  of 
Vol.  135—43 
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one  of  them^  the  settiiig  aside  of  such  oonviction  upon  motieiii 
of  the  accused  only  throwB  down  the  bar  of  former  jeopardy 
as  to  the  particular  offense  and  the  lesser  degree  of  the  same 
general  class  included  in  it.  The  offense  covered  by  the  first 
charge  here,  though  it  was  the  result  of  the  same  act  whidi 
formed  the  subject  of  the  second  charge,  was  not  included 
within  it  One  must  carefully  distinguish  between  the  in- 
clusion of  one  or  more  minor  offenses  within  a  major  offense 
and  two  or  more  distinct  offenses  growing  out  of  the  same 
act. 

While  expressions  here  and  there,  and  perhaps  decisions, 
not  wholly  in  harmony  with  the  forgoing  may  be  found,  es- 
pecially unless  they  are  carefully  analyzed,  the  law  as  above 
stated,  in  my  judgment,  is  without  question  in  the  decisions 
of  this'court. 

To  recapitulate :  The  accused  was  placed  on  trial  before  a 
jury  on  a  good  indictment  as  to  the  first  charge  contained 
therein.  Therefore  he  was  put  in  jeopardy.  The  trial  was 
concluded  without  a  conviction  upon  such  charge  or  any  over- 
powering necessity  for  not  passing  upon  it  and  such  passing 
by  the  jury  was  rendered  unnecessary  by  the  act  of  the  court, 
whether  right  or  wrong  makes  no  difference,  in  deciding  as 
matter  of  law  that  the  accused  was  not  guilty.  So  the  legal 
effect  of  the  foregoing  stated  occurrences  was  a  full  acquittal 
as  to  such  charge;  therefore  the  jeopardy  in  which  the  ac- 
cused was  put  was  continued  till  after  the  conclusion  of  the 
trial  as  r^ards  a  second  trial  It  was  not  waived  thereafter, 
since  the  verdict  being  upon  the  second  charge  only  the  mo- 
tion for  a  new  trial  must  necessarily  be  restrained  accord- 
ingly. That  situation  has  not  changed  by  the  reversal  here, 
since  the  first  charge  is  not  for  an  offense  included  within  an- 
other in  respect  to  which  the  conviction  has  been  set  aside. 
So  the  constitutional  bar  to  a  second  trial  as  to  the  first  charge 
is  complete. 

• 

WiNSLow,  C.  J.,  concurs  in  the  foregoing  opinion. 
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Ab^vndonhient  of  appeal.    See  Appeal,  23. 

Acceptance. 
Of  defective  car.    See  Cabriebs,  5-9. 
Of  goods.   See  Contbacts,  4. 
Of  premlBes  from  lessee.    See  Landlord  and  Tenant,  8,  4. 

Accident  PoLior.    See  Insurance.  1-10,  15-17,  19-28. 

Accounting.    See  Partnership,  6,  8.    Pleading,  4. 

ACCOUNT  STATED. 

1.  Where  plaintiff  presented  to  defendant  a  statement  In  writing 

showing  the  debits  and  credits  with  respect  to  the  Items  em- 
braced therein,  which  defendant  admitted  to  be  correct,  the 
finding  that  this  constituted  an  account  stated  was  justified, 
although  the  defendant  at  the  time  of  admitting  the  correct- 
ness asserted  a  counterclaim,  which  plalntifC  denied,  growing 
out  of  another  transaction.  Begelke  d  Kohlhaus  Mfg,  Co,  v. 
Vincent,  237 

2.  Unless  the  balance  shown  on  an  account  stated  has  been  reached 

as  the  result  of  compromise,  or  unless  there  be  facts  working 
an  estoppel,  such  account  is  only  prima  facie  correct,  and  may 
be  impeached  for  mistake  of  law  or  fact  with  respect  to  the 
items  included  in  it  or  for  omission  of  items.  Ibid, 

ACTION. 

By  wTiom  may  6e  brought  or  maintained.  See  Appeal,  9.  Con- 
tracts, 7.  Corporations,  1-3.  Mortgages,  1.  Officers,  2. 
QuiETiNq  Title,  1.    Taxation,  4. 

Bar  of  former  judgment.    See  Judgment,  5. 

lAmitations,    See  Luiitation  of  Actions. 

Adequate  remedy  at  law.    See  Taxation,  3. 

Adjoining  Landownebs.    See  Adyebse  Possession. 

Adjournments.    See  Coubts,  4,  5. 

Admissions.    See  Evidence,  6.    Pleading,  9. 

ADVERSE  POSSESSION. 

See  Evidence,  7.    Quieting  Title,  2. 

Hostile  character  of  possession:  Permissive  use:  Intent. 

1.  For  twenty-nine  years  there  existed  a  substantial  fence  between 
the  property  of  plaintiff  and  of  defendant  which  was  always 
maintained  on  the  line  where  originally  placed  for  more  than 
twenty  years.    About  twenty  years  before  the  commencement 
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of  plaintiff's  action  defendant  and  her  husband  rebuilt  the  fence 
on  the  same  line  where  it  was  first  placed,  without  objection  by 
any  one.  Defendant  and  her  predecessors  in  title  always  claimed 
that  the  fence  marked  the  true  boundary  line  and  occupied  ad- 
versely the  land  included  within  it  Plaintiff  claimed  that  dur- 
ing a  portion  of  the  time  the  occupancy  of  the  defendant's 
grantors  was  permissive.  Held,  that  the  rebuilding  of  t&e  fence 
amounted  to  a  distinct  hostile  entry  sufficient  to  ripen  into  title 
by  adverse  possession,  even  though  there  had  been  permissive 
use  prior  to  that  time;  and  it  was  incumbent  on  the  true  owner 
to  establish  permissive  use  after  such  entry.    Mielke  v.  Dodge, 

388 

2.  In  an  action  in  equity  to  restrain  repeated  trespasses  the  evi- 

dence is  held  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  defendant  had  acquired  the  property  in  question  by 
adverse  possession,  notwithstanding  evidence  of  a  permissive 
use  prior  to  the  rebuilding  of  the  new  line  fence.  Ibid. 

3.  Evidence  of  a  defendant  claiming  title  by  adverse  possession  to 

the  effect  that  ehe  never  intended  to  claim  beyond  the  true 
boundary  line,  held  insufficient  to  defeat  her  title  acquired  by 
actual  adverse  possession.  Ihid. 

Continuity  and  excluaiveness. 

4.  Continuous  and  exclusive  possession  of  land  for  the  statutory 

period  raises  the  presumption  that  the  possession  was  adverse 
and  perfects  the  title  in  the  possessor,  unless  the  other  party  af- 
firmatively shows  that  for  a  part  of  the  time  at  least  the  pos- 
session was  not  in  fact  adverse.    Hamachek  v,  Duvall,  108 

Duration  and  continuity. 

5.  In  an  action  to  quiet  title  claimed  by  adverse  possession,  it  ap- 

peared that  defendant  donated  land  to  plaintiff,  who  entered 
into  possession  of  what  he  understood  was  included  within  the 
limits  t)f  the  donation.  During  his  possession  he  formed  a  part- 
nership with  J.,  to  whom  he  sold  a  half  interest  in  the  land  and 
the  business  conducted  thereon.  During  the  existence  of  this 
partnership,  defendant,  having  previously  given  no  deed,  in 
compliance  with  a  request  from  J.  executed  to  both  partners  a 
deed  covering  the  land  of  the  dimensions  in  accordance  with 
defendant's  version  of  the  original  gift  J.  was  unaware  that 
the  conveyance  did  not  cover  all  the  land  which  plaintiff 
claimed,  and  made  no  claim  himself  beyond  the  calls  of  the 
deed.  Plaintiff,  however,  protested  to  defendant  that  the  deed 
did  not  convey  all  the  land  donated,  and  renewed  his  protests 
during  the  partnership  and  afterwards.  Before  the  expiration 
of  the  statutory  period  the  partnership  was  dissolved  and  J.  re- 
conveyed  to  plaintiff  by  deed  the  same  property  covered  by  de- 
fendant's deed.  Plaintiff  continued  to  occupy  the  land  as  for- 
merly. Held  that,  as  between  the  parties  to  this  action,  plaint- 
iff's adverse  possession  continued  during  the  whole  time,  as  well 
during  the  existence  of  the  partnership  as  during  the  balance 
of  the  time,  and  was  not  affected  by  the  fact  that  J.  did  not 
know  of  plaintiff's  adverse  claim  and  made  no  claim  himself 
beyond  the  calls  of  the  deed  to  him  and  plaintiff.  Ilnd. 

6.  The  continuity  of  adverse  possession  is  not  broken  by  the  fact 

that  the  land  in  controversy  was  not  Included  in  any  deeds  by 
defendant  or  predecessors  in  title,  if  the  land  so  claimed  was 
within  the  limits  of  the  boundary  line  adopted.  Mielke  v.  Dodge, 
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7.  Wbere  defendant  in  adverse  possession  was  a  married  woman 

and  derived  title  through  a  deed  from  her  husband,  executed 
before  convej^ances  between  husband  and  wife  were  authorized, 
such  deed,  although  it  did  not  convey  a  legal  title,  did  convey 
an  equitable  title,  so  that  the  continuity  of  the  wife's  adverse 
holding  was  not  interrupted.  Ihid, 

8.  Where  defendant  in  adverse  possession  was  a  married  woman 

and  derived  title  through  a  deed  from  her  husband  before  di- 
rect conveyances  between  husband  and  wife  were  authorized, 
and  the  husband  occupied  the  land  for  a  year  after  such  deed 
but  died  before  commencement  of  plaintiff's  action,  and  his 
widow,  under  sec.  3872,  Stats.  (1898),  was  entitled  to  and  did 
occupy  the  lands  claimed  adversely,  held,  there  was  sufficient 
privity  between  defendant  and  her  husband  to  constitute  a  con- 
tinuity of  adverse  possession  from  husband  to  defendant    Ibid. 

9.  The  fact  that  possession  was  not  delivered  at  the  time  of  the 

execution  of  the  deed  from  husband  to  wife  and  that  the  hus- 
band occupied  the  land  for  a  year  after  such  deed,  was  not  suffi- 
cient to  interrupt  the  running  of  the  statute,  because  the  hold^ 
ing  by  the  husband  and  wife,  or  either  of  them,  was  adverse  as 
against  the  true  owner,  especially  where,  before  the  commence- 
ment of  plaintiff's  action,  the  entire  title  and  possession  had 
passed  to  defendant  Ibid. 

Failure  to  pay  taxes. 

10.  In  an  action  to  quiet  title  claimed  by  adverse  possession,  the  fact 
that  the  claimant  failed  to  pay  taxes  upon  the  land  adversely 
held  is  to  be  considered  in  Judging  the  character  of  his  posses- 
sion; but  it  is  by  no  means  conclusive.    Hamachek  v.  DuvaJl, 

108 

Interrupted  possession.    See  Qc:ietinq  Title,  2. 

Extent  of  possession:  Evidence:  Hearsay.    See  Evtdknoe,  7. 

Affidavits.    See  Elections,  1-4.    New  Trial,  9. 

Agency.    See  Brokers,  1,  2.    Principal  and  Agent,  1,  2. 

AiJEENATioN.    See  Vendor  and  Purchaser,  1,  2. 

Ambiguity. 
In  bond.    See  Evidence,  9-11. 
In  contract    See  Contracts,  2. 
In  insurance  policy.    See  Insurance,  9 

Amendment.  See  Indictment  and  Informatioit,  6.  .Judgment,  3. 
Pleading,  4-9, 11. 

Answer.    See  Appeal,  5.    Pleading,  10. 

APPEAL  AND  ERROR. 

Nature  and  grounds  of  appellate  jurisdiction.    See  Courts,  1,  2. 

Decisions  revieuHible:  Appealable  orders. 

1,  On  an  appeal  from  an  order  of  a  county  court  admitting  a  will 
to  probate,  the  contestants  filed  an  affidavit  of  prejudice  against 
the  presiding  judge  and  made  application  for  change  of  venue. 
This  application  was  denfed  by  the  presiding  judge  on  the 
ground  that  he  had  "neither  jurisdiction  of  the  person  nor  of 
the  subject  matter  thereof,"  because  the  undertaking  on  appeal 
was  insufficient.  On  an  attempted  appeal  to  this  court  by  con- 
testants under  sec.  3069,  Stats.  (1898),  held,  that  the  order  was 
one  denying  change  of  venue  and  v  as  not  appealable,  notwlth- 
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standing  that  in  denying  the  application  the  presiding  judge  at- 
tempted to  pass  upon  a  question  of  jurisdiction.  Will  of  Fraser: 
Fraser  v.  Fargo,  401 

2.  In  dismissing  the  attempted  appeal,  held^  that  the  effect  of  an 

appUcatlooi  for  change  of  venue  is  to  deprive  the  presiding 
judge  of  further  power,  except  as  required  hy  statute,  to  make 
a  proper  order  calling  in  another  judge  or  to  remove  the  cause 
to  another  jurisdiction,  and  therefore  he  was  not  competent  to 
determine  any  question  of  jurisdiction.  Ibid. 

3.  An  application,  made  during  the  pendency  of  a  contest  of  the  pro- 

bate of  a  will,  by  the  guardian  ad  litem  of  the  contestants,  for 
an  allowance  from  the  estate  to  procure  attendance  of  wit- 
nesses, being  a  separate  and  independent  proceeding  not  neces- 
sarily related  to  the  determination  of  the  contest,  an  order  en- 
tered thereon  is  final  within  the  meaning  of  subd.  2,  sec  3069, 
Stats.  (1898),  authorizing  an  appeal  from  a  final  order  affecting 
a  substantial  right  made  in  special  proceedings.  Frame  v. 
Plumb,  24 

Right  of  review:  Estoppel. 

4.  Where,  in  an  action  for  injury  to  an  employee  from  a  defective 

handhold  on  defendant's  engine,  the  special  interrogatories, 
"Was  the  condition  of  the  handhold  such  as  to  make  it  appar- 
ent to  one  knowing  its  condition  that  it  was  dangerous  to  use?** 
and  "Did  plaintiff,  on  the  day  of  and  before  the  accident,  know 
of  the  dangerous  condition?"  were  submitted,  and  the  jury  an- 
swered the  latter  in  the  negative,  defendant  cannot  complain 
that  the  former  was  unnecessary.    Beach  v.  Bird  d  Wells  L.  Co, 

550 
Same:  Waiver, 

5.  Where  the  court  and  the  parties  in  an  action  for  mandamus 

treated  a  demurrer  to  the  return  as  an  answer,  and  a  consent 
order  was  entered  referring  the  only  controverted  issue  to  a 
referee  to  report  the  testimony,  and  upon  his  report  the  court 
overruled  the  demurrer  and  denied  the  writ,  the  relator,  having 
consented  to  such  procedure,  cannot  complain.  State  ex  rel. 
Dresser  v.  District  Board,  619 

Parties  entitled, 

6.  A  respondent  may  have  the  benefit  of  his  exceptions  to  rulings 

in  support  of  a  judgment  which  would,  otherwise,  yield  to  ap- 
pellant's exceptions,  and  may  also  take  advantage  in  support 
of  the  judgment  of  any  fatal  defect  in  appellant's  case  not  re- 
quired to  be  brought  to  the  attention  of  the  trial  court  for  a 
ruling  and  exception  in  order  to  save  the  point  for  considera- 
tion on  appeal ;  but  in  the  absence  of  anything  of  the  character 
mentioned  preventing  a  reversal,  he  is  not  entitled  to  the  bene- 
fit of  his  exceptions  taken  in  the  court  below,  as  on  an  appeal 
by  him,  for  the  purposes  of  a  new  trial  as  a  matter  of  right, 
nor  is  he  entitled  to  have  a  motion  made  in  the  court  below, 
but  not  passed  upon,  considered  on  appeal.  Fleming  t?.  Northern 
Tissue  Paper  Mill,  157 

Scope  and  extent  of  review:  Remanding. 

7.  Where  defendant  moved  to  change  certain  answers  of  a  special 

verdict  and  upon  such  changes  being  made  to  enter  judgment 
for  him,  and  also  moved  to  set  aside  the  verdict  and  grant  a 
new  trial,  and  his  first  motion  was  granted,  held,  he  was  not 
entitled,  on  appeal  by  plaintiff,  where  the  trial  court's  action 
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on  his  first  motion  was  reversed,  to  have  his  second  motion, 
not  passed  upon  by  the  trial  court,  considered,  but  the  cause 
should  be  remanded  to  give  the  lower  court  opportunity  to  de- 
cide the  questions  not  previously  disposed  of,  notwithstanding 
sec.  3701,  Stats.  (1898),  providing  that  a  new  trial  should  fol- 
low a  reversal  only  when  necessary.  Ihid. 

Parties. 

8.  Where  the  contestants  of  a  will  obtained  an  order  directing  the 

proponent  and  special  administrator  to  pay  to  their  guardian 
ad  litem  funds  of  the  estate  to  procure  attendance  of  witnesses, 
the  executor  might  have  made  himself  a  party  to  the  proceed- 
ings by  appearing  and  moving  to  vacate  the  order,  but,  not  hav- 
ing been  made  a  party,  he  may  not  assign  error  on  appeal,  al- 
though he  is  special  administrator,  proponent,  and  executor. 
Frame  v.  Plumb,  24 

9.  During  the  pendency  of  a  contest  of  the  probate  of  a  will,  where 

the  same  person  was  proponent,  executor,  and  special  adminis- 
trator, application  was  made  by  the  guardian  ad  litem  of  the 
contestants  for  an  allowance  from  the  estate  to  procure  attend- 
ance of  witnesses.  An  order  to  show  cause  why  the  special 
administrator  and  proponent  should  not  be  ordered  to  pay  the 
expenses  was  directed  to  the  proponent  only  and  certain  re- 
spondents. The  flpecial  administrator  and  proponent  was  or- 
dered to  pay  the  allowance.  Beldy  the  special  administrator  not 
being  a  party  to  the  proceedings,  the  proponent  was  the  only 
person  upon  whom  the  order  could  operate  and  who  was  enti- 
tled to  appeal.  Ihid, 

Time  for  perfecting  appeal, 

10.  If  an  appeal  be  not  perfected  within  the  time  provided  by  stat- 

ute this  court  acquires  no  jurisdiction.    JSaeaaly  v.  Becor,    548 

11.  To  perfect  an  appeal  directly  from  an  order,  the  undertaking  for 

costs  required  by  sec.  3052,  Stats.  (1898),  must  be  served  within 
thirty  days  from  the  date  of  service  of  notice  of  entry  of  such 
order.  Ibid. 

Exceptions. 

12.  A  single  exception  to  a  portion  of  a  charge  containing  independ- 

ent propositions,  some  of  which  are  correct,  is  insufficient  to 
present  the  question  of  the  correctness  of  any  one  proposition 
singly.    Kersten  v.  Weichman,  1 

13.  Errors  assigned  respecting  remarks  of  counsel  and  admission  and 

rejection  of  evidence  cannot  be  considered  on  appeal,  in  the  ab- 
sence of  objections  taken  or  rulings  asked  thereon.  -    Ihid. 

Assignment  of  errors, 

14.  Where  no  error  was  assigned  in  appellant's  brief,  as  required  by 

Supreme  Court  Rule  10,  and  this  court  unaided  by  such  assign- 
ment was  unable  to  discover  material  or  prejudicial  error,  the 
judgment  was  affirmed.    Laing  v,  Williams,  253 

Stay  of  proceedings  pending  appeal. 

15.  Pending  an  appeal  by  both  parties  from  a  conditional  judgment, 

the  time  within  which  defendant  is  required  to  perform  the  con- 
ditions specified  must  be  considered  as  stayed.  Manitowoc  0.  P. 
Co.  17.  Manitowoc,  G.  B.  d  N.  W,  R.  Co.  94 

Questions  presented  for  revieto, 

16.  An  appeal  from  a  judgment  in  favor  of  respondent  in  an  action 

for  mandamus  will  not  bring  up  for  review  an  order  denying  a 
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motion,  made  after  the  judgment,  to  amend  the  petition.  State 
ex  reh  Dresser  v.  District  Board,  619 

Matters  to  he  shoivn  hy  record. 

17.  The  charge  of  the  court  Is  no  part  of  the  record  unless  it  be  in- 

corporated in  the  bill  of  exceptions.  Miller  «.  Kenosha  E.  R. 
Co,  68 

18.  This  court  can  consider  no  error  assigned  unless  it  is  a  part  of 

the  record  or  embodied  in  the  bill  of  exceptions.  Ibid. 

19.  In  an  action  to  abate  an  acid  plant  as  a  nuisance  by  reason  of  its 

proximity  to  plaintiff's  dwelling,  whether  the  court  may  apply 
the  doctrine  of  comparative  injury  to  the  respective  parties  is 
not  before  this  court  on  an  appeal  from  an  order  overruling  a 
demurrer  to  the  complaint.    Holman  i?.  Mineral  Point  Zinc  Co. 

132 
Printed  cases  and  briefs:  Compliance  toith  rules:  Costs. 

20.  Where  a  brief  failed  to  comply  with  Supreme  Court  Rule  10,  re- 

quiring a  concise  statement  of  the  leading  facts  or  conclusions 
which  the  evidence  tended  to  prove,  and  with  Rule  12,  requir- 
ing references  to  be  made  to  the  printed  case  where  the  evi- 
dence relied  on  may  be  found,  and  the  printed  case  did  not  con- 
tain an  abridgment  of  the  record,  be  required  by  Rule  6,  held 
that,  under  Rule  44,  no  costs  will  be  taxed  for  printing  the 
case  or  brief.    (Ressner  v.  Roeming,  535 

21.  Under  a  general  assignment  of  error  that  the  trial  court  erred  in 

overruling  defendants'  motion  for  a  new  trial,  appellant  dis- 
cussed numerous  specific  acts  of  the  trial  court,  each  of  which 
he  asserted  constituted  error.  These  acts  consisted  of  adverse 
rulings  upon  the  admission  and  exclusion  of  evidence,  wholly 
unrelated  to  one  another,  and  the  giving  and  refusal  of  instruc- 
tions. Heldj  on  inadequate  compliance  with  Supreme  Court 
Rule  10,  requiring  that  "the  brief  of  the  appellant  shall  contain 
a  concise  statement  of  .  .  .  the  errors  relied  upon."  Hoe/Her 
V.  CareWj  605 

Dismissal  of  appeal. 

22.  Where  respondent  moved  to  dismiss  an  appeal  from  an  order 

incorporating  a  'village  because  the  appeal  was  not  perfected 
within  the  required  time  from  the  service  of  such  order,  and 
the  evidence  was  conflicting  as  to  whether  the  order  was  ever 
served,  held,  that  proof  of  service  should  be  free  from  doubt, 
and,  in  the  absence  of  clear  proof,  the  motion  should  be  denied. 
Application  of  Clark,  437 

A  handonment  of  appeal. 

23.  On  an  appeal  by  both  parties  from  a  Judgment,  a  statement  by 

counsel  for  one  appellaint,  that  he  was  willing  to  accept  the 
Judgment  as  entered,  was  not  regarded  as  an  express  abandon- 
ment of  the  appeal.  Manitowoc  C.  P.  Co.  v.  Manitowoc,  G.  B. 
d  N.  W.  B.  Co.  94 

Withdrawing  exceptions. 

24.  Bxceptions  reserved  on  technical  grounds  to  the  form  of  certain 

questions  In  a  special  verdict  will  not  be  considered  on  appeal 
where  appellant's  counsel  requests  that  no  reversal  of  the  Judg- 
ment be  had  on  such  grounds,  which  would  only  have  tiie  effect 
to  impose  the  expense  of  another  trial,  and  with  but  little  like- 
lihood that  the  correction  of  any  such  error  would  lead  to  a 
different  result.    Schmitt  v.  Hamilton  Mfg.  Co.  117 
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Questions  of  fact:  Verdicts  and  findings. 

25.  On  an  appeal  on  the  ground  that  the  ruling  of  the  trial  court  was 

contrary  to  the  evidence  there  are  two  very  important  elemente 
which  are  generally  of  sufficient  weight  to  sustain  the  trial 
court  in  case  the  evidence  is  conflicting,  viz.,  the  presumption 
In  favor  of  the  correctness  of  the  findings  below  because  of  the 
superior  advantages  of  the  trial  court  for  determining  the  cred- 
ibility of  witnesses,  and  the  wide  difference  between  mere  and 
clear  unmistakable  preponderance  of  the  evidence.  Where  the 
respondent  Is  thus  aided  by  these  two  elements,  the  probative 
character  of  the  appellant's  evidence  must  necessarily  be  so 
strikingly  superior  as  to  leave  only  a  shadowy  ground.  If  any 
in  reason,  in  support  of  the  decision  complained  of  to  warrant 
a  reversal.    Litis  v.  Ooss,  405 

26.  Where  a  finding  of  fact  by  the  trial  court  is  not  excepted  to  It 

must  be  taken  as  a  verity  on  appeal.  Roach  v.  8anbom  Land 
Co.  354 

27.  An  interlocutory  decree  being  appealable,  if  there  are  no  excep- 

tions to  the  interlocutory  findings,  and  no  bill  of  exceptions 
preserving  the  evidence  on  which  the  findings  and  decree  were 
based,  the  findings  are  conclusive  upon  an  appeal  from  a  final 
judgment  founded  thereon.    Laing  v.  Williams,  253 

Same:  Presumptions.    See  Gbiminai.  Law,  10. 

28.  Where,  In  an  action  on  certificates  of  deposit,  an  appeal  was 

taken  on  the  hypothesis  that  the  statute  of  limitations  had  run 
before  the  action  was  commenced,  and  there  is  no  finding  of 
such  fact,  but  merely  a  conclusion  of  law  that  the  action  was 
barred,  this  court  may  assume,  in  the  absence  of  a  bill  of  ex- 
ceptions and  of  any  claim  by  counsel  to  the  contrary,  that  it 
was  admitted  or  shown  by  undisputed  evidence  on  the  trial 
that  the  action  was  not  commenced  within  the  statutory  period. 
Lusk  17.  Btoughton  State  Bank,  311 

Sam^:  Setting  aside  verdict  directed  for  defendant. 

29.  Where  a  judgment,  rendered  upon  a  verdict  directed  for  defend- 

ant, was  reversed  by  this  court  on  the  ground  that  plaintiffs 
evidence  considered  most  favorably  would  sustain  a  verdict  for 
him,  it  was  not  decided  that  the  evidence  was  of  such  probative 
weight  that  the  trial  court  on  a  retrial  might  not  set  aside  a 
verdict  rendered  thereon  as  against  the  great  preponderance  of 
evidence,  especially  as  there  was  much  additional  evidence  of- 
fered by  defendant  on  the  second  trial  tending  to  disprove  the 
prima  fade  case  made  by  plaintifit.  Wilson  v.  Chippetoa  Valley 
E.  R.  Co.  18 

Same:  Sufficiency  of  evidence. 

30.  The  verdict  of  a  jury  on  any  controverted  question  of  fact  cannot 

be  reversed  on  appeal,  if  there  was  any  credible  evidence  to 
support  it.    Corl>ett  v.  Physicians*  Cos.  Asso.  505 

31.  The  decision  of  the  trial  court  on  a  question  of  fact  will  not  be 

disturbed  by  this  court  unless  contrary  to  the  clear  preponder- 
ance of  the  evidence.    Miller  v.  C,  St.  P.,  Jf .  &  0.  R.  Co.        247 

Discretion  of  lower  court  in  granting  new  trial.    See  New  Trial,  1-6. 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Breach 
OF  Marriage  Promise,  3,  9.  Carriers,  9.  Crqcinal  Law,  8. 
Depositions.  Evidbnoe,  5,  11.  Indiothent  and  Information, 
6.  Injunction.  Judgment,  1.  Landlord  and  Tenant,  4. 
Pleading,  6.    Railroads.  9. 

32.  The  inadvertent  admission  of  objectionable  evidence  which  was 
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stricken  out  and  the  jury  instructed  to  disregard  it  is  J^eld  not 
to  constitute  prejudicial  error.    Vought  v.  State,  6 

33.  The  refusal  of  the  trial  court  to  direct  the  jury  to  consider  cer- 

tain classes  and  items  of  evidence,  the  refusal  to  amplify  his 
statement  of  the  rule  regarding  the  hurden  of  proof,  to  adopt 
the  words  suggested  by  defendant,  or  to  illustrate  the  rule  by 
reference  to  specific  classes  or  items  of  evidence,  is  held  not 
to  be  prejudicial  error.    Salchert  v.  Reinig,  194 

34.  Where  a  witness  was  permitted  to  testify  fully  to  all  that  tran- 

spired between  himself  and  A.  and  stated  that  the  name  of  B. 
was  never  mentioned,  it  was  not  prejudicial  error  to  exclude 
his  answer  to  a  question  whether  A.  had  ever  mentioned  B.  as 
owner  of  certain  property.    Hoeffler  v,  Careto,  605 

35.  Instructions  given  with  reference  to  plaintiffs  rights  as  chattel 

mortgagee,  even  though  erroneous,  were  rendered  harmless  by 
the  finding  of  the  jury  negativing  any  such  rights.  Ihid. 

36.  In  an  action  for  damages  to  plaintiff's  hand  while  operating  a 

drop  hammer,  the  rejection  of  evidence  from  other  employees  of 
a  general  custom  for  the  operators  to  insert  their  hands  under 
the  hammer  to  remove  objects  being  worked  upon,  held  not 
prejudicial  error,  as  each  of  the  operators  was  permitted  to 
testify  as  to  his  own  practice  so  to  operate  the  machine.  Buch- 
man  v.  Jeff  cry,  448 

Determination  and  di9VoHtion  of  cause:  Modification:  Reducing  dam- 
ages. 

37.  In  extending  an  option  to  parties  in  a  personal  Injury  case  to 

have  judgment  entered  for  a  less  amount  that  that  assessed 
by  the  jury,  on  the  ground  that  the  jury's  finding  was  excessive, 
the  trial  court  determined  the  minimum  and  maximum  amounts 
which  any  fair  and  impartial  jury  might  assess;  ascertaining 
such  amounts  by  what  juries  had  done  in  similar  cases,  and 
what  sums  had  been  held  excessively  large  or  small,  resolving 
all  reasonable  doubts  in  favor  of  making  the  minimum  small 
and  the  maximum  large.  Held  that,  although  the  minimum 
fixed  by  the  trial  judge  may  have  been  too  large,  still  the 
method  adopted  in  ascertaining  it  was  proper  and  fixed  the 
amount  as  correctly  as  could  be  expected.  Beach  v.  Bird  d 
Wells  L.  Co.  650 

Matters  not  finally  disposed  of  on  appeal.    See  Wills,  14. 

Vacation  of  judgment:  Entry  nunc  pro  tunc    See  Judgmbrt,  4. 

Mandate  and  proceedings  in  lower  court. 

38.  Where  the  legal  eftect  of  an  order  of  distribution,  made  in  an  ac- 

tion to  construe  a  will,  was  to  follow  the  will  and  vest  one 
third  of  the  estate  in  trustees  in  trust  for  a  named  beneficiary 
and  his  heirs,  no  question  of  the  binding  force  or  conclusive- 
ness of  such  order  arose  on  an  appeal  to  this  court,  and  accord- 
ingly a  decree  requiring  the  trustees  to  convert  the  trust  prop- 
erty into  money  for  distribution  may  be  directed.  WUliams  r. 
Williams,  60 

Rehearing:  Admissions  of  counsel. 

39.  It  is  not  considered  just  in  this  case  to  change,  on  account  of 

argumentative  admissions  by  appellant's  counsel  on  a  motion 
for  a  rehearing,  the  decision  of  this  court  reversing  the  judg- 
ment of  the  trial  court    Wilson  v.  Chippewa  Valley  E.  R.  Co, 

18 

APPEAI.ABLE  ObDEBS.      ScO  ApPEAI.,  1,  8. 
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APPEARANCE. 

« 

1.  A  defendant  In  an  action,  to  preserve  nis  status  as  not  having 

been  properly  served  with  the  summons,  must  abstain  from 
making  any  appearance  in  such  action  other  than  to  raise  the 
question  of  Jurisdiction  of  his  person.  Corbett  v.  Physicians* 
Cos,  Asso,  505 

2.  If  a  defendant  who  shall  not  have  been  efficiently  served  with 

the  summons,  after  appearing  solely  to  raise  the  question  in 
that  regard,  submits  to  a  trial  upon  the  merits,  he  cannot  there- 
after successfully  question  the  jurisdiction  of  the  court  as  to 
his  person.  Ibid. 

3.  An  exception  to  an  adverse  ruling  on  the  objection  to  Jurisdic- 

tion for  want  of  an  efficient  service  of  the  summons  and  a  sub* 
sequent  trial  upon  the  merits  participated  in  under  protest  by 
the  one  taking  such  exception,  notwithstanding  a  plea  that  the 
right  to  further  insist  upon  the  JurlBdlctional  defect  is  not 
waived,  does  not  change  the  foregoing  stated  effect  of  a  trial 
upon  the  merits.  Ibid. 

4.  A  trial  of  an  action  upon  the  merits  under  all  circumstances  pre- 

cludes a  defendant  participating  therein  from  subsequently 
successfully  challenging  the  result  upon  the  ground  of  want  of 
jurisdiction  of  the  person.  Ibid, 

5.  If  a  defendant  desires  to  avail  himself  of  want  of  jurisdiction  of 

his  person,  he  must  keep  out  of  court  for  all  purposes  except 
that  of  objecting  to  jurisdiction,  and  if  he  appears  and  takes 
any  steps  consistent  with  the  idea  that  the  court  has  jurisdic- 
tion of  his  person,  such  appearance  amounts  to  a  general  ap- 
pearance and  gives  the  court  jurisdiction  for  all  purposes.  Bes- 
tor  V.  Inter-Cowity  Fair,  339 

6.  Where  a  defendant  appeared  and  objected  to  the  Jurisdiction  of 

the  court  on  the  ground  that  the  summons  and  its  service  were 
defective  in  certain  respects,  and  moved  to  amend  the  return 
of  the  officer  to  conform  to  the  facts  and  that  the  action  be 
dismissed  because  the  court  had  not  acquired  jurisdiction  of 
his  person,  held,  that  the  appearance,  although  denominated  In 
the  motion  as  special,  amounted  to  a  general  appearance,  and 
gave  the  court  jurisdiction  for  all  purposes,  as  the  motion  could 
not  be  passed  upon  without  jurisdiction  of  the  person  and  the 
subject  matter.  Ibid. 

Arguments   and   remarks   ot  counsel.      See   Appkat.,   13,   23,    39. 

TBIAIi,  4. 

Arrest  by  de  facto  officers.    See  Officers,  4. 

Assault  with  intent  to  rape:  Evidence.    See  Crimiwal  Law,  6-8. 

Assumption. 
Of  risk.    See  Master  and  Servant,  12, 14-16. 
Of  liability  for  nuisance.    See  Nuisance,  8. 

Attorney  General.    See  Officers,  2.    ' 

BANKS  AND  BANKING. 

The  words  "issue"  and  "issued,"  when  used  with  reference  to  the 
giving  out  of  obligations  by  banks,  have  a  restricted,  special, 
and  almost  technical  meaning,  relating  exclusively  to  the 
moneyed  currency  of  the  country.  Lusk  v.  Stoughton  State 
Bank,  311 

Limitation  of  actions  on  certificates.    See  Limitation  of  Actions. 
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state  depository  a  pul>lic  officer.    See  Officers,  1. 

Bond  of  state  depository:  LiaJHlity  of  sureties.    See  Pbikcipal  a^o) 

SUBETY,  2. 
BSST  Ain>  SEGOXn>ABY  EVIDENCB.     See  EVIDENCB,  3. 

Bill  of  Bxcbptioks.    See  Appeal,  17, 18. 

BILLS  AND  NOTEIS. 

See  DT7BB88,  2.    Mortgages,  2.    Principal  and  Ageitt,  1.  2. 

"Note  to  maker's  order. 

1.  A  note  payable  to  the  order  of  the  maker  has  no  validity  until 

it  l8  negotiated,  and  when  Indorsed  In  blank  by  the  maker  it 
becomes  payable  to  bearer  and  may  be  transferred  by  delivery. 
Roach  V.  Banhom  Land  Co.  354 

Time  of  indorsement:  Presumption. 

2.  There  is  a  presumption  that  the  indorsement  of  a  note  takes 

place  at  or  about  the  date  of  the  note,  and  where  a  party's  right 
to  land,  mortgaged  to  secure  notes  payable  to  the  maker's  order, 
depended  upon  whether  the  land  was  conveyed  before  or  after 
the  notes  were  negotiated  by  the  maker,  the  burden  was  upon 
such  party  to  prove  that  the  notes  had  not  been  negotiated  at 
the  time  the  land  was  conveyed,  and  in  the  absence  of  such 
proof  the  negotiation  is  held  to  have  taken  place  before  the 
land  was  conveyed.  jjtVf. 

Consideration. 

3.  Notes  given  in  settlement  of  the  payee's  claim  for  stolen  hides 

purchased  by  the  maker's  partner  from  the  thiet  were  founded 
on  adequate  consideration.    Fred  Rueping  h.  Co.  v.  Watke,  616 

4.  A  defense  to  an  action  on  notes,  that  they  were  void  because 

given  to  prevent  criminal  prosecution  of  the  maker,  was  not  es- 
tablished where  it  was  neither  alleged  nor  proved  that,  at  the 
time  the  notes  were  executed,  any  criminal  prosecution  was 
pending  against  him  or  that  he  'was  in  fact  guilty  of  any  crime. 

Ibid. 

BOKA  B^DE  Purchasers.     See  Prattdulent  Conveyances.    Vendor 
AND  Purchaser,  5-9.    Wills,  11,  12. 

Bonds.    See  Officers,  1,  2.    Principal  and  Surety,  1,  2. 

BOUNDARIES. 

1.  Where  by  the  original  survey  and  government  plat  a  tract  of 

land  is  bounded  by  a  body  of  water,  such  body  of  water  is  a 
natural  monument  and  will  constitute  the  boundary,  however 
distant  or  variant  from  the  position  Indicated  for  it  by  the  me- 
ander line,  and  hence  will  control  as  a  call  of  the  survey  over 
either  distances  or  quantity,  except  where  the  body  of  water  is 
so  remote  that  it  cannot  in  reason  be  supposed  that  the  plat  in- 
dicates a  purpose  to  make  it  the  boundary  of  the  premises. 
Broum  v.  Dunn,  374 

2.  Where  plaintiff  claimed  the  shore  of  a  lake  as  his  boundary  and 

the  contour  of  the  lake  shore  was  in  general  similar  to  that  of 
the  meander  line  and  no  other  lands  were  surveyed  which  even 
by  a  projection  of  their  lines  to  the  lake  shore  could  Interfere 
with  the  projection  of  plaintiff's  lines,  held,  that  the  shore  of 
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the  lake,  although  considerably  remote  from  the  meander  line, 
was  to  be  taken  as  the  boundary,  and  neither  fraud  in  the  sur- 
vey nor  gross  mistake  in  the  location  of  the  lake  was  to  be  as- 
sumed 80  as  to  force  the  conclusion  that  the  government  did 
not,  under  the  rule  stated,  intend  to  convey  to  the  lake  shore. 

Ihid. 

3.  The  rule  that  where  a  meander  line  Is  drawn  on  one  side  of  the 
regular  survey  lines  the  boundaries  of  land  within  such  mean- 
der line  cannot  be  extended  across  such  survey  lines  in  order 
to  reach  the  water  front,  especially  when  the  survey  line  ap- 
peared upon  the  government  plats  as  a  boundary  of  another  lot 
or  subdivision  conveyed  to  some  one  else,  has  no  application 
where  the  meander  line  frequently  crosses  the  survey  line,  thus 
conclusively  refuting  the  inference  that  the  government  in- 
tended that  the  lot  line  should  be  confined  within  the  survey 
lines.  '  Ibid. 

Bbeach. 
Of  covenants.    See  CJovenants,  1,  2. 
Of  trust    See  Wnja,  11,  12. 
Of  warranty.    See  Insurance,  17,  18. 

BREACH  OF  MARRIAGE  PROMISE. 

PlaintifTs  unsupported  testimony. 

1.  Where  plaintiff,  in  an  action  for  breach  of  promise  of  marriage, 

testifies  positively  to  the  fact  of  a  promise  of  marriage,  this 
sufiices  of  itself,  without  corroboration,  to  support  a  verdict  in 
her  favor  on  that  subject,  unless  rendered  incredible  by  other 
evidence  or  by  such  a  conflict  with  the  uniform  course  of  na- 
ture or  with  fully  established  physical  facts  that  no  reasonably 
intelligent  man  could  give  it  credence.    Salchert  v.  Reinig,    194 

Disparity  of  ranh. 

2.  The  improbability  that  a  man  in  defendant's  rank  in  life  would 

engage  himself  in  marriage  to  plaintiff,  and  the  fact  that  plaint- 
iff's conduct  was  variant  from  that  which  usually  accompanies 
the  relations  between  engaged  persons,  is  not  so  inconsistent 
with  plaintiff's  testimony  of  the  making  of  the  promise  as  to 
require  this  court  to  set  aside  the  finding  in  her  favor.      Ihid. 

Evidence:  Harmless  error. 

3.  It  was  not  error  to  exclude  a  question  to  plaintiff  on  cross-exam- 

ination as  to  whether  she  had  promised  to  give  O.  a  portion  of 
her  damages,  and  evidence  that  C.  had  stated  to  witnesses  that 
plaintiff  had  promised  him  a  part  of  her  damages,  where  plaint- 
iff did  not  call  C.  as  a  witness,  and  when  called  by  defendant 
he  gave  no  evidence  tending  to  support  plaintiff's  case.       Ibid. 

Proving  defendant's  wealth. 

4.  The  admission  of  the  will  of  defendant's  father,  under  which  he 

was  a  beneficiary,  and  the  inventory  accompanying  it  which 
also  bore  defendant's  signature  and  was,  therefore,  his  own  ad- 
mission, was  held  proper  as  tending  prima  facie  to  show  the 
amount  of  his  wealth.  Ibid. 

Seduction  by  promise  of  marriage. 

5.  If  it  appears  that  plaintiff  has  associated  herself  in  the  sexual 

act  with  defendant  in  a  manner  and  by  conduct  which  excludes 
the  existence  of  any  barrier  of  virtue  or  chastity  of  character 
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needing  to  be  overcome  by  seductive  arts,  and  that  she  con- 
tinued such  intercourse  at  short  intervals  without  suggestion  of 
any  repentance  or  reformation  or  other  break  In  its  continuity, 
the  mere  fact  that  In  thn  course  thereof  and  after  the  illicit  re- 
lations arc  establisned  there  intervenes  a  promise  of  marriage 
will  not  support  a  finding  that  the  seduction  was  accomplished 
by  t:uch  promise,  although  plaintiff  may  have  testified  that  she 
continued  the  libidinous  relations  by  reason  of  It  Ibid. 

Chastity, 

6.  Where  damages  resulting  from  breach  of  promise  of  marriage 

are  sought  to  be  enhanced  by  the  fact  that  plaintiff,  relying  on 
such  promise,  was  seduced  by  defendant,  although  she  may  at 
one  time  have  lapsed  from  physical  chastity,  if  It  affirmatively 
appear  that  she  has  reformed  and  at  the  time  of  the  offense 
malmained  a  habit  of  sexual  virtue,  she  may  be  deemed  chaste 
within  the  meaning  of  the  law.  Ibid, 

Damages. 

7.  Where  a  verdict  was  awarded  for  $10,000  damages  f'Or  breach  of 

promise  of  marriage  and  $5,000  for  additional  damages  due  to 
seduction,  the  error  of  Including  additional  damages  for  the  se- 
duction as  a  separate  wrong  may  be  corrected  by  eliminating 
from  the  recovery  the  latter  sum.  Ibid. 

8.  In  an  action  for  breach  of  promise  of  marriage  a  verdict  of 

$10,000  damages,  where  defendant  was  beneficiary  of  a  one- 
third  interest  in  an  estate  of  $800,000  and  had  other  property, 
was  not  excessive.  Ibid, 

Seduction  enhancing  damages. 

9.  Instructions  to  the  jury  which  failed  to  limit  the  effect  of  the 

seduction  to  the  enhancement  of  damages  due  to  the  breach  of 
promise,  and  authorized  compensation  for  the  seduction  as  a 
separate  and  independent  injury,  are  held  to  have  been  errone- 
ous. Ibid. 

10.  The  fact  of  seduction  brings  in  no  additional  element  of  damage, 
but  at  most  serves  to  enhance  the  amount  of  those  elements 
which,  independently,  belong  in  the  action  for  the  breach  of 
promise.  Ibid. 

Bbiefs.    See  Appeal,  14,  20,  21. 

BROKERS. 

1.  A  commission  contract  for  the  sale  of  realty  contained  a  provision 

that  the  principal  could  revoke  the  same  on  ninety  days'  writ- 
ten notice  to  the  agent,  and  in  case  of  such  revocation  the 
agent  was  to  be  entitled  to  receive  no  compensation  unless  a 
sale  was  made  to  a  purchaser  procured  by  him  prior  to  the  ex- 
piration of  the  contract  Held,  that  the  agent  was  entitled  to 
recover  the  stipulated  commission  on  a  sale  consummated  by 
the  principal  after  the  expiration  of  the  contract  to  a  pur- 
chaser procured  by  the  agent  during  the  existence  of  the  con- 
tract and  with  whom  the  principal  had  previously  refused  to 
deal.    Wells  v.  Andreas,  319 

2.  Plaintiff,  a  real-estate  broker  employed  to  procure  a  customer  for 

the  sale  of  defendant's  property  for  $20,000  or  better,  produced 
a  customer  who  offered  $19,000.  Defendant  refused  such  offer 
and  declared  plaintiff's  agency  at  an  end.  Shortly  afterwards 
defendant  sold  the  property  to  the  same  person  through  an- 
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other  broker  for  $19,000.  Prior  to  plalntlfl'a  employment  the 
property  at  |19,00D  had  been  brought  to  the  attention  of  the 
purchaser  by  still  another  broker.  Held,  that  the  evidence 
warranted  the  finding  of  the  trial  court  that  the  plaintiff  never 
produced  a  customer  r.eady  and  willing  to  buy  at  a  price  satis- 
factory to  defendant    O^Keefe  v.  Stephenson^  342 

BuBDEN  OP  Proof.    See  Bills  aito  Notes,  2. 

CANCELLATION  OF  INSTRUMENTS. 

1.  A  court  of  equity  will  not  extend  affirmative  aid  to  a  mortgagor 

to  cancel  a  mortgage  and  quiet  title  against  it  except  upon  the 
condition  that  the  mortgagor  make  payment  or  tender  of  pay- 
ment of  the  debt  secured  by  the  mortgage  lien.  Hammond  v. 
Erickson,  570 

2.  In  an  action  to  rescind  a  contract  by  which  plaintiff  transferred 

livery  stock  for  defendant's  timber  lands,  for  reatltutlon  of 
property,  and  for  damages,  on  the  ground  that  defendant  had 
fraudulently  misrepresented  the  quantity  of  the  land  and  of 
the  timber  thereon,  the  evidence  is  'held  sufficient  to  sustain 
the  trial  court's  finding  that  defendant  made  fraudulent  repre- 
sentations which  deceived  the  plaintiff,  notwithstanding  the 
contention  of  defendant  that  plaintiff  had  opportunity  to  ex- 
amine the  land  and  had  actual  knowledge  of  the  facts  from  his 
personal  observations.    Mannel  v,  Shafer,  241 

CARRIERS. 

See  Railroads.    Street  Railways. 

Of  passengers. 

1.  Pursuant  to  an  ordinance  under  which  defendant  operated,  pro- 

viding free  transportation  for  police  officers,  defendant  was  ac- 
customed to  permit  such  persons  to  ride  without  charge.  Plaint- 
iff, a  policeman,  boarded  defendant's  car  believing  he  had  a 
right  to  ride  and  was  accepted  by  defendant  under  such  belief. 
While  so  riding  he  was  injured  by  defendant's  negligence.  He 
neither  tendered  nor  paid  fare,  nor  was  any  requested.  Sec.  11, 
art.  XIII,  Const,  and  ch.  357,  Laws  of  1899,  prohibit  granting 
free  transportation.  Held  that,  even  assuming  that  no  valid 
contract  existed  between  the  parties,  plaintiff,  by  the  defend- 
ant's acceptance  of  him  pursuant  to  its  custom,  became  a  pas- 
senger, and  the  trial  court  committed  no  error  in  so  ruling  as 
a  matter  of  law.    Gabhert  v.  Hacketi,  86 

2.  The  failure  by  a  person  riding  on  a  street  car  to  pay  fare  does 

not  deprive  him  of  his  rights  as  a  passenger  and  convert  his 
relation  to  the  carrier  into  that  of  a  mere  licensee.  Ihid. 

3.  One  entering  a  street  car  for  passage  with  the  consent  of  the  com- 

pany and  never  refusing  to  pay  his  fare  is  not  a  trespasser. 

lUd, 

4.  A  passenger  riding  on  the  platform  of  a  nonvestibuled  railroad 

car  from  his  own  ehoice  (there  being  seats  inside)  and  con- 
trary to  the  posted  rules  of  the  railway  company,  In  the  night- 
time, during  or  soon  after  a  severe  rainstorm,  and  while  the 
train  was  running  very  fast,  is  held,  as  matter  of  law,  to  have 
been  guilty  of  contributory  negligence.  Miller  v.  Chicago,  St.  P., 
M,  d  0.  R.  Co,  247 
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Of  live  stock. 

5.  A  common  carrier  contracting:  to  transport  horses  is  bound  to 
famish  suitable  cars  of  sufficient  size  and  adequately  venti- 
lated.  John  Schroeder  L,  Co.  v.  Ohioaoo  4  N.  W.  R.  Go.        575 

€.  In  order  to  relieve  a  common  carrier  contracting  to  carry  horses 
from  liability  for  damages  to  them  caused  by  transporting  them 
in  an  unsuitable  car,  it  must  appear  that  the  shipper  eontiacted 
to  accept  such  car  with  full  knowledge  of  its  defects  and  thttr 
likelihood  to  produce  the  injury  complained  of.  Ibid. 

7.  Whether  a  shipper  agreed  to  accept  a  defective  car  for  transport- 

ing horses  with  full  knowledge  of  the  defects  and  the  likell- 
hood  of  injuries  resulting  therefrom,  held,  under  the  evidence^ 
to  be  a  question  for  the  jury.  Ibid. 

8.  In  an  action  for  damages  for  loss  of  horses  caused  by  transport- 

ing them  In  a  car  insufficient  in  size  and  ventilation,  the  evi- 
dence is  held  not  to  warrant,  as  matter  of  law,  the  conduslon 
that  the  plaintiff  contracted  to  accept  the  car  with  full  knowl- 
edge of  its  unsuitableness  and  the  likelihood  of  injury  arising 
from  its  use.  Ibid. 

9.  In  an  action  against  a  common  carrier  for  damages  to  horses 

caused  by  transporting  them  in  a  car  alleged  to  have  been  in- 
sufficient in  size  and  ventilation,  the  special  verdict  is  held  not 
to  have  presented  properly  the  issue  whether  or  not  plaintiff 
accepted  said  car  with  knowledge  of  its  insufficient  ventilation 
and  of  the  probable  consequences  thereof.  .    Ibid. 

Cebtificatb  of  Deposit.    See  Limitation  of  Actions,  2. 

CHAMPERTY  AND  MAINTENANCE. 

The  evidence  as  to  whether  the  agreemenrt  between  plaintiff  and 
her  counsel  was  champertous  is  held  sufficient  to  sustain  the 
negative  finding  of  the  trial  court    Salchert  v.  Reinig^         194 

Changr  of  Possession.    See  B'raudui.ent  Conveyances,  1-4. 

Chakacter.    See  Criminal  Law,  5-8. 

Chabgino  the  Jury.    See  Appeal,  12, 17.   Trial,  13. 

Chastity.    See  Breach  of  Marriage  Promise,  6. 

CiRcnT  Courts.    See  Courts,  2,  3.   Partition,  1,  2.    Wills,  14. 

Cities.    See  Municipal  Corporations.    Towns. 

Cloud  on  Title.     See   Fralt>xtlent   Conveyances,   9.     Quietino 
Title,  1,  2. 

Co-employees.    See  Master  ani>  Servant,  11,  17. 

COMMERCE. 

L  "Commerce"  comprehends  all  the  intercourse  between  parties  nec- 
essarily or  ordinarily  involved  in  a  commercial  transaction  with 
reference  to  merchantable  commodities.  Loverin  d  Brotone  Co. 
V.  TraviSf  322 

2.  Transactions  involving  a  physical  transfer  of  merchandise  from 

the  possession  and  title  of  an  owner  in  one  state  to  the  posses- 
sion and  ownership  of  purchasers  in  another  are  interstate. 

Ibid. 

3.  Soliciting  orders  or  making  a  contract  for  the  sale  of  goods  sit- 

uated in  one  slate  and  which  by  the  terms  of  the  order  or  con- 
tract are  to  reach  the  hands  of  a  purchaser  in  another  is  an 
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inherent  part  of  the  commerce  consiE^ting  of  the  whole  trans- 
action. Ihid, 

4.  Delivery  to  the  purchaser  of  goods  needing  to  be  transported 

from  one  state  into  another  is  an  inherent  and  essential  part 
of  "conmierce/'  without  consideration  as  to  the  manner  or  con- 
tinuity of  the  transportation  or  the  maintenance  at  the  time 
of  delivery  of  the  same  inclosure  or  package  which  character- 
ized the  commencement  of  the  transportation.  Ihid. 

5.  Plaintiff,  a  foreign  corporation  having  a  store  In  Chicago,  em- 

ployed an  agent  In  Wisconsin  who  solicited  orders  for  groceries 
from  persons  within  the  state,  noting  the  orders  received  upon 
a  slip  headed  with  plaintlfC's  name  and  upon  which  he  inserted 
the  name  and  address  of  the  purchaser.  After  securing  several 
orders  the  agent  made  out  an  "order  sheet''  addressed  to  plaint- 
iff, directing  it  to  ship  to  him  the  goods  theredn  spectQed,  and 
on  the  sheet  he  stated  the  various  parcels  that  he  had  sold  to 
different  individuals,  each  order  being  referred  to  by  its  number 
but  not  by  the  name  of  the  purchaser.  The  goods  were  then 
wrapped  in  plaintiff's  store  at  Chicago  in  the  amounts  of  each 
specification  designated  by  the  number  of  the  order  on  each 
parcel  but  not  with  the  name  of  the  purchaser,  and  all  of  these 
parcels  were  then  assembled  in  larger  packages  and  sent  to 
the  agent,  who  opened  the  same  and  delivered  the  individual 
parcels  to  the  respective  purchasers,  collecting  a  price  greater 
than  that  charged  him  by  plaintiff.  His  profit  or  commission 
resulted  from  this  difference  in  price.  Held,  that  the  only  trans- 
action of  business  by  plaintiff  in  this  state  and  Its  only  con- 
tracts herein  were  in  the  conduct  of  interstate  commerce  and 
were  not,  therefore,  subject  to  the  provisions  of  sec.  1770&,  Stats. 
(1898).  Ihid. 

6.  Actual  knowledge  by  plaintiff  of  the  identity  of  the  person  for 

whom  any  given  package  of  goods  was  intended  when  it  started 
the  same'  on  its  transportation  from  Chicago  was  not  essential 
to  support  the  conclusion  that  the  act  of  delivery  by  the  agent 
was  a  part  of  interstate  commerce;  but  if  knowledge  were  nec- 
essary, then  the  agent's  knowledge  of  the  identity  of  the  pur^ 
chaser  was  the  knowledge  of  the  principal.  Ihid, 

7.  A  foreign   corporation  manufactured  brick  in   Illinois,  loade(( 

them  on  cars  there,  and  shipped  them,  pursuant  to  a  contract 
procured  by  its  traveling  salesman  in  this  state  and  approved 
at  the  company's  home  office  in  Illinois,  to  a  contractor  in  this 
state,  who  received  them  f.  o.  b.  cars  at  destination.  Held,  that 
the  transfer  of  the  brick  from  the  possession  and  ownership  of 
the  foreign  corporation  to  the  possession  and  control  of  the  con- 
tractor constituted  interstate  commerce,  in  which  said  corpora- 
tion was  entitled  to  engage  without  complying  with  sec.  1770&, 
Stats.  (1898).    United  States  Q.  €o.  v.  Gleasan,  539 

CoMPiiAiWT.  See  Elections,  4.  Fraxtdulewt  Conveyances,  11,  12, 14. 
Master  and  Sebvant,  9,  10.  Pleading,  3,  10.  Refobmation 
OF  Instbi;ment8,  2. 

Ck)icpox7NDiNa  Felony.    See  Bills  and  Notes,  4. 

Concurrent  Jurisdiction.    See  CJourts,  1-3. 

Condemnation  of  land.    See  Eminent  Domain,  2. 

Conditions  Precedent.  See  Corporations,  3.  Guaranty,  1.  Vendor 
AND  Purchaser,  2. 

Conduct  of  Counsel.    See  Appeal,  13,  23,  39.    Trial,  4. 
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CONFLICT  OF  LAWS. 

1.  The  law  of  the  state  where  land  is  sitaated  govems  its  descent, 

alienation,  and  transfer,  and  the  effect  and  construction  of  deeds 
conveying  it,  in  so  far  as  they  affect  the  rights  of  parties  aris- 
ing from  such  descent,  alienation,  or  transfer.  Lyndon  L.  Go. 
V.  Sawyer,  625 

2.  A  resident  of  Wisconsin  executed  in  Illinois  a  conveyance  of  land 

in  Mississippi  to  a  Mississippi  corporation,  pursuant  to  an  option 
contract  made  dn  Wisconsin  with  the  principal  stockholders  and 
officers  of  said  corporation  providing  for  a  conveyance  either 
in  Wisconsin  or  Illinois.  Held,  that  the  conveyance  was  gov- 
erned by  the  laws  of  Mississippi;  that  the  covenant  of  war- 
ranty contained  therein  cannot  be  treated  as  separate  and  in- 
dependent from  the  contract  of  conveyance;  and  hence  that  the 
rule  of  place  of  performance  governing  ordinary  commercial 
contracts  cannot  apply.  Ibid^ 

Consideration.     See  Bills  and  Notes,  3,  4.     E'rauduuent  Con- 

VEYANOES,  5.  JEiUSBAND  AND  WiFB,  2,  3.  YkNDOB  AND  PUB- 
OHASBB,  1,  3. 

Consolidation  of  Actions.    See  Pleading,  1. 


CONSTITUTIONAL  LAW. 

See  Street  Railroads,  3,  5. 

1.  Ch.  90,  Laws  of  1903,  providing  for  the  selection  of  grand  Jurors, 

is  constitutional.    Vought  v.  State,  6 

2.  The  power  of  the  state  to  impose  conditions,  mentioned  in  sec. 

17706,  Stats.  (1898),  on  granting  -to  foreign  corporations  the 
right  to  do  business  within  the  state  is  not  restrained  by  sec.  2, 
art  IV,  U.  S.  Const.,  providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  the 
citizens  of  the  several  states,  nor  by  sec  1,  amend.  XIV,  U.  S. 
Const.,  forbidding  the  state  to  make  or  enforce  any  law  abridg- 
ing the  privileges  or  immunities  of  citizens  of  the  United 
States.    Loverin  <£•  Browne  Co.  v.  Travis,  322 

3.  The  power  of  the  state  to  require  foreign  corporations  to  file 

their  articles  of  incorporation  before  transacting  business  with- 
in the  state  is  subject  to  such  implied  restraints  as  grow  out  of 
the  power  in  the  federal  government  to  regulate  interstate 
commerce.  I^*^ 

4.  Although  property  is  devoted  to  a  public  use  and  subject  to  pub- 

lic regulation  it  is  not  thereby  caput  lupinum;  and  its  owner 
may  insist  upon  his  own  price  therefor,  except  as  against  the 
power  of  eminent  domain,  and  upon  all  the  advantages  of  loca- 
tion and  of  existing  contracts,  so  long  as  he  does  not  run  counter 
to  reasonable  and  lawful  regulations  concerning  the  use  of 
such  property.    Eastern  Wis.  R.  d  L.  Co.  v.  Hackett,  464 

Constructive  Notice.    See  Vendor  and  Purchaser,  7-9. 

Contempt.    See  Courts,  3. 

CoNTRAcrroRs.    See  Coni^racts,  7.    Counties. 
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CONTRACTS. 

See  Bbeach  op  Mabbiage  Promise,  1-10.    Insurance,  1-9. 

Requisites  and  validity:  Acceptance.  See  Guaranty,  4.  Landlord 
AND  Tenant,  1,  2. 

Consideration.  See  Bills  and  Notes,  3,  4.  Fraudulent  Con- 
veyances, 5.  Husband  and  Wife,  2,  3.  Vendor  and  Pur- 
chaser, 1,  3. 

Validity  of  assent.    See  Duuess,  1,  2. 

Legality  of  object:  Estoppel.    See  Insurance,  22-25. 

Municipal  authority  to  declare  contracts  invalid.    See  Street  RAHi- 

ROADS,  4. 

Construction:  General  rules. 

1.  Where  parties  to  a  contract  use  language  the  construction  of 

which  Is  well  settled  by  law,  they  will  be  presumed  to  have 
used  it  understandingly  in  the  sense  established  by  judicial  con- 
struction.   Lathers  v.  Mut.  Fire  Ins.  Co.  431 

Same:  Ambiguity.    See  Evidence,  9-11. 

2.  Where  there  is  an  ambiguity  in  a  written  contract  and  ambigu- 

ous words  or  terms  are  to  be  construed  by  extrinsic  evidence 
or  the  surrounding  circumstances,  the  question  is  for  the  Jury. 
French  v.  Fidelity  d  Cas.  Co.  259 

Same:  Grant  of  right  of  way.    See  Easements,  1,  2. 

3.  A  grant  of  a  right  of  way  should  be  construed  with  reference  to 

the  condition  and  state  of  the  premises  at  the  time  the  grant 
Is  made,  and  a  court,  if  necessary,  will  put  itself  in  the  place 
of  the  parties  and  iread  the  instrument  In  the  light  of  the 
circumstances  surrounding  them  at  the  time  It  was  made. 
MeinecJce  v.  Smith,  220 

Same:  Contract  of  employment. 

4.  Defendant  employed  plaintiff  as  cheese-maker,  agreeing  to  pro- 

vide a  factory  and  to  supply  all  equipment  and  material  needed 
for  the  work.  Plaintiff  was  to  make,  tend,  and  cure  the  cheese 
and  take  care  of  it  until  removed  by  defendant,  and  to  indem- 
nify defendant  against  any  loss  due  to  bad  cheese  caused  by 
plaintifC's  negligence.  Plaintiff's  compensation  consisted  of  a 
stipulated  sum  per  hundred  weight,  the  use  of  the  factory  as  a 
residence,  and  cheese  and  milk  for  family  consumption.  The 
product  when  made  remained  in  the  factory  for  several  weeks 
with  no  opportunity  for  defendant  to  inspect  the  same  or  to 
know  the  character  either  of  the  services  or  of  the  product,  and 
by  the  time  defendant  had  such  an  opportunity  plaintiff  had 
drawn  advance  payments  on  his  compensation  which,  if  applied 
to  the  services  earliest  rendered,  would  fully  pay  for  the  work 
performed  on  that  particular  cheese  which  upon  inspection  was 
found  defective.  Held,  that  the  payments  to  plaintiff  and  the 
acceptance  and  sale  of  the  cheese  by  defendant  did  not  con- 
stitute a  waiver  of  his  right  to  damages  due  to  plaintiff's  neg- 
ligence, as  the  cheese  when  made  belonged  to  the  defendant  and 
was  at  all  times  in  his  legal  possession,  and  his  acceptance  and 
sale  thereof  could  not  be  treated  as  an  ordinary  acceptance  be- 
tween buyer  and  seller.    Wenger  v.  Marty,  408 

5.  Where  a  contract  of  employment  of  plaintiff  as  cheese-maker 

contained  a  warranty  by  plaintiff  against  loss  due  to  his  negli- 
gence, written  into  a  printed  blank,  such  written  addition  was 
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especially  significant  of  the  Intention  of  the  parties,  and  indi- 
cated a  purpose  to  absolve  the  defendant  from  much  of  his  duty 
to  object  to  or  reject  the  services  from  time  to  time  as  they 
were  rendered,  and  an  inference  of  intent  to  waive  did  not  re- 
sult from  the  same  circumstances  of  silence  or  continuance  of 
service  as  might  be  effective  in  the  absence  of  such  a  warranty. 

IMd. 
Same:  Accident  insurance  policy.    See  Insubance,  1-9. 

By  what  law  governed.   See  Gohttjct  of  Laws,  1, 2. 

Rescission  and  abandonment.    See  Pleading,  2. 

Performance  or  breach:  Part  performance. 

6.  PlaintifT  sued  for  the  value  of  services  rendered.    The  evidence 

showed  a  contract  to  do  certain  work  for  a  stipulated  sum, 
which  contract  was  never  com|)leted.  There  was  no  evidence 
of  an  acceptance  of  partial  performance  by  defendant,  nor  of 
the  value  of  the  services.  Held,  that  there  could  be  no  recovery 
of  the  sum  stipulated  nor  of  the  value  of  the  services.  Wood  v. 
Washington,  299 

Contract  for  benefit  of  third  persons, 

7.  Where  a  principal  contractor  bound  himself  to  the  faithful  per- 

formance of  his  agreement  with  a  county  for  the  erection  of 
certain  portions  of  buildings  and  to  "pay  all  claims  for  labor 
performed  and  materials  furnished"  for  such  work,  held  that, 
upon  the  consummation  of  the  transaction  between  the  imme- 
diate parties,  a  third  person,  furnishing  materials  for  such 
work,  obtained  a  right  under  the  contractual  terms  ithus  estab- 
lished for  his  benefit  which  he  could  enforce  against  the  sure- 
ties on  the  contractor's  bond  in  the  same  manner  and  to  the 
same  extent  as  if  he  had  personally  entered  into  and  assented 
to  the  engagement    United  States  O.  Co.  v.  Oieason,  539 

Contributory  Negligence.  See  Master  and  Servant,  18-22.  Rail- 
roads, 10-12,  14-16.     • 

Conversion  of  realty  into  personalty.    See  Wills,  13. 

Conveyances.    See  Conflict  of  Laws.    Deeds.    Fraudulent  Con- 
veyances.   Husband  and  Wife,  2,  3.    Vendor  and  Pubchasbb, 

5,  6,  8,  11. 

CoKvicTiON.    See  Criminal  Law,  1,  11,  12. 

CORPORATIONS. 
See  Estoppel.    Nuisance,  8,  9. 

Suit  by  stockholder:  Discretion:  Demand  on  officers. 

1.  In  case  of  a  wrong  to  a  corporation,  remediable  only  by  Judicial 

interference,  and  the  persons  possessing  the  primary  right  as 
its  officers  to  move  in  that  regard  fail  upon  demand  being  made 
by  a  stockholder  to  do  so,  or  without  such  demand  in  case  the 
circumstances  are  such  as  to  indicate  that  the  same  would  be 
useless,  any  stockholder  may  sue  on  behalf  of  all  the  stock- 
holders to  protect  the  corporate  rights,  making  the  wrongdoer 
and  the  corporation  parties  defendant    Donnelly  v.  Sampson, 

368 

2.  Whether  or  not  a  case  falls  within  the  principle  stated  must  be 

determined  by  its  own  peculiar  facts.  The  trial  court  has  c<»- 
siderable  discretion  in  the  matter;  and  its  determination  that 
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a  suit  is  proper,  within  the  principles  Justifying  its  equitable 
jurisdiction,  will  not  be  reversed  on  appeal  unless  it  clearly  ap- 
pears to  be  erroneous.  Il>id, 

3.  In  a  stockholder's  action  against  the  corporation  and  its  presi- 
dent to  vindicate  the  corporation's  right  to  certain  real  estate, 
held,  that  the  trial  coart,  in  overruling  a  demurrer  to  the  com- 
plaint, had  reasonable  grounds  to  conclude  that  efficient  de- 
mand on  the  corporation  to  bring  an  action  was  impracticable, 
if  not  impossible.  Ibid, 

Foreign  corporations:  Doing  business  within  state.    See  Ck)MMEKCK. 
Constitutional  Law,  2,  3. 

COSTS. 

See  Appeal,  3,  11,  20.    New  Trial,  10.    Wills,  2-4. 

In  aeuit  to  foreclose  a  mortgage,  the  mortgagee  sought  to  enforce 
his  lien  for  a  larger  amount  than  would  be  due  at  the  original 
rate  of  interest.  The  mortgagor  offered  to  pay  the  smaller 
amount  but  made  no  formal  tender  thereof,  and  counterclalmed 
for  cancellation  of  the  mortgage.  Held  that,  In  rendering  judg- 
ment for  the  smaller  amount  and  denying  defendant's  counter- 
claim, the  withholding  of  costs  from  both  parties  was  a  proper 
exercise  of  the  court's  discretion  under  sec.  2918,  Stats.  (1898). 
Hammond  v.  Erickson,  570 

Counterclaim.    See  Account  Stated,  1. 

COUNTIES. 

The  power  conferred  upon  a  county,  under  sec.  604,  Stats.  (1898), 
to  contract  for  the  erection  of  an  insane  asylum,  includes  au- 
thority to  make  contracts  for  the  benefit  of  third  persons  deal- 
ing with  immediate  contractors  of  the  county,  so  that  such  per- 
sons stipplying  materials  may  recover  therefor  under  the  con- 
tractor's bond  to  pay  all  claims  for  materials  furnished.  United 
States  O.  Co.  v.  Gleason,  639 

County  Courts:  Jurisdiction  to  award  costs  in  probate  matters.    See 
Wills,  2. 

COURTS. 

Jurisdiction:  Co-ordinate  and  conflicting. 

1.  There  is  a  distinction  between  want  of  jurisdiction  as  applied 

to  cases  wherein  the  court  assumes  to  act  as  to  a  particular 
subject  matter-  outside  its  constitutional  power  to  adjudicate, 
and  those  cases  within  its  power  but  wherein  it  is  prohibited 
from  exercising  jurisdiction  by  established  principles  of  reme- 
dial procedure.  In  cases  of  the  former  class  the  judgments 
are  void  for  want  of  power;  in  cases  of  the  latter  class  the 
judgments  are  erroneous,  but  are  binding  on  parties  to  the  liti- 
gation until  reversed  on  review  by  some  superior  court  or  other- 
wise set  aside.    Application  of  Clark,  437 

2.  An  order  for  the  incorporation  of  a  village  situated  partly  in  two 

counties  was  made,  pursuant  to  sec.  861,  Stats.  (1898),  by  the 
circuit  court  for  one  of  the  counties.  In  a  auo  warranto  action 
in  the  circuit  court  for  the  other  county  the  attempted  incor- 
poration was  adjudged  void.  A  socoud  order  of  incorporation 
was  made  by  the  court  that  made  the  first  order.    On  a  petition 
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to  vacate  this  second  order,  on  the  ground  that  it  was  inyalid 
because  the  yillage  was  already  incorporated  under  the  previ- 
ous order  and  the  judgment  of  the  court  In  the  gvo  toarranto 
action  to  the  contrary  was  void  because  that  court  had  no  ju- 
risdiction in  a  quo  warranto  action  to  set  aside  or  restrain  the 
order  made  in  a  court  of  co-ordinate  power,  held,  that  the  judg- 
ment in  the  quo  toarranto  action  was  not  void  because  beyond 
the  scope  of  the  court's  jurisdiction,  but  erroneous  because  pro- 
hibited by  well  established  principles  of  remedial  law,  and.  until 
reversed  or  otherwise  vacated,  it  was  binding  on  the  petitioner 
in  this  action,  and  precluded  his  challenging  the  second  order 
of  incorporation.  Ibid. 

5.  Where  a  circuit  court  for  one  county  ordered,  pursuant  to  sec.  861, 

Stats.  (1S98),  the  incorporation  into  a  village  of  territory  lying 
in  two  counties,  and  the  circuit  court  of  the  other  county  en- 
joined the  carrying  out  of  such  order,  held,  that  the  action  of 
the  officers  appointed  by  the  first  court  in  proceeding  with  the 
incorporation,  and  the  action  of  the  village  officers  exercising 
the  municipal  functions,  while  technically  a  violation  of  the  in- 
junction, was  lawful  and  in  good  faith  in  compliance  with  the 
statutory  mandate  and  an  order  imposed  by  a  court  of  co-ordi- 
nate jurisdiction,  and  the  attempted  interference  by  the  other 
court  was  without  legal  warrant  and  ineffective  to  impart  the 
quality  of  wrongrfulness  to  such  action.  Ibid. 

Discretion  of  court.    See  Corpobations,  2.    Ck>sT8.    Cbdonai.  Law,  6. 
Judgment,  2.    New  Trial,  1-6.    Trial,  18. 

State  and  federal  courts.    See  Street  Railways,  3. 

Supreme  court.    See  Appeal  and  Error.    Wills,  14. 

Circuit  courts:  Jurisdiction.     See  CJoubts,  2,  3.     Pabtitiow,  1,  2. 

REF0RILA.TI0N  OF   INSTRUMENTS,   1.      STREET  RAILWATB»   8,    6,   6. 

Wills,  14. 

County  courts:  Costs.    See  Wills,  2. 

Police  courts:  Docket  entries:  Cause  of  adjournment. 

4.  Sees.  4743  and  3574,  Stats.  (1898),  prescribing  requirements  as  to 
docket  entries  of  justices  of  the  peace,  are  not  applicable  to 
dockets  of  police  justices,  the  requirements  as  to  the  latter  being 
prescribed  by  sec.  925 — 68,  Stats.  (1898),  which  does  not  require 
an  entry  of  the  cause  for  an  adjournment.    Olson  v.  Hawkins, 

394 

6.  In  case  of  adjournment  by  a  police  justice  without  entry  in  his 

docket  of  the  cause  therefor,  the  presumption  is,  in  the  absence 
of  any  statute  conflicting  therewith,  that  sufficient  cause  ex- 
isted. Tbid. 

COVENANTS. 

1.  A  complaint  which  seeks  to  charge  defendant  with  a  breach  of 

a  covenant  in  his  deed  against  incumbrances  made  or  sufTered 
by  him  should  state  that  the  incumbrance,  which  is  alleged  to 
have  existed  at  the  time  of  the  conveyance,  had  its  inception 
while  defendant  was  owner  of  the  premises.  Lyndon  L.  Co.  v. 
Sawyer,  525 

2.  In   an   action  seeking  to   charge   defendant  with  liability  for 

breach  of  covenant  against  incumbrances  contained  in  a  deed, 
held,  on  demurrer,  that  the  answer  and  counterclaim  stated 
sufficient  facts  to  entitle  defendant  to  relief  on  account  of  fraud 
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against  plalntilt's  claim,  and  to  reformation  of  the  deed  so  as 
to  express  the  agreement  actually  made  between  the  parties. 

Ibid, 
Cbeditobs'  Remedies.    See  Fraudulent  Conveyances,  10. 

CRIMINAL  LAW. 

See  Indictment  and  Infobmation.    Lakcent.    Robbebt.    Thbeatb. 
Former  jeopardy, 

1.  An  Indictment  under  sec.  4380,  Stats.  (1898),  charged  that  de- 

fendant threatened  to  accuse  S.  of  the  crime  of  bribery  by  pub- 
lication In  a  newspaper  and  to  do  an  Injury  to  the  person,  prop- 
erty, business,  profession,  calling,  or  trade  of  S.  with  intent 
to  extort  money.  The  trial  court  instructed  the  jury  to  dis- 
regard the  first  and  to  consider  only  the  second  charge,  on  the 
ground  that  the  threat  to  accuse  of  crime  must  be  to  accuse  by 
judicial  or  public  process.  The  jury  found  defendant  guilty  of 
the  second  charge.  Held,  that  defendant  was  put  in  jeopardy 
on  both  charges.    Schultz  v.  State,  644 

2.  Defendant  was  charged  with  two  distinct  offenses  and  was  found 

guilty  of  one.  The  other  charge  was  withdrawn  from  the  jury 
by  the  trial  court  Held,  that  defendant's  motion  for  a  new 
trial,  though  general  in  form,  referred  solely  to  the  issue  raised 
upon  the  charge  in  respect  to  which  there  was  a  conviction. 

IMd. 

3.  By  asking  for  a  new  trial  on  the  second  offense  charged,  defend- 

ant did  not  as  to  the  first  offense  waive  the  jeopardy  and  open 
the  case  for  a  trial  on  both  offenses.  Ibid, 

Evidence  of  other  offenses  and  character  of  accused. 

4.  Svidence  of  disgraceful,  immoral,  or  criminal  conduct  of  one  ao 

cused  of  crime,  which  is  in  no  way  connected  with  the  crime 
itself,  is  inadmissible  upon  the  Issue  of  guilt,  and  its  admis- 
sion, or  any  attempt  by  the  prosecutor  by  suggestive  questions 
to  convey  such  facts  to  the  jury,  is  a  most  serious  abuse,  which, 
if  not  promptly  suppressed  by  the  court  with  an  explanation  to 
the  jury  to  remove  so  far  as  possible  the  ill  effects,  must  usually 
work  reversal.   Dungan  v,  State,  151 

5.  While  in  a  criminal  prosecution  the  undoubted  rule  is  that  evi- 

dence of  general  bad  character  or  specific  misconduct  of  the  ac- 
cused is  inadmissible  on  the  issue  of  guilt  or  innocence  of  the 
particular  crime  charged,  it  Is  nevertheless  qualified  to  the  ex- 
tent that,  when  the  accused  becomes  a  witness,  he  is  subject  to 
the  same  rules  as  other  witnesses,  and  his  veracity  may  be 
tested  on  cross-examination  by  questions  relative  to  the  moral- 
ity of  his  past  life,  but  such  questions  and  the  information  they 
adduce  are  solely  relevant  to  the  matter  of  veracity.         Ibid. 

6.  The  limits  of  this  kind  of  cross-examination,  namely,  for  the  pur- 

pose of  fairly  ascertaining  the  character  for  veracity  of  wit- 
nesses, are  left  to  the  discretion  of  the  trial  judge,  and  unless 
abuse  or  neglect  to  exercise  such  discretion  appear,  the  mere 
inquiry  of  defendant  as  a  witness  In  a  criminal  prosecution  as 
to  some  disreputable  conduct  in  his  career  bearing  but  slightly 
on  his  character  for  veracity,  need  not  result  in  reversal.    Ibid, 

7.  In  a  prosecution  for  assault  with  intent  to  rape,  while  a  ques- 

tion to  accused  whether  he  has  at  any  time  conducted  a  disrep- 
utable place  of  business,  ordinarily  bears  but  slightly  upon  his 
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character  for  veracity,  nevertheless  this  court  cannot  say  that 
in  no  case  might  not  such  questions,  in  the  discretion  of  the 
trial  Judge,  be  asked.  IJ>id. 

8.  In  a  prosecution  for  assault  by  defendant  on  his  stepdaughter 

with  intent  to  nijpe,  the  trial  Judge  permitted  the  prosecuting 
attorney  to  ask  accused  on  cros»«xamination  questions  tending 
to  the  insinuation  that  defendant's  wife,  the  mother  of  the  pros- 
ecuting witness,  was  a  dissolute  woman  and  engaged  in  prostitu- 
tion and  at  different  times  an  inmate  of  houses  devoted  to  that 
end.  and  stated  in  the  presence  of  the  Jury  that  he  permitted 
such  Inquiry  "in  so  far  as  it  touches  upon  the  real  considera- 
tion of  the  defendant  of  those  things  which  are  naturally  ex- 
pected and  that  we  naturally  expect  to  find  existing  between  the 
father  and  daughter  or  the  father  and  stepdaughter.  That  is 
all  the  bearing  it  has  in  this  case/'  Held,  that  the  admission 
of  such  evidence  was  prejudicial  error,  as,  taken  in  connection 
with  the  court's  statement,  it  need  not  be  confined  to  consid- 
erations of  mere  veracity,  but  might  bear  upon  the  likelihood 
of  the  commission  of  the  crime  itself,  and  if  the  Jury  heeded  it. 
the  fact  that  defendant,  or  even  his  wife,  was  an  Immoral  per- 
son living  among  disreputable  surroundings,  may  have  been 
by  them  considered  sufficient  to  overcome  the  presumption  of 
his  innocence  of  the  specific  act  charged.  Ibid. 

Evidence:  Weight  and  sufficiency.    See  LiAbgert,  5. 

Hearsay. 

9.  Where  the  complaining  witness  in  a  prosecution  for  robbery  tes- 

tified that  he  described  one  of  the  robbers  shortly  after  the  of- 
fense was  committed  to  the  sheriff,  who  was  then  permitted 
to  testify  that  such  description  was  given  him,  and  the  nature 
of  it.  held  that,  notwithstanding  the  preliminary  statement  of 
the  complaining  witness  that  he  had  given  a  description  to  the 
sheriff,  the  testimony  of  the  latter  was  incompetent  as  hearsay. 
Marshaix,  Siebeoker,  and  Kebwin,  J  J.,  dissent  on  the  ground 
that  such  testimony  was  admissible  on  the  same  principle  that 
a  memorandum  or  its  contents,  verified  by  the  person  who  made 
it,  may  be  used  by  such  person, — ^the  utterances  to  the  sheriff 
in  this  case  being  verified  by  the  person  who  made  them.  Oil- 
lotti  V.  State,  634 

Jury  following  instructions. 

10.  Where  there  is  nothing  in  the  record  of  a  criminal  case  tending 

to  show  the  contrary,  it  will  be  presumed  on  appeal  that  the 
jury  in  reaching  their  verdict  accepted  the  law  as  laid  down 
by  the  court.    Bchultz  v.  State,  644 

11.  Where  one  of  two  offenses  charged  In  an  indictment  was  with- 

drawn by  the  trial  court  from  the  Jury  and  they  were  instructed 
to  consider  only  the  second  charge,  a  verdict  of  guilty  as  charged 
should  be  construed  as  meaning  guilty  as  charged  in  the  in-  ' 
dictment  under  the  instructions  of  the  court.  Ibid. 

Acquittal  of  some  defendants. 

12.  Where  members  of  a  town  board  and  certain  town  officers  were 

indicted  for  larceny  of  town  orders  and  the  evidence  showed 
that  all  the  defendants  participated  in  the  issuance  of  such  or- 
ders in  pursuance  of  a  fraudulent  scheme  to  misappropriate 
town  funds,  the  acquittal  of  two  of  the  defendants  who  never 
cashed  any  of  the  orders  or  received  any  money  on  them  does 
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not  invalidate  the  conviction  of  another  member  of  the  board 
who  obtained  possession  of  three  of  the  orders  and  cashed  them. 
Yought  17.  Btate,  6 

Appeal:  Harmless  error.    See  Indiotmbnt  Ain>  Infori£ation,  6. 

Cboss-Exaionation.    See  Crimhtal  Law,  4-8. 

CBOSsmas.    See  Ekiitbnt  Domain,  1.    Railboabs,  1-4,  10-12,  14-16. 

DAMAGES. 

See  Appeai.,  37.  Breach  op  Marriage  PsoiasE,  4,  6,  7-10.  Drains. 
Eminent  Domain,  1,  2.  Injunction.  Insurance,  12.  Parti- 
tion, 2.    Vendor  and  Purchaser,  4. 

1.  In  an  action  in  equity  to  abate  a  nuisance  caused  by  the  construe* 

tion  and  maintenance  of  a  dam  and  to  recover  damages  there* 
for,  evidence  of  permanent  injury  to  plaintiff's  freehold  and  loss 
of  rentals  is  examined  and  an  award  of  $900  for  the  former  is 
found  excessive,  and  of  $700  for  the  latter  is  found  to  be  sup- 
ported by  sufficient  evidence.    Karns  v.  Allen,  48 

2.  Plaintiff  in  an  equitable  action  to  abate  a  nuisance  is  entitled  to 

Judgment  for  all  damages,  not  only  those  accruing  prior  to  the 
commencement  of  the  action,  but  up  to  the  time  of  trial.     Ibid. 

3.  In  an  action  in  equity  to  abate  a  nuisance  and  recover  damages 

therefor,  where  certain  individual  defendants  caused  the  nui- 
sance and  the  defendant  corporation,  after  purchasing  the  land 
in  connection  with  which  it  existed,  continued  the  nuisance, 
the  corporation  not  being  liable  for  the  damages  accruing  prior 
to  its  purchase  and  the  damages  not  being  apportioned,  no  dam- 
ages can  be  awarded  against  such  corporation,  but  a  judgment 
for  abatement  was  properly  awarded  against  all  the  defendants. 

IMd. 

4.  In  an  action  in  equity  to  abate  a  nuisance  and  to  recover  dam- 

ages therefor,  held  error  to  include  exemplary  damages  in  an 
award  of  compensatory  damages.  Ibid. 

5.  Sec.  3180,  Stats.   (1898),  does  not  authorize  recovery  of  exem- 

plary damages  in  an  equitable  action,  and  where  a  plaintiff 
elects  to  sue  in  equity  he  waives  his  right  to  recover  exemplary 
damages.  Ibid. 

Dams:  Nuisance.    See  Damages,  1-5. 

Death. 
Cause  of,  in  accident  policy.    See  Insurance,  10. 
Of  party  pending  appeal.    See  Judgment,  4. 
Of  beneficiary  of  vested  equitable  estate.    See  Wills,  9. 

Deceit.    See  Fraud,  1,  2. 

Declarations.    See  Evidence,  6. 

DEEDS. 

See  Covenants,  1,  2.    Fraudulent  Cona-eyances,  7-14.    Vendor  aS^d 

Purchaser,  5-7,  10,  11. 

1.  The  protection  of  the  recording  act  (sec.  2241,  Stats.  1898)  is 
not  confined  to  a  subsequent  purchaser  immediately  from  the 
same  grantor,  but  applies  to  one  who  takes  from  him  through 
mesne  conveyances,  and  protects  him,  if  a  purchaser  in  good 
faith  for  value,  in  case  the  chain  of  title  to  him  is  first  of  rec- 
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ord,  although  the  intermediate  grantees  were  chargeable  with 
bad  faith  or  paid  nothing.    McDonald  v,  Sullivan,  361 

2.  In  an  action  to  remove  clouds  on  title,  consisting  of  outstanding 
deeds  to  third  parties,  which  were  alleged  to  be  InTalid  because 
cut  off  by  the  provisions  of  the  recording  act  (sec.  2241,  Stats. 
1898),  both  plaintiff  and  defendant  traced  title  to  K.,  the  com- 
mon source.  Plaintiff's  title  rested  on  a  deed  from  K.  to  S. 
delivered  August  26  and  recorded  September  11,  and  a  deed 
from  S.  to  plaintiff  dated  November  12  and  recorded  NovGn> 
ber  21.  Defendant's  title  rested  on  a  deed  from  K.  to  W.  dated 
June  28,  and  from  W.  to  F.  dated  June  29,  both  deeds  being 
recorded  August  29.  The  deed  from  F.  to  defendant  was  deliv- 
ered September  12  and  recorded  September  17.  Held,  that  the 
recording  act  protects  the  one  "whose  conveyance  shall  be  first 
duly  recorded."  and  therefore  the  deed  from  W.  to  F.,  although 
without  consideration,  and,  it  may  be,  fraudulent,  and  although 
recorded  after  S.'s  deed  was  delivered,  must  prevail.  It)id* 

Construction.    See  Cokfiact  of  Laws.    Easements. 

Consideration.    See  Husrand  and  Wife,  2,  3. 

Deed  as  mortgage.    See  Vendob  and  Pubchaseb,  11. 

De  Facto  Offioebs.    See  Officers,  3,  4. 

Deficiency  Judgment.    See  Mortgages,  4. 

Definitions.    See  Words  and  Phrases. 

DsLivEBT.    See  Fraudulent  Conveyances,  1-4. 

Demand.    See  Cobporationb,  3. 

Demonstrative  Evidence.    See  Evidence,  4,  6. 

Demubrer.    See  Appeal,  6.    Pi^eading,  3. 

DEPOsrrABiES.    See  Officebs,  1. 

DEPOSITIONS. 

The  refusal  of  plaintiff  to  sign,  at  first,  her  deposition  taken  be- 
fore trial,  held  not  prejudicial  to  defendant,  as  she  did  sign  it 
before  trial  and  defendant  made  full  use  of  it  Balchert  v. 
Reinig,  194 

Descent  and  Distbibution.    See  Appeal,  38.    CoNFLicr  of  Laws,  1. 
Wills,  13. 

Discretion  of  Court.     See  Cobpobations,  2.     Costs.     Cbiminal 
Law,  6.    Judgment,  2.    New  Tbial,  1-6.    Tbial,  18. 

DIVORCE. 

1.  In  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman 

treatment,  held,  that  the  finding  of  the  trial  court  was  not 
against  the  preponderance  of  the  evidence  and  therefore  will 
not  be  disturbed.    Bailey  v.  Bailey,  560 

2.  In  an  action  for  divorce  on  the  ground  of  voluntary  separation 

for  five  years  next  preceding  the  commencement  of  such  action, 
the  evidence  is  held  sufficient  to  sustain  the  finding  that  the 
separation  was  mutually  voluntary.    Sanders  v.  Banders,     613 

3.  To  constitute  voluntary  separation  of  husband  and  wife  a  ground 

for  divorce,  it  must  appear  that  the  separation  was  mutually 
voluntary  at  its  inception  and  so  continued  throughout  the 
statutory  period.  IJHd. 
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Dockets.    See  Ck)UBTS,  4.  % 

DowKR.    See  Prauduuknt  Conveyanobs,  13.    Judgment,  5.    Quiet- 
iHQ  Title. 

DRAINS. 

Parsuant  to  sees.  1379 — 11  to  1379 — ^31,  Stats.  (1898),  relating  to 
the  drainage  of  Isuids,  commissioners  were  appointed  who  re- 
ported to  the  court  upon  the  feasibility  of  draining  certain^ 
lands  through  which  the  railroad  of  plaintiff  ran,  and  included 
a  list  of  all  lands  which  would  be  damaged  by  the  construction 
of  the  proposed  improvement,  and  awarded  to  plaintiff  certain 
damages.  On  plaintifTs  motion  the  report  was  modified  by  the 
court  60  that,  instead  of  determining  the  damages  to  the  rail- 
road company's  right  *of  way,  it  postponed  the  determination 
thereof,  and  attempted  to  bind  the  drainage  district  for  the 
expenses  of  changes  in  the  railroad  bridges  and  culverts  then 
or  thereafter  made  necessary  by  the  construction  of  the  drain- 
age system.  In  an  action  by  the  railroad  company  to  recover 
for  expenses  incurred  in  lengthening,  constructing,  and  recon- 
structing several  bridges  along  its  road,  made  necessary  by 
the  drainage  system,  held,  that  the  statute  under  which  de- 
fendant exists  and  which  prescribes  the  only  mode  of  raising 
money  with  which  to  pay  its  obligations,  clearly  contemplates 
that  the  whole  amount  of  damages  must  be  ascertained  and  re* 
ported  to  the  court  before  final  order  of  confirmation  of  the  re- 
port is  made  and  Initial  assessment  is  laid,  and  therefore  the 
modification  which  sought  to  impose  liability  on  the  district  for 
damages  to  be  afterwards  ascertained  was  void.  Ohicctgo,  M.  d 
8t,  P.  R.  Co.  V.  Lemontoeir  River  D.  DisU  228 

DURESS. 

1.  Duress  exists  where  one,  by  the  unlawful  act  of  another,  is  in- 

duced to  make  a  contract  or  perform  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of  free  will.  Fred 
Rueping  L.  Co.  v,  Watke,  616 

2.  Where  defendant's  partner  purchased  from  a  thief  hides  belong- 

ing to  plaintiff,  and  defendant,  after  deliberation  and  consulta- 
tion with  his  attorney,  executed  certain  notes  in  settlement  of 
plaintiffs  claim  for  the  value  of  the  hides,  held,  that  the  notes 
were  not  executed  under  duress.  Ihid, 

EASEMENTS. 

See  Licenses,  1. 

1.  By  mutual  agreement  between  plaintiff  and  defendant  the  for- 
mer granted  to  the  latter  "a  purely  personal  license  to  cross 
to  and  fro  across"  plaintiff's  land,  "for  his  own  personal  use 
and  in  pasturing  of  stock  and  in  getting  to  and  from  certain 
lands  owned  by"  defendant  "and  held  by  him  for  farming  and 
pasturage  purposes."  In  an  action  in  equity  to  restrain  de- 
fendant from  using  the  road  for  hauling  sand  from  a  pit  dis- 
covered and  developed  two  years  after  the  license  was  granted, 
held,  (1)  that  the  clause  "held  by  him  for  farming  and  pastur- 
age purposes"  was  a  limitation  on  the  right  to  use  the  way, 
and  not  merely  descriptive  of  defendant's  premises,  and  defend- 
ant, therefore,  had  only  a  license  for  his  own  personal  use  in 
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pasturing  stock  and  getting  to  and  from  his  lands  for  farming 
and  pasturage  purposes  and  not  for  bauling  sand;  (2)  that  un- 
der the  contract  and  the  evidence  defendant  acquired  no  inter- 
est in  the  land  over  which  the  road  passed.    Meinecke  v.  Smith, 

220 

2.  Under  a  contract  granting  to  defendant  a  right  of  way  over 
plaintiff's  land  defendant  was  to  pay  one  half  the  cost  of  huild- 
ing  the  road.  In  an  action  to  restrain  defendant  from  making 
an  unauthorized  use  of  the  way,  a  claim  for  damages  for  de- 
fendant's failure  to  pay  his  part  of  the  cost  of  constructing  the 
road  having  no  legal  connection  with  the  equitable  cause  of 
action  sued  upon,  testimony  offered  to  establish  it  should  have 
been  excluded.  Ihid. 

'Elbction  where  indictment  charges  in  alternative.    See  Iin>icTM£NT 

▲ND  iNFOBMATIOir,  4. 

ELECTIONS. 

See  Municipal  Corporations,  1. 

}f unregistered  voter:  Sufjlciency  of  affidavit. 

1.  In  a  municipal  election  the  affidavit  of  a  non registered  but  other- 

wise qualified  voter,  presented  to  establish  his  right  to  vote, 
stated  merely  that  he  was  a  resident  of  the  ward,  a  citizen  of 
the  United  States  or  had  declared  his  intention  to  become  such, 
that  he  was  of  lawful  age,  and  had  resided  in  the  state  one 
year  and  in  the  election  district  for  ten  days.  Held,  that  the 
affidavit  was  essentially  defective  in  that  it  failed  to  state,  as 
required  by  !sec.  61,  Stats.  (1898),  that  since  the  completion  of 
the  registry  of  voters  the  affiant  had  become  a  qualified  voter 
of  such  district;  that  he  was  a  voter  at  the  last  previous  gen- 
eral election  in  the  district  where  he  offers  to  vote,  and  has  not 
since  become  disqualified  by  removing  therefrom,  or  otherwise ; 
or  if  removed  therefrom,  that  he  was  then  a  legal  voter  of  this 
district,  or  has  otherwise  become  a  qualified  voter  thereof. 
State  ex  rel.  O'Neill  v,  Trask,  333 

2.  The  fact  that  some  of  the  forms  of  affidavits  provided  for  non- 

registered  voters,  desiring  to  present  proof  of  their  right  to 
vote,  were  essentially  defective,  does  not  entitle  such  voters 
to  rely  on  them  as  sufficient  proof  of  their  right,  as  sec.  23, 
Stats.  (1898),  forbids  the  receipt  of  the  votes  of  nonregistered 
electors  unless  they  show  their  qualifications  in  the  manner 
prescribed  by  sec.  61,  Stats.  (1898).  Hid. 

3.  Sec.  61,  Stats.  (1898),  prescribing  the  manner  of  proof  by  a  non- 

registered  elector  of  his  right  to  vote,  is  imperative;  and  the 
vote  of  such  an  elector  who  failed  to  comply  with  the  statute 
should  not  be  counted,  although  it  was  received  by  the  inspect- 
ors. Ibid. 

Action  to  contest  election:  Sufficiency  of  complaint, 

4.  In  a  proceeding  to  contest  the  defendant's  election  to  the  office 

of  alderman  the  answer  of  defendant  to  plaintiff's  allegation 
that  a  certain  person  had  voted  for  defendant  stated  that  he 
had  no  knowledge  as  to  how  such  elector  voted.  Held,  that 
this  was  not  equivalent  to  an  allegation  that  defendant  had 
not  sufficient  knowledge  or  information  to  form  a  belief  and 
therefore  does  not  put  plaintiff  to  proof  thereof.  Ibid. 

Electricity.    See  Street  Railroads,  14, 
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EMINENT  DOMAIN. 
See  Drains.    Judgment,  1.    MiLiiS  and  Milldaks,  1.    Watkbs  and* 

WATEBCOUB8BS. 

1.  In  a  condemnation  proceeding  the  defendant  railway  company 

acquired  a  right  of  way  through  plaintiffs  land,  thereby  sep- 
arating  it  into  two  nearly  equal  parts,  on  one  of  which  wafl  lo- 
cated plaintiff's  brick  factory,  and  on  the  other  the  clay  used 
in  such  factory.  Without  a  suitable  crossing  plaintiff  would  be 
cut  off  from  access  to  a  larger  portion  of  the  clay  land,  which 
it  could  only  use  profitably  in  connection  with  its  manufactur- 
ing plant  The  railway  company,  in  compliance  with  sec  1810, 
Stats.  (1898),  tendered  a  conveyance  of  a  suitable  crossing, 
which  plaintiff  refused.  Held  that,  as  the  railway  company  was 
bound  by  statute  to  provide  a  suitable  crossing,  the  plaintiff 
was  bound  to  accept  such  crossing  in  reduction  of  the  damages 
sustained  by  reason  of  the  taking  of  the  right  of  way,  and  that 
the  damages  must  be  assessed  with  reference  to  the  condition 
of  the  land  with  such  crossing.  Manitowoc  (7.  P.  Co.  v,  Mani- 
towoc, G.  B.  d  N.  W.  R.  Co.  94 

2.  Even  in  the  absence  of  a  statute  imposing  a  duty  to  provide  a 

suitable  crossing,  the  court  in  the  proper  exercise  of  its  equita- 
ble power  in  condemnation  proceedings  may  have  the  damages- 
assessed  with  respect  to  the  condition  of  the  property  with  such 
crossing.  IMd. 

Entibie  Contract.    See  Contracts,  6. 

Equity.  See  Cancellation  of  Instruments.  Damages.  Eminent 
Domain.  Mortgages.  Nx/isance.  Partition.  Quieting  Title.. 
Reformation  of  iNSTRunfENTS.  Street  Railways,  12.  Taxa- 
tion, 3.    Wills,  6-12. 

ESTOPPEL. 
See  Insurance,  19-23.    Vendor  and  Purchaser,  6. 

Where  the  principal  stockholders  and  officers  of  a  corporation,  by 
conduct  prior  to  its  organization,  would  be  estopped  from  en- 
forcing a  liability  against  a  grantor  of  land  for  breach  of  cove- 
nant against  incumbrances,  a  corporation  subsequently  organ- 
ized by  them  for  the  purpose  of  purchasing  such  land  would 
likewise  be  estopped.    Ltfndon  L.  Co.  v.  Sawyer^  52& 

EVIDENCE. 

Presumptions.  See  Appeal,  28.  Courts,  5.  Fraudulent  Convey- 
ances, 1-3.    Master  and  Servant,  4.    Towns,  8. 

Relevancy,  materiality,  and  competency.  See  Breach  of  Marriage 
Promise,  4.  Fraudcjlent  Conveyances,  4.  Master  and  Serv- 
ant, 21. 

1.  If  evidence  upon  a  trial  is  specially  restricted  by  the  offer  and 

the  ruling  receiving  it  to  a  particular  purpose,  as  that  of  im- 
peachment, the  question  of  whether  the  ruling  was  erroneous 
turns  on  whether  the  evidence  was  competent  for  such  purpose. 
Gorbeit  v.  Physicians*  Cas.  Asso.  605 

2.  In  case  of  evidence  upon  a  trial  being  admitted  for  a  particular 

purpose  only,  it  cannot  properly  be  considered  for  any  other 
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purpose  in  support  of  the  Judgment,  or  the  Judgment  be  re- 
versed upon  the  ground  that  the  evidence  was  improper  for 
such  other  purpose.  Ibid. 

Evidence  of  other  offenses:  Character  of  accused.    See  Cbdonai.  Law, 
4-8. 

Res  ititer  alios  acta.    See  Master  and  Sebvant,  8. 

Best  and  secondary  evidence. 

3.  Where  the  original  of  a  mortgage  was  proved  to  have  been  lost, 

a  printed  blank  form,  identical  with  that  upon  which  the  loBt 
mortgage  was  written,  was  admissible  to  establlA  the  printed 
portion  of  the  lost  instrument    Hoeffler  v,  Careto,  605 

Demonstrative  evidence. 

4.  In  an  action  for  death  caused  by  being  struck  by  an  electric  car, 

evidence  was  offered  of  experiments  made  with  the  car  in  ques- 
tion at  the  scene  of  the  accident  after  the  injury  for  the  pur- 
posing of  proving  within  what  distance  the  car  could  be  stopped. 
Held,  it  was  for  the  trial  court,  before  receiving  it,  to  determine 
upon  a  proper  showing  whether  the  conditions  existing  on  the 
two  occasions  were  prima  facie  essentially  the  same.  Wilson  v. 
Chippewa  Valley  E.  R.  Co.  18 

5.  In  an  action  based  upon  a  charge  of  gross  negligence  in  operat- 

ing a  street  car,  evidence  of  experiments  made  with  the  car  in 
question  at  the  scene  of  the  accident  after  the  injury  occurred 
to  show  within  what  distance  it  could  be  stopped  has  little,  if 
any,  bearing,  and  its  rejection  does  not  constitute  prejudicial 
error.  Ihid. 

Admissions  and  declarations.    See  Pleading,  9. 

6.  Declarations  as  to  ownership  of  property  by  one  having  no  rela- 

tions with  the  parties  interested  therein  are  not  admissible 
against  them.    Hoeffler  v.  Careto,  605 

Hearsay. 

7.  In  an  action  to  quiet  title  claimed  by  adverse  possession  to  land 

which  was  alleged  by  plaintiff  to  be  within  and  by  defendant  to 
be  without  the  limits  of  a  donation  by  defendant  to  plaintiff,  a 
newspaper  article  published  at  the  time  of  such  donation,  stat- 
ing the  dimensions  of  the  land,  and  prior  to  plaintiff's  accept- 
ance of  the  gift  and  entering  into  possession,  is  inadmissible. 
HaTnachelc  v.  Duvall,  108 

Documentary  evidence:  Identification. 

8.  The  question  of  identification  of  letters  offered  in  evidence  is 

prima  facie  for  the  court.  Where  there  were  other  letters  and 
signatures  of  the  author,  the  authenticity  of  which  was  con- 
ceded, and  which  by  comparison  at  least  constituted  some  evi- 
dence from  which  the  court  could  conclude  as  to  the  genuine- 
ness of  the  letter  offered,  a  finding  of  genuineness  was  not  so 
clearly  wrong  as  to  Justify  this  court  in  setting  it  aside.  Hoef- 
fler v.  Carew,  605 

Parol  evidence  affecting  writings.    See  CJontraots,  2. 

9.  A  contractor  agreed  to  construct  certain  portions  of  buildings 

for  a  county  and  bound  himself  to  pay  "all  claims  for  labor 
performed  and  materials  furnished"  for  his  portion  of  the  work, 
and  gave  a  bond  conditioned  for  the  faithful  performance  of 
his  contract.  Held,  there  being  no  ambiguity  in  the  agreement, 
parol  evidence  could  not  be  received  to  explain,  modify,  or  con- 
tradict it    United  States  O.  Co.  v.  Qleason,  539 
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10.  The  fact  that  such  agreement  operated  to  benefit  a  third  party, 

who  did  not  personally  assent  to  its  terms  at  the  time  of  its 
inception  or  before  the  materials  were  furnished,  would  not 
alter  the  rule  as  to  the  right  to  modify  written  agreements  by 
parol  evidence.  Ibid. 

11.  Where  a  contract  provided  that  plaintifE  should  perform  the 

work  therein  stipulated  for  "to  the  best  of  his  ability,"  held 
that,  the  expression  being  ambigruous,  it  was  error  to  exclude 
extrinsic  evidence,  consisting  of  plaintiff's  own  declarations  re- 
garding his  skill,  offered  to  Identify  the  standard  of  measure- 
ment referred  to,  and  as  the  charge  to  the  jury  carried  the 
same  ambiguity  the  error  was  prejudicial.    Wenger  v.  Marty, 

408 

Weight  and  sufficiency.  See  Appeal,  25.  Bbbaoh  of  Mabbiagb 
PnoiasE,  1,  2.  Brokeh,  2.  Cancellation  of  Instbuments,  2, 
Cabkiebs,  8.  Ghampebty.  Divobce.  Highways.  Husband 
AND  Wipe,  2.  Insubanoe,  17.  Landlobd  and  Tenant,  4. 
Laboeny,  6.  Licenses,  1,  2.  Masteb  and  Sebvant,  1,  13,  22. 
Municipal  Corpobations,  7.  Paupebs.  Pbinoipal  and  Agent, 
1.  Quieting  Title,  2.  Railboads,  10.  Robbeby.  Stbeet 
Railboads,  14.    Towns,  2,  7.    Wills,  2. 

Exceptions. 
When  respondent  may  take  advantage  of.    See  Appeal,  6. 
Sufliciency  of.    See  Appeal,  12. 

To  remarks  of  counsel  and  admission  of  evidence.    See  Appeal,  13. 
Withdrawing.    See  Appeal,  24. 
Findings  of  trial  court.    See  Appeal,  24. 

Exceptions,  Bell  of.    See  Appeal,  17, 18. 

Excessive  Daitages:  Reduction  and  method  of  ascertaining.  See 
Appeal,  37.    Bbeach  of  Mabbiagb  Pbomise,  & 

EXECUTION 

1.  Real  estate  is  not  subject  to  an  execution  levy,  in  the  sense  of 

an  actual  seizure  of  the  property,  as  in  case  of  personalty,  but 
it  may  be  constructively  levied  upon,  a  specific  lien  being 
thereby  obtained.    Hyman  v,  Landry,  598 

2.  There  is  no  way  pointed  out  by  statute  for  making  a  levy  on  real 

es'tate  under  an  execution.  Ihid, 

3.  Any  overt  act  by  an  oflicer  holding  an  execution  collectible  out  of 

realty,  showing  a  formed  purpose  to  appropriate  such  property 
to  the  satisfaction  of  the  writ,  such  as  an  advertisement  upon 
such  writ  of  a  levy  upon  the  property,  with  the  purpose  of  pur- 
suing the  same  to  effect,  is  an  efficient  levy  thereon.  Ibid, 

Executors  and  Administbatobs.    See  Appeal,  8.    Wills. 

ExEMPLABY  Damages.    See  Damages,  4,  5. 

ExPEBiMENTS.    See  Evidence,  4,  5. 

False  Repbesentatioks.    See  Fbaud.    Insubance,  15. 

Fedebal  Question.    See  Stbeet  Railboads,  3. 

Pellow-Sebvants.    See  Master  and  Sebvant,  11,  17. 

Findings.    See  Appeal,  26,  27. 

FiBE  Insubance.    See  Insurance,  13,  14. 

FoBBiGN  Cobpobations.  See  Commebce.  Constitutional  Law,  2,  3. 
Guabapjty,  3 
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FoBEiGN  iNSxniAiTOB  O01CFANIS8.    See  iNsmuNCS,  22-24. 

FORFKITUBES.     See  INSTTBAHOX,  1,  1^21.     YVSDOK  AKD  PUBOHABSB,  2. 

FoBMER  JvoPAia)T.    See  CRnnNAi*  Law,  1. 
F&ANOHisBS.    See  Stbsbt  Railwats. 

FRAUD. 
See  CANCBiXATioir  of  Iitbtruubnts,  2.    CovxirAim,  2.   Frauduuent 

COWVEYANCBS,   1-4. 

1.  Where  parties  are  so  situated  in  relation  to  the  subject  entering 

into  a  contract  that  defendant  is  under  a  duty  to  omunanicate 
to  plaintiff  the  true  facts,  the  failure  so  to  do  Is  at  defendant's 
peril,  whether  through  ignorance,  carelessness,  or  wilful  mis> 
statement.    Mannel  v.  Shafer,  241 

2.  In  an  action  to  rescind  a  contract  for  the  exchange  of  livery 

stock  for  timber  lands,  on  the  ground  of  fraudulent  misr^re- 
sentations  as  to  the  quantity  of  land  and  of  the  timber  thereon, 
the  evidence  showed  that  plaintiff's  agent  made  a  hasty  in- 
spection of  but  a  small  part  of  the  lands  embraced  In  the  nego- 
tiations; that  the  part  so  actually  viewed  had  on  it  a  much 
larger  quantity  of  timber  per  acre  than  the  portion  not  seen; 
that  defendant  represented  at  the  time  that  the  other  portions 
not  viewed  were  as  good  or  better  than  those  viewed;  VnaX  fur- 
ther inspection  was  omitted  to  enable  the  parties  to  return  to 
the  station  to  take  the  only  train  home  that  day.  Held,  that 
plaintiff's  agent  was  Justified  in  relying  on  defendant's  repre- 
sentations. Ihid. 

FRAUDS,  STATUTE  OF. 
See  Pahtztebship,  2,  3. 

An  oral  contract  to  conduct  partnership  dealings  In  land  being 
void  under  sees.  2302-2304,  Stats.  (189S),  such  invalidity  may 
be  raised  in  an  action  on  the  contract,  although  the  statute  i» 
not  specially  pleaded.    Langley  v.  Sanborn,  17S 

FRAUDULENT  CONVEYANCES. 

See  Judgment,  5.    Yendob  Ain>  Pubchaseb,  5,  6. 

1.  In  an  action  of  replevin  by  the  vendee  of  property  against  the 

vendor's  creditors  who  had  attached  the  same  while  it  still  re- 
mained In  the  vendor's  possession,  the  fact  that  there  was  no 
evidence  of  delivery  and  change  of  possession  as  required  by 
sec.  2310,  Stats.  (1898),  to  rebut  the  presumption  of  fraud, 
would  not  of  itself  justify  the  court  in  directing  a  verdict  for 
defendant  on  the  ground  that  the  sale  was  fraudulent  The 
question  would  still  be  open  whether  the  presumption  had  been 
overcome  by  other  evidence.    Hoeffler  v.  Carew,  COS 

2.  The  presumption  of  fraud  arising  under  sec.  2310,  Stats.  (1898), 

with  respect  to  a  sale  of  chattels  not  followed  by  change  of 
possession,  may  be  overcome  by  proof  of  payment  of  full  and 
adequate  consideration.  ,  Ibid. 

3.  The  seller  of  a  piano  on  which  he  held  a  mortgage  to  secure 

notes  given  for  the  purchase  price  agreed  to  take  it  back  after 
the  buyer's  default  and  to  surrender  the  notes.  Before  change 
of  possession  pursuant  to  this  agreement,  the  piano  was  at- 
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tached  by  the  buyer's  creditors.  In  an  action  of  replevin  by  the 
seller  the  court  Instructed  the  jury  that  If  it  was  agreed  be- 
tween the  buyer  and  seller  in  good  faith  that  the  buyer  should 
return  the  piano  to  the.  seller  on  his  calling  or  sending  for  it 
and  surrendering  the  notes  the  seller  could  recover.  Held,  that 
the  omission  to  state  that  the  transfer  must  not  only  be  in  good 
faith  but  also  without  Intent  to  defraud  the  buyer's  creditors 
was  not  prejudicial,  since  the  presumption  of  fraud  raised  by 
sec.  2310,  Stats.  (1898),  had  been  fully  overcome  by  proof  of 
the  payment  of  actual  and  adequate  consideration  in  the  form 
of  the  cancellation  of  the  buyer's  indebtedness,  and  there  was 
no  evidence  beyond  the  statutory  presumption  tending  to  estab- 
lish fraudulent  intent.  I^id, 

4.  Where  the  seller  of  a  piano  on  which  he  held  a  mortgage  agreed 

to  take  it  back  on  the  buyer's  default  and  to  surrender  the  notes 
given  for  the  purchase  price,  his  explanation  of  his  reasons  for 
not  recording  his  mortgage  was  admissible  as  bearing  on  the 
issue  whether  the  agreement  was  fraudulent  as  to  the  buyer's 
creditors.  Ibid, 

5.  Cancellation  of  an  existing  bona  fide  indebtedness  from  vendor 

to  vendee  is  tantamount  to  the  payment  of  actual  and  adequate 
consideration.  Iibid. 

6.  The  word  "void"  in  sec.  2320,  Stats.  (1898),  relating  to  convey- 

ances of  property  in  fraud  of  creditors,  means  voidable.  Htrtnan 
V,  Landry,  598 

7.  If  a  debtor,  by  collusion  with  another,  conveys  his  realty  to  such 

other  in  fraud  of  his  creditors,  notwithstanding  sec.  2320,  Stats. 
(1898),  the  title  to  such  realty  thereby  passes  to  such  other, 
subject  to  such  remedies  as  the  law  aftords  the  creditors  to 
reach  the  same  for  the  satisfaction  of  their  claims.  Ibid. 

8.  In  case  of  a  conveyance  of  realty,  falling  under  the  condemnation 

of  sec.  2320,  Stats.  (1898),  a  Judgment  subsequently  entered 
in  favor  of  a  creditor,  intended  to  be  defrauded,  does  not  by 
such  entry  alone,  become  a  lien  on  such  realty.  Itid. 

9.  In  case  of  the  entry  of  a  judgment  in  the  circumstances  before 

stated,  the  judgment  creditor  may  obtain  a  lien  on  the  realty 
by  an  execution  levy,  and  then  maintain  an  action  in  equity  to 
remove  the  cloud  thereon  consisting  of  the  fraudulent  transfer. 

Ibid. 

10.  In  case  of  the  entry  of  a  Judgment  in  the  circumstances  stated, 

the  judgment  creditor  may,  without  first  obtaining  a  specific 
lien  on  the  realty,  enforce  his  right  thereto,  conditioned  upon 
his  not  having  any  remedy  at  law  to  collect  his  claim,  by  an 
action  In  equity  to  remove  the  fraudulent  transfer,  interfering 
with  such  judgment  attaching  to  the  property.  Ibid. 

11.  In  an  action  to  remove  a  fraudulent  transfer  of  realty,  interfer- 

ing with  an  eflicient  sale  thereof  under  an  execution  levy,  the 
complaint  sufficiently  shows  the  acquirement  of  a  specific  lien 
by  means  of  such  levy,  if  it  shows  a  legitimate  basis  for  an  exe- 
cution said  that  beforjB  the  commencement  of  the  action  execu- 
tion was  duly  issued  upon  the  judgment  and  the  property  was 
thereunder  duly  levied  upon.  Ibid. 

12.  It  is  sufficient  in  a  complaint  for  a  legitimate  basis  for  a  valid  ex- 

ecution against  an  alleged  judgment  creditor,  to  show  that  the 
judgment  was  "rendered  and  entered"  in  an  appropriate  juris- 
diction. Ibid, 

Vol.  135  —  45 


706  INDEX.  [135 


13.  Where  a  wife  Joins  a  husband  in  a  deed  which  is  fraudulent  as 

to  creditors,  whether  she  participates  in  the  fraudulent  Intent 
or  not»  her  right  to  dower  is  reyived  as  against  such  creditors 
or  their  assigns  when  such  deed  is  set  aside,  and  she  Is  not 
barred  by  the  maxim  requiring  clean  hands  from  maintaining 
an  action  to  establish  her  dower  rights.   HunUtieker  v.  Chrocker, 

8S 

14.  A  complaint  which  seeks  to  set  aside  a  deed  because  made  In 

contravention  of  sec.  2297,  Stats.  (189S),  must  either  allege  di- 
rectly that  it  was  made  with  "the  Intent  to  defraud  prior  or 
subsequent  purchasers  for  a  valuable  consideration  of  the  same 
land/'  as  required  by  that  section,  or  must  allege  facts  from 
which  such  intent  must  be  inferred  when  the  allegations  are 
given  that  liberal  and  reasonable  construction  to  which  they 
are  entitled.  Mere  general  allegations  of  fraud  or  fraudulent 
conspiracy  are  of  no  value  in  stating  a  cause  of  action  under 
the  statute,  unless.  Indeed,  the  act  which  is  charged  to  be  fraud- 
ulent is  necessarily  so.    McDonald  v.  Bullivan,  361 

Oersral  Appeabaitce.    See  Appeabanoe,  4-6. 

Ck>OD  Fatth.    See  "Fraxtditlevt  Cowvetances,  3. 

OOYEUNHENT  LANDS.   See  PUBUC  LANDS. 

Grand  Jubt.    See  CoNSTrrunoNAii  Law,  1. 

GUARANTY. 

1.  Where  a  guaranty  is  one  of  payment  and  not  of  mere  oollecti<m, 

no  eftorts  to  collect  from  the  debtor  are  necessary  before  de- 
mand on  the  guarantor.    Loverin  d  Broume  Co,  v.  Travis,     322 

2.  No  notice  of  the  defaults  of  a  debtor  to  a  guarantor  Is  necessary 

unless  required  by  the  provisions  of  the  guaranty.  DM. 

3.  Where  F.  acted  as  agent  for  plaintiff,  a  foreign  corporation.  In 

soliciting  orders  for  the  sale  of  groceries  to  residents,  and  de- 
fendant guaranteed  the  payment  for  all  goods  supplied  to  F. 
by  plaintiff,  held,  that  as  between  plaintiff  and  defendant  the 
validity  of  the  guaranty  was  not  affected  by  the  fact  that  the 
transactions  by  which  the  goods  were  sold  might  be  invalid  be- 
cause plaintiff,  being  a  foreign  corporation,  had  not  complied 
with  sec.  17702),  Stats.  (1898),  requiring  the  filing  of  articles 
of  incorporation  before  transacting  business  within  the  state. 

IMA. 

4.  In  an  action  upon  the  following  written  guaranty:  "I  request 

that  should  C,  ag't,  .  .  .  order  goods  from  you  at  any  time 
after  date  of  this  letter  of  credit  until  further  notice,  that  you 
ship  the  same  to  order  of  aaid  agent,  and  I  hereby  guarantee 
payment  for  the  same  within  twenty  days  after  the  arrival  of 
goods  at  destination,"  held,  that  the  letter  constituted  an  offer 
merely,  which  did  not  become  a  contract  until  accepted  and 
notice  of  acceptance  given  to  the  guarantor.  A.  B.  Kvhlman  Co. 
V.  Cave,  279 

Hearsay  Evidence.    See  Gbiminai.  Law,  9.    Evidence, 

High  Sciiools.    See  Schools  and  School  Distbicts. 

HIGHWAYS. 

See  Municipal  Corpobations,  7. 

In  an  action  of  trespass  against  a  highway  BUperlntendent  and 
town  supervisor  for  removing  a  fence  built  so  as  to  Invade  the 
highway,  the  evidence  is  held  to  justify  the  finding  of  the  Jury 
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that  It  constituted  an  obstruction  within  the  meaning  of  sec 
1326,  Stats.  (1898),  authorizing  Its  summary  removal.  Jones 
V.  Tcibin,  286 

Highway  Cbobsiko.    See  RArLROADS,  2,  4,  10-12,  14-16. 

HUSBAND  AND  WIFE. 
See  Advebse  Possession,  7.    Divorce,  1-3.    Fraudulent  Contet- 

ANCES,   13. 

• 

1.  Regardless  of  the  source  from  which  the  funds  are  derived  for 

payment  of  the  premiums,  a  life  Insurance  policy  made  payable 
to  a  married  woman  becomes,  by  virtue  of  sec.  2347,  Stats. 
(1898),  her  sole  and  separate  property.    Perlcinson  v,  darke^ 

584 

2.  Where  the  title  of  a  married  woman  as  grantee  of  her  husband, 

a  life  tenant,  depended  upon  whether  she  paid  consideration, 
and  the  only  proof  thereof  was  recitals  of  the  deeds,  which 
mentioned  one  dollar  and  other  valuable  consideration,  and  her 
own  testimony  that  she  had  no  separate  estate  except  what  she 
received  from  her  husband,  and  It  was  stipulated  that  a  part  of 
the  property  conveyed  had  been  vacant  for  many  years  and  no 
change  of  possession  accompanied  the  execution  of  the  deeds, 
held,  that  the  finding  of  the  trial  court  that  she  paid  no  valuable 
consideration  was  proper.  Ibid, 

3.  Affectionate  care  and  attention  bestowed  by  a  wife  upon  her  hus- 

band was  not  of  Itself  a  sufficient  consideration  to  support  a 
deed  of  land  from  him  to  her,  as  such  services  were  rendered 
in  the  performance  of  her  duty  as  wife,  for  which  she  could  de- 
mand no  compensation.  Ibid, 

iDENTnnoATON.    See  Evidence,  8. 

iHPAiBiNo  Obligation  of  Contract.    See  Street  Raiijioads,  6. 

IMFEACHHSNT.      See  WITNESSES,  1-3. 

Incorporation  of  village.    See  Courts,  2,  3.    Municipal  Corpora- 
tions, 1-3. 

indictment  and  information. 

Requisites:  Sufflciency, 

1.  An  Information  charging  robbery  "forcibly  and  by  violence"  Is 

a  substantial  compliance  with  sec.  4378,  Stats.  (1898),  requir- 
ing "force  and  violence,"  and,  after  conviction  especially,  the 
slight  distinction  between  the  forms  of  expression  may  be  dis- 
regarded by  the  court  under  sec.  2829,  Stats.  (1898).  Gillotti 
V.  State,  634 

2.  Where  a  statute  defines  a  crime  of  a  lower  grade  by  using  words 

negativing  an  element  required  for  a  crime  of  a  higher  grade 
of  the  same  general  nature,  an  information  charging  the  lower 
crime  Is  sufficient  without  specifically  alleging  the  absence  of 
the  element  which  Is  essential  to  constitute  the  crime  of  the 
higher  grade.  Ibid. 

3.  An  Information  under  sec.  4378,  Stats.   (1898),  Is  sufficient  al- 

though It  does  not  specifically  negative  that  defendant  was 
"armed  with  a  dangerous  weapon."  Ibid, 

Charging  in  alternative:  Election. 

4.  Where  an  indictment  under  a  statute  contains  but  one  count, 

though  several  violations  are  alleged  in  the  conjunctive,  a  mo- 
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tion  to  compel  the  state  to  elect  upon  which  branch  ol  the  in- 
dictment it  would  prosecute  was  properly  denied.  SchUltz  v. 
State,  644 

5.  An  indictment  under  sec.  4380,  Stats.  (1898),  alleging  that  de- 

fendant threatened  to  accuse  a  person  of  a  crime  and  to  do  an 
injury  to  his  person,  property,  or  calling,  charges  two  separate 
and  distinct  offenses.  Ibid. 

Amendment, 

6.  Amendments  to  an  indictment,  made  at  the  close  of  the  state's 

eyidence,  changing  the  dates  of  threats  on  which  the  indict- 
ment was  based  and  the  description  of  the  business  of  the  per- 
son threatened,  were  properly  allowed,  especially  as  they  did 
not  alter  the  indictment  in  substance  nor  prejudice  defendant 

nid, 
lNi>ORssMENT.    See  Bills  and  Notes,  2. 

iNFOBVATioN.    See  Indictment. 

INJUNCTION. 

See  CouHTS,  3.    Taxation,  3. 

While  an  order  of  reference,  under  sec.  2778,  Stats.  (1898),  to 
ascertain  damages  sustained  by  reason  of  an  injunction  should 
.  not  be  made  until  it  is  finally  decided  that  the  plaintiff  was  not 
entitled  to  the  injunction,  the  assessing  of  such  damages  before 
final  decision  was  a  mere  irregularity,  which  was  waived  by 
not  objecting  when  the  evidence  was  taken;  and  inclusion  of 
the  amount  in  the  judgment  was  not  prejudicial  to  plaintiff,  no 
objection  having  been  made  at  the  time  of  the  assessment  and 
no  question  being  raised  as  to  the  amount  allowed  being  ex- 
cessive.   Lewi3  V.  Eagle,  141 

Instrictions  to  Ji'RY.     See  Appkal,  12.    Cbiminal  Law,  10,  11. 
Fraudulent  Conveyances,  3.    Railroads,  6.    Trial,  11-13. 

INSURANCE. 

See  Husband  and  Wife,  1. 

The  contract  in  general:  Construction  and  operation. 

1.  A  policy  of  insurance  should  be  construed  as  any  other  contract 

to  ascertain  the  intention  of  the  parties  from  the  language 
used,  and  all  provisions,  conditions,  or  exceptions  which  in  any 
way  tend  to  work  a  forfeiture  should  be  construed  most 
strongly  against  the  party  preparing  the  contract  and  for  whose 
benefit  they  were  inserted.    French  v.  Fidelity  d  Cos,  Co,     259 

2.  Any  provision  or  exception  which  is  uncertain  or  ambiguous  or 

is  capable  of  two  meanings  should  be  construed  most  favorably 
to  the  insured.  Ibid, 

3.  It  is  to  be  presumed  that  the  parties  to  an  accident  policy  in- 

tended that  words  used  therein  describing  certain  physical  con- 
ditions should  be  understood  in  their  ordinary  sense  when  used 
in  common  speech.  Lbid, 

4.  Where  an  accident  policy  provides  that  the  answers  of  the  in- 

sured to  questions  therein  shall  be  considered  warranties,  if  a 
question  is  not  answered  there  is  no  warranty  that  there  is 
nothing  to  answer,  and  in  case  of  a  partial  answer  the  warranty 
cannot  be  extended  beyond  the  answer.  Ibid, 
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5.  Where  in  such  a  policy  the  insured  stated  he  was  not  afflicted 

with  bronchitis,  held,  that  the  word  "bronchitis"  was  used  In 
a  limited  sense  as  meaning  a  chronic  disease  which  would  not 
readily  yield  to  treatment  and  which  tended  to  impair  the 
health  and  strength;  that  it  did  not  include  an  acute  attack 
from  which  the  insured  had  fully  recovered  at  the  time  the 
policy  was  accepted.  I'bid. 

6.  "Sound  condition  physically"  In  an  accident  policy  i^  synonymous 

with  sound  health,  which  does  not  mean  perfect  health,  but 
indicates  the  absence  in  the  constitution  of  any  vice  or  disease 
of  a  serious  nature  tending  to  a  general  impairment  of  physical 
health  and  vigor.  Ihid. 

7.  In  an   accident  Insurance  policy,  "independently  of  all  other 

causes"  has  no  more  extensive  meaning  than  "sole  and  proxi- 
mate" cause.  JMd. 

8.  "Bodily  infirmity,"  as  used  in  an  accident  policy  exempting  the 

insurer  from  liability,  only  includes  an  ailment  or  disorder  of 
an  established  and  settled  character,  and  not  merely  a  tem- 
porary disorder  arising  from  a  sudden  and  unexpected  derange- 
ment of  the  system.  JMd. 

9.  An  accident  insurance  policy  contained  a  statement  that  the  in- 

sured had  never  had  certain  disorders,  except  as  therein  stated, 
followed  by  a  blank  line  in  which  a  check  mark  was  placed, 
apparently  by  the  insurer's  agent.  There  were  other  similar 
statements  followed  by  blank  lines  containing  checks.  The 
policy  was  not  signed  by  the  insured  and  contained  no  war- 
ranty that  the  statements  therein  were  fully  and  truly  an- 
swered. Held,  that  an  ambiguity  existed  with  respect  to  the 
conclusion  to  be  drawn  from  the  warranties  contained  in  the 
policy  with  a  check  mark  in  the  blank  space,  and  it  was  for 
the  jury  to  determine  whether  the  check  marks  were  to  be 
treated  as  a  denial  of  any  exception  or  as  a  waiver  of  any  state- 
ment and  answer  thereto.  Ihid, 

10.  Where  death  results  from  disease  which  follows  as  a  natural 

though  not  necessary  consequence  of  an  accidental  injury,  it 
is  within  the  terms  of  an  accident  policy  insuring  against 
death  resulting  "from  bodily  injuries  sustained  through  exter- 
nal, violent,  and  accidental  means,  independently  of  all  other 
causes,"  the  death  being  deemed  the  proximate  result  of  the 
injury  and  not  of  the  disease  as  an  independent  cause.       Ibid. 

Beneficiary's  rights. 

11.  A  beneficiary  under  a  life  insurance  policy  has  no  interest  in  the 

premiums  paid  by  the  insured,  and  cannot  sue  to  recover  such 
premiums  on  an  alleged  wrongful  rescission  of  the  policy  by 
the  Insurer.    Slocum  v.  N.  W.  Nat  L.  Jns.  Co.  288 

12.  While  the  right  of  a  beneficiary  under  a  life  insurance  policy  is 

a  vested  one,  it  is  in  its  nature  a  mere  expectancy,  subject  to 
be  defeated  by  the  act  of  the  insured,  and  will  not  entitle  him 
to  bring  an  action,  during  the  insured's  lifetime,  for  damages 
caused  by  the  alleged  wrongful  termination  of  the  policy  by 
the  insurer.  JMd. 

Avoidance  of  policy:  Misrepresentation,  fraud,  or  breach  of  warranty 
or  condition:  Location  of  property. 

13.  Defendant  Insured  against  loss  by  fire  or  lightning  plaintiff's 

bam,  "live  stock  therein,  on  the  farm  and  from  lightning  at 
large."    At  the  time  the  policy  was  issued,  plaintiff,  as  defend- 


TlO  INDEX.  [135 


ant  knew,  kept  on  his  farm  a  large  number  of  horses,  inclading 
the  one  whose  loss  was  sued  for.  At  the  time  of  the  fire  by 
which  the  horse  was  destroyed  it  was  temporarily  at  another 
farm,  in  which  defendant  had  no  interest,  seven  miles  away, 
being  broken.  It  was  a  well-established  custom  to  place  young 
horses,  such  as  plalntifTs,  out  to  be  broken.  Held,  that  the 
risk  extended  to  the  horse  temporarily  away  from  the  fiirm,  as 
the  words  of  location  in  the  policy  were  descriptive  merely  and 
not  restrictive  on  the  specified  causes  of  loss.  Lathers  v.  Mutual 
Fire  Ins.  Co.  431 

14.  Where  language  in  a  policy  of  insurance  against  loss  by  fire  has 
reference  to  personal  property  which  in  the  ordinary  course  of 
things  is  not  kept  constantly  in  one  particular  location  and 
which  would  be  rendered  substantially  useless  in  a  permanent 
place,  it  should  be  construed  as  descriptive  merely  of  the  gen- 
eral location  of  the  property  and  not  aa  restricting  the  loss 
from  specified  causes,  so  long  as  the  property  remained  in  the 
usual  or  customary  location.  Ibid, 

Same:  False  answers. 

16.  Whether  the  answers  in  an  Insurance  policy  are  false  to  a  ques- 
tion for  the  Jury,  If  there  is  any  conflict  In  the  evidenoe.  French 
V.  Fidelity  d  Cos.  Co.  259 

16.  Whether  the  insured  is  in  sound  condition  physically  depends 

upon  the  circumstances  of  each  case  and  is  a  question  for  the 
Jury  on  the  evidence.  Ibi4L 

17.  In  an  action  on  an  accident  insurance  policy  the  evidence  is  held 

not  to  show  conclusively  that  the  insured  ever  eulfered  from 
bronchitis  within  the  meaning  of  the  warranty.  IJMs. 

^ame:  Pleading. 

18.  In  an  action  on  an  accident  policy  a  breach  of  warranty  Is  not 

available  as  a  defense  unless  expressly  pleaded.  Ihid. 

Estoppel  affecting  right  to  forfeit  policy. 

19.  Any  agreement,  declaration,  or  course  of  action  on  the  part  of 

an  insurance  company  which  leads  a  party  insured  honestly  to 
believe  that,  by  conforming  thereto,  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
will  estop  the  company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of  the  con- 
tract.   Knoehel  v.  North  Am.  Ace.  Ins.  Co.  424 

20.  An  accident  insurance  policy  provided  that  the  premium  should 

be  paid  on  the  1st  day  of  each  month  without  notice,  and  that 
the  policy  should  continue  in  force  only  so  long  as  the  pre- 
miums were  paid  monthly  in  advance,  and  if  not  so  paid  that 
there  should  be  no  liability  for  an  accident  happening  after  de- 
fault in  payment  and  before  the  premium  was  actually  paid  and 
accepted  by  the  company.  The  premium  could  be  psUd  only  in 
Chicago  to  a  designated  collector  and  in  case  he  could  not  be 
found  to  another  designated  collector,  and  must  always  be  ac- 
companied by  a  pass-book  or  card  furnished  to  the  assured  by 
the  company  on  which  payments  were  receipted.  The  pass- 
book stated  specifically  the  conditions  of  the  policy  as  to  time 
of  payment  and  the  consequence  of  default.  For  ten  consecu- 
tive months  the  company  sent,  near  the  close  of  each  month, 
a  notice  to  assured  that  the  premium  would  be  due  on  the  1st 
day  of  the  following  month,  and  inclosed  a  stamped  and  self- 
addressed  envelope  with  directions  to  use  the  same  in  sending 
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the  premium  and  the  book.  Assured  was  accustomed  to  await 
the  notice  and  always  used  the  envelope  in  making  his  remit- 
tances. No  notice  was  received  during  the  eleventh  month  or 
thereafter,  although  assured  was  ready  and  waiting  to  send  in 
his  premium  and  continued  so  until  the  5th  of  the  following 
month,  when  he  met  with  an  accident  resulting  In  his  death. 
Held,  that  the  company  was  estopped  to  claim  a  forfeiture  for 
nonpayment  of  premium.  Ihid, 

21.  If  an  insurance  company  receives  an  application  for  Insurance 

with  a  material  question  therein  unanswered  or  not  fully  an- 
swered and  issues  a  policy  thereon,  it  thereby  waives  a  provision 
in  the  policy  avoiding  it  In  case  the  facts  called  for  by  such 
questions  are  not  fully  disclosed.    French  v.  Fidelity  d  Oa$.  Go. 

259 

22.  The  rule  in  some  jurisdictions,  that  an  insurance  company  doing 

business  in  the  state  in  violation  of  a  statute  requiring  it  as  a 
condition  precedent  thereto  to  comply  with  the  law  qualifying 
the  commissioner  of  insurance  to  receive  service  of  a  summons 
in  an  action  against  it  in  regard  to  such  business,  is  estopped 
from  successfully  claiming  in  such  action  that  such  commis- 
sioner was  not  80  qualified,  is  recognized  but  the  court  is  not 
committed  thereto.    Corhett  v.  Physicians*  Gas,  AsBO.  505 

23.  An  insurance  company  which  makes  a  contract  of  Insurance  with 

a  resident  of  this  state  in  violation  of  the  statute,  sec.  IP 78, 
Stats.  (1898),  prohibiting  it  from  doing  so,  is  estopped  from 
raising  the  question  of  such  violation  to  avoid  liability  on  such 
contract,  in  case  of  the  assured  having  participated  in  the 
transaction  without  knowledge,  actual  or  constructive,  of  the 
facts.  IMd. 

24.  The  dominant  purpose  of  such  a  statute  is  to  protect  residents  of 

the  state  from  being  imposed  upon  by  foreign  insurance  com- 
panies. In  case  any  such  company  offers  to  do  business  with 
one  within  such  protection,  it  holds  itself  out  as  having  quali- 
fied to  do  such  business,  and  the  resident  in  the  absence  of 
knowledge,  actual  or  constructive,  to  the  contrary,  may  safely 
act  upon  the  faith  thereof.  IIM, 

25.  The  mere  circumstance  of  an  insurance  corporation  which  is 

not  qualified  to  transact  business  with  a  resident  of  this  state, 
negotiating  successfully  with  such  resident  in  reference  to  a 
contract  of  insurance,  using  the  United  States  mail  as  a  me* 
dium  of  communication,  does  not  efficiently  impair  the  pre- 
sumption, from  the  standpoint  of  the  assured,  that  the  corpora- 
tion is  qualified  to  do  so.  Ii)id. 

Proximate  cavLse  of  death, 

26.  Where  an  accident  policy  insured  against  death  resulting  "from 

bodily  injuries  sustained  through  external,  violent,  and  acci- 
dental means,  independently  of  all  other  causes,"  and  it  ap- 
peared that  the  Insured  accidentally  struck  his  leg  against  an 
iron  safe,  causing  an  abrasion  of  the  skin  where  an  infection 
started,  from  which  fifteen  days  later  blood  poison  ensued,  pro- 
ducing death,  held,  that  the  wound  produced  by  the  accident 
was  the  proximate  and  sole  cause  of  death.  French  v.  Fidelity 
d  Gas.  Go.  259 

Notice  and  proof  of  death. 

27.  The  requirement  in  an  accident  policy  of  affirmative  proof  of 

death  may  be  regarded  as  satisfied  by  notice  of  death  to  the 


712  INDEX.  [135 


insurance  company  and  the  holding  of  an  autopsy  at  its  re- 
quest. Ibid. 

Action  on  policy:  Limitation. 

28.  Where  an  accident  policy  provided  that  action  thereon  should 
not  be  brought  within  three  months  after  affirmative  proof  of 
death,  held,  that  a  denial  by  the  insurer  of  any  liability  on  the 
policy  was  a  waiver  of  the  right  that  the  stipulated  time  elapse 
before  suit,  and  an  action  may  be  commenced  at  onoe.  Ibid, 

ItmNTiON.    See  Sai.es,  1-3.    Wills. 

iNTXBSTATS  COIOCEBGE.      See  COKMEROE,  2-7. 

IiTTSBTniBAif  Railways.    See  Street  Railways 
Jeopabby.    See  Cbiminal  Law,  1. 
JoiivT  Debtobb.    See  Pabtnbbship,  6. 

JUDGMENT. 
See  Appeal,  15.   CJoltjts,  1,  2.    Fbattdulewt  Coitveyaitobs,  8.   Mokiv 

,  GAGES,  4.      PABTNEBSmP,  5.     WiLLS,  2. 

I 

Immaterial  irregularities. 

1.  In  a  condemnation  proceeding  by  a  railway  company  to  acqaire 

a  right  of  way  which  divided  plalntifTs  land,  a  Judgment  was 
awarded  for  the  value  of  the  land  taken  and  damages  sustained 
to  the  remaining  land  without  a  suitable  crossing,  with  a  pro- 
vision that  upon  payment  of  a  sum  equal  to  the  value  of  the 
land  taken  and  furnishing  a  proper  crossing  the  remainder  of 
the  Judgment  should  be  perpetually  stayed.  Held^  that  the 
Judgment,  although  Irregular  in  form,  was  in  substantial  con- 
formity to  defendant's  ofter  on  the  trial,  and  the  irregularity 
was  Immaterial  both  on  principle  and  by  force  of  sea  2829, 
Stats.  (1898).  Manitowoc  0.  P.  €o.  v.  Manitowoc,  G-,  B.  d  N.  W. 
R.  Co.  94 

Setting  aside. 

2.  An  order  setting  aside  a  Judgment  by  default  and  permitting  de- 

fendant to  answer  Is  held  to  have  been  within  the  discretion  of 
the  trial  court  under  sec.  2832,  Stats.  (1898).  Wegtoart  v.  Bene- 
ditz,  422 

Amendment,  correction,  or  modification. 

3.  Where  a  Judgment,  In  an  action  to  foreclose  a  mechanic's  lien, 

was  entered  In  accordance  with  the  petition  for  lien,  complaint, 
and  proof  made  at  the  trial,  which  Judgment  was  the  identical 
one  the  court  was  asked  to  pronounce  and  which  it  intended 
to  pronounce,  and  the  record  was  made  up  accordingly,  the 
court  cannot  at  a  subsequent  term,  more  than  a  year  after  the 
rendition,  modify  it  so  as  to  exclude  a  part  of  the  premises  de- 
scribed therein  and  include  other  land.    Laugesen  v.  Sanford, 

252 
Vacating:  Entry  nunc  pro  tunc. 

4.  Upon  suggestion  that  one  of  the  parties  had  died  after  the  cause 

had  been  argued  and  submitted  to  this  court  but  before  its  de- 
cision had  been  announced,  the  Judgment  Is  vacated  and  entered 
nunc  pro  tunc  as  of  the  date  of  such  submission.  Wilson  v. 
Chippewa  Valley  E.  R.  Co.  18 
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Res  adjtidicata. 

5.  A  conveyance  of  land  by  husband  and  wife  was  set  aside  as  in 
fraud  of  creditors,  the  judgment  in  termB  divesting  the  wife  of 
all  right,  title,  and  interest  in  the  land,  and  transferring  the 
title  to  an  assignee  for  the  benefit  of  creditors.  The  wife  after- 
wards brought  action  under  sec.  3186,  Stats.  (1898),  for  the  es- 
tablishment of  her  right  of  dower  in  such  land.  Held  that,  the 
plaintiff's  dower  right  in  the  lands  not  having  been  presented, 
litigated,  or  determined  in  the  former  action,  the  judgment 
thereon  was  not  res  adjudicata  upon  that  question,  as  the  causes 
of  action  are  different    Huntzicker  v.  Crocker,  38 

Judgment  Creditors.    See  Frauduijint  Conveyances,  10. 

Jurisdiction.    See  Appeal,  1,  2.    Appearance,  1-6.    Courts.    Ref- 
ormation OF  Instruments,  1.    Street  Railroads,  5,  6. 

Justices  of  the  Peace.    See  Courts,  4,  5.    Municipal  Cohpoba- 

TIONS,  4. 

LANDLORD  AND  TENANT. 

See  Licenses,  1.    Vendor  and  Purchaser,  1. 

Extension  and  renewals. 

1.  Where,  before  the  expiration  of  a  tenancy  for  a  year  under  a 

written  lease,  the  lessor  notiiles  the  lessee  that  if  he  holds  over 
after  the  term  a  specified  additional  rate  of  rent  will  be  charged 
for  a  new  term  of  one  year,  and  the  offer  to  allow  a  holding 
over  on  such  terms  is  not  withdrawn,  and  such  holding  over 
occurs  without  dissent  from  the  offer  at  or  before  the  com- 
mencement thereof,  a  new  contract  thereby  arises  correspond- 
ing to  the  old  one  except  as  to  an  increase  of  the  rate  of  rent 
in  accordance  with  the  notice.  Williams  v,  Foss-Armstrong 
E,  Co.  280 

Consent  ty  silence  to  new  terms. 

2.  In  an  action  to  recover  rent  a  witness  testified  that  he  notified 

the  lessee  that  double  rent  would  be  charged  in  case  he  held 
over  after  the  expiration  of  the  lease,  and  that  the  lessee  said 
nothing  evincing  dissent  from  the  terms  prescribed.  Heldy  that 
the  fact  that  the  witness  stated  he  did  not  remember  what  was 
said  by  the  lessee  In  reply  did  not  render  contrary  to  the  evi- 
dence a  verdict  for  the  lessor,  on  the  theory  that  the  lessee  con- 
sented to  the  terms  by  silence.  Il>%d. 

Termination :  Surrender. 

3.  In  an  action  for  rent,  defended  on  the  ground  of  surrender  and 

acceptance  of  the  premises,  the  facts  that  the  lessee  left  the 
key  at  the  lessor's  house,  that  the  lessor  did  not  return  it,  that 
the  lessor  while  the  house  was  unoccupied,  for  the  purpose  of 
ascertaining  whether  it  had  been  affected  by  the  weather,  in- 
spected it,  and  permitted  another  to  do  so  to  determine  its  fit- 
ness for  occupancy,  are  not  inconsistent  with  the  claim  that 
the  lessor  considered  the  lease  as  still  in  force.  Chandler  v. 
Hinds,  43 

4.  Where  in  an  action  to  recover  rent  for  the  remainder  of  a  lease 

the  defense  was  a  surrender  and  acceptance  of  the  premises, 
~  and  all  the  facts  to  establish  such  defense  were  fully  before  the 
court,  the  rejection  of  a  letter  from  defendant  to  plaintiff  set- 
ting forth  the  same  reasons  for  the  surrender  as  had  been  pre- 
viously communicated  was  held  not  to  be  prejudicial  error,  as 
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all  the  facts  were  Insufficient  to  establish  the  defense,  even  if 
plaintifC  had  been  in  possession  of  the  letter.  JIM, 

Reservation:  Compliance, 

5.  Where  the  lessor  of  clay  land  ased  for  brick  making:  reserved  the 
right  to  resume  any  portion  of  the  leased  premises  on  furnish- 
ing to  the  lessee  an  equal  area  of  other  clay  land,  whether  the 
substituted  land  complied  with  the  provisions  of  the  reserva- 
tion was  properly  submitted  to  the  jury.  Manitowoc  C  P.  Co, 
V,  Manitowoc,  G.  B,  d  N,  W.  R.  Co.  94 

LARCENY. 
See  CiinnNAi.  Law,  12. 

1.  A  town  order  is  the  subject  of  larceny  under  sec.  4415,  Stats. 

(1898).    y ought  V.  State,  6 

2.  Fictitious  town  orders  fraudulently  issued  to  pay  no  debt  and 

*  payable  to  nonexistent  persons,  but  subsequently  disposed  of  by 
a  member  of  the  town  board  for  more  than  |100,  are  the  sub- 
ject of  larceny  under  sec.  4415,  Stats.  (1898),  even  though  the 
town  may  not  be  liable  on  them.  Ibid, 

3.  The  use  by  a  member  of  a  town  board  of  fictitious  orders  fraudu- 

lently issued  by  such  board  and  in  their  possession  as  a  means 
of  misappropriating  town  funds  is  an  unlawful  diversion  of  the 
property  of  the  town  against  its  consent  and  constitutes  larceny. 

Ibid. 

4.  It  is  not  necessary  that  a  trespass  in  a  technical  sense  be  com- 

mitted to  constitute  larceny  where  property  is  taken  by  artifice, 
fraud,  or  false  pretense.  Ibid. 

5.  Where  town  officers  were  prosecuted  for  larceny  of  fictitious  town 

orders  Issued  by  them  in  pursuance  of  a  scheme  to  defraud  the 
town,  the  testimony  of  one  of  the  officers  as  a  state  witness,^ 
corroborated  by  other  evidence,  was  sufficient  to  sustain  a  con- 
viction. Ibid. 

Leases.    See  Landlord  and  Tenant. 

Levy.    See  Bxecutign,  1-3.    Fraudulent  Gonvbyanobs,  9. 

Levying  Tax.    See  Taxation,  3. 

Lex  Loci.    See  CoinrLiOT  of  Laws,  1,  8. 

LICnaiNSBS. 

See  Easements,  1,  2.    Railroads,  5. 

1.  In  an  action  for  injuries  sustained  by  falling  down  a  basement 

stairway  while  using  an  adjoining  private  way  leading  from 
premises  leased  by  defendant  to  plaintifE,  the  evidence  is  held 
sufficient  to  support  a  special  finding  that  plaintiff  used  the  way 
as  the  express  invitee  of  defendant.    Nichols  v,  Jung  Shoe  Co. 

129 

2.  Whether  plaintiff  was  guilty  of  contributory  negligence  In  fall- 

ing down  a  basement  stairway  while  using  an  adjoining  private 
way  on  a  dark,  rainy  night  is  for  the  jury,  and  the  evidence  is 
held  sufficient  to  support  the  special  finding  of  no  contributory 
negligence.  Ibid, 
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Liens.    See  Execution,  1.    Fraudulent  Ck)NVEYANCK8,  8,  10.    Judg- 
ment, 3.    Taxation,  4,  5. 

Life  Estates.    See  Wills,  9-11. 

Ln^  INSURANOS.    See  Insurance,  11, 12. 

LIMITATION  OP  ACTIONS. 

See  Mobtoaqes,  2-4.    Municipal  Cokpoeationb,  3.    Pleading,  4. 

1.  While  the  statute  of  limitations  effectiyely  extinguishes  liability 

so  that  if  pronerly  pleaded  It  will  bar  any  action  to  enforce  the 
liability,  still  the  extinguishment  \b  only  at  the  option  of  the 
obligor,  and  an  action  may  be  brought  and  a  recovery  had  unless 
the  statute  is  specially  pleaded.    Roach  v,  Sanhom  Land  Co. 

354 

2.  In  an  action  on  the  following  certificate  of  deposit:  "This  certi- 

fies that  L.  has  deposited  in  the  Stoughton  State  Bank  $263.75, 
credit  of  himBclf  payable  in  bankable  currency  upon  the  re- 
turn of  this  certificate  properly  indorsed.  R.  D.,  Cashier,"  held, 
that  sec.  4280,  Stats  (1S98),  exempting  from  the  operation  of 
the  statute  of  limitations  actions  brought  upon  "any  bills,  notes 
or  other  evidences  of  debt  issued  by  any  bank  or  issued  or  put 
into  circulation  as  money,"  covers  only  billB,  notes,  evidences 
of  debt,  and  like  paper  issued  by  a  bank  to  circulate  as  money, 
and  does  not  include  the  foregoing  certificate.  Lush  v,  Stough- 
ton State  Bank,  »  811 

Location  of  property  Insured.    See  Insueanob,  13,  14. 

Lost  Instbuuents.    See  Evidence,  3. 

MANDAMUS. 

See  Appeal,  5.    Pleading,  11^ 

Before  a  public  ofilcer  can  be  compelled  by  mandamus  to  per- 
form an  act  the  duty  must  be  clear  and  the  act  within  his  power 
to  perform.    State  ex  rel.  Rowe  v.  Krumenauer,  185 

Mabriage.    See  Breach  of  Marbiage  Pbomisb.  Ditobcb.  Husband 
AND  Wife. 

Mabbied  Women:  Separate  estate.    See  Husband  and  Wife,  1-3. 

MASTER  AND  SERVANT. 

Injuries  to  servant:  Defective  machinery:  Notice,  etc, 

1.  In  an  action  for  damages  for  injuries  to  plaintiffs  hand  caused 

by  abnormal  movements  of  a  paper-cutting  machine,  held,  that 
evidence  to  the  efiFect  that  such  abnormal  movements  did  actu- 
ally occur  as  claimed  was  not  necessarily  wholly  Impeached  by 
showing  the  physical  impossibility  of  the  occurrence  if  the  ma- 
chine was  free  from  defects.  Fleming  v.  Northern  Tissue  Paper 
Milt,  157 

2.  While  one  or  several  abnormal  movements  of  a  machine,  not  at- 

tributable to  any  defect  which  would  become  apparent  by  rea- 
sonable inspection,  or  to  any  defect  at  all,  might  not  be  suffi- 
cient to  charge  the  employer  with  notice  of  any  Imperfection 
in  the  machine,  an  Inherent  infirmity,  rendering  the  apparatus 
liable  to  make  unexpected  and  abnormal  and  dangerous  move- 
ments, as  demonstrated  by  actual  occurrences,  commencing  with 
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the  inception  of  its  use  and  continuing  for  a  long  period  of 
time,  might  be  sufficient  evidence  of  notice  of  such  infirmity. 

Ihid. 

3.  Ordinarily  it  is  a  question  for  the  Jury  whether  abnormal  and 

dangerous  movements  of  a  machine  have  occurred  with  suffi- 
cient frequency  to  constitute  notice  to  the  employer  of  imper- 
fection in  such  machine.  JDid. 

4.  Serious  dangers  peculiar  to  a  particular  machine,  manifested  by 

occurrences  in  its  operation  from  time  to  time,  may  be  so  long 
continued  as  by  their  very  existence  to  raise  a  presumption  of 
notice  thereof  to  the  employer.  Ihid. 

r>.  Notice  to  defendant's  superintendent  of  characteristics  of  a  ma- 
chine rendering  it  specially  dangerous  would  be  notice  to  the 
defendant,  which  does  not  lose  its  efficiency  by  a  change  of  su- 
perintendents. ^  Ihid. 

-C.  It  is  the  duty  of  the  master  to  warn  a  servant  who  he  knows, 
or  in  the  exercise  of  ordinary  care  ought  to  know,  is  inexperi- 
enced, as  to  those  dangers  to  which  he  will  be  exposed  in  the 
course  of  his  employment,  which  by  reason  of  his  inexperience 
he  is  ignorant  of  and  which  the  master  knows;  or  by  the  exer- 
cise of  ordinary  care  ought  to  know,  exist;  and  the  mere  fact 
that  the  machine  in  question  is  in  good  repair  Is  not  an  excep- 
tion to  the  rule  stated.  Ibid. 

7.  An  employer  who  misleads  his  employee  into  a  disbelief  in  ex- 

isting perils  incident  to  the  employment,  of  which  the  employer 
had  knowledge,  and  then  exposes  him  to  them  under  such  de- 
lusion of  safety,  is  guilty  of  a  much  plainer  failure  of  duty  to 
him  than  any  mere  omission  of  warnings  or  instructions,  and 
such  conduct  will  suffice  to  support  a  Jury's  finding  of  employer's 
negligence.    Schmitt  v.  Hamilton  Mfg.  Co.  117 

8.  In  an  action  for  damages  to  plaintiffs  hand  caused  by  being 

caught  under  a  drop  hammer,  the  exclusion  of  questions  to 
several  operators  as  to  whether  they  had  been  instructed  by 
the  foreman  or  superintendent  to  reach  under  the  hammer  for 
objects  while  operating  it  was  not  error,  as  such  instructions 
were  res  inter  alios  acta.    BuchTnan  v.  Jeffery,  448 

^Sufficiency  of  complaint. 

9.  In  an  action  for  bodily  injury  and  suffering  and  for  death  caused 

while  deceased  was  performing  his  duties  as  brakeman  on  de- 
fendant's freight  train,  the  complaint  charged  incompetency  of 
the  engineer  and  the  existence  of  defective  brakes  and  couplings 
to  the  knowledge  of  defendant,  and  alleged  generally  that  the 
injury  and  the  death  resulted  therefrom,  and  that  while  de- 
ceased was  performing  his  duties  as  brakeman  and  while 
switching  was  being  done  and  while  he  was  exercising  ordinary 
care,  defendant's  employees  in  charge  of  the  engine  negligently, 
without  warning  or  signal,  caused  the  engine  to  come  with 
great  force  and  speed  against  certain  cars  where  deceased  was 
discharging  his  duties,  whereby  said  cars  struck  and  crushed 
him.  Held,  on  demurrer,  that  the  complaint  was  sufficient  under 
sec.  1816,  Stats.  (Supp.  1906),  without  stating  that  such  con- 
duct was  a  breach  of  the  engineer's  duty.  Longhenry  v.  Mineral 
Point  d  N.  R.  Co.  -  139 

10.  The  court  will  assume  on  demurrer  to  the  complaint,  until  the 
contrary  is  shown,  that  such  conduct  was  a  breach  of  the  en- 
gineer's duty.  Ibid. 
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FellotD-servants. 

11.  An  engineer  wbo  inadequately  repaired  a  broken  handhold  on  the 

engine  of  the  defendant  was  not  while  so  doing  a  fellow-servant 
of  defendant's  brakeman  who  was  injured  while  using  such  de- 
fective bold,  the  repairs  being  made  after  the  day's  work  was 
over  and  in  the  discharge  of  a  duty  resting  upon  defendant 
Beach  17.  Bird  d  Wells  L,  Co,  550 

Assumption  of  risks, 

12.  An  employee  assumes  the  risk  of  those  perils  which  obviously 

attend  the  conduct  of  his  work  with  its  usual  accompaniments 
and  incidents,  and  a  Jury  is  not  at  liberty  to  credit  his  state- 
ment of  ignorance  of  those  facts  which  are  obvious  to  his  senses 
or  of  those  perils  which  are  at  once  apparent  upon  the  applica- 
tion of  such  reason  and  intelligence  as  he  has.  Schmitt  v.  Ham- 
ilton  Mfg.  Co,  117 

13.  In  an  action  by  plaintiff  to  recover  damages  for  injuries  to  his 

hand,  caused  by  coming  in  contact  with  the  revolving  knives 
of  a  wood-shaping  machine,  the  evidence  as  to  whether  plaintiff 
so  completely  knew  and  understood  the  risk  that  he  assumed  it, 
and  whether  his  act  in  placing  his  hands  so  that  an  accidental 
slip  might  produce  contact  with  the  knives  was  negligent,  is 
examined,  and,  taken  in  connection  with  the  positive  assurance 
from  defendants'  foreman  that  there  was  no  danger  and  that 
the  knives  were  so  set  that  plaintiff's  hands  would  not  come  in 
contact  with  them,  Is  held  to  Justify  the  finding  of  the  Jury  in 
favor  of  plaintiff.  Il>id. 

14.  In  an  action  for  damages  for  injuries  to  plaintiff's  hand  while 

operating  a  defective  pattern  in  connection  with  a  machine  for 
shaping  cleats,  the  evidence  is  held  to  have  warranted  a  non- 
suit on  the  ground  that  the  defect  in  the  pattern  and  the  danger 
incident  to  its  use  were  so  open  and  obvious  that  plaintiff  must 
have  been  aware  of  them  and  assumed  the  risk  involved. 
Yunkes  v.  Racine-Sattley  Co.  81 

15.  The  fact  that  a  defective  pattern  was  furnished  him  does  not  re- 

lieve plaintiff  from  the  consequences  of  its  use,  which  were  in- 
cident thereto  and  which  plaintiff  assumed,  since  the  risk  was 
obvious  to  him  under  the  facts  and  circumstances  disclosed. 

IMd. 

16.  An  employee  does  not,  as  matter  of  law,  assume  the  risk  of  a 

latent  danger  incident  to  his  employment,  not  actually  known 
to  him  and  discoverable  only  by  careful  inspection,  where  "he 
enters  upon  the  work  relying  on  assurances  of  safety  by  the 
master  or  superintendent  having  or  professing  to  have  superior 
knowledge  of  the  situation.  Holloway  v,  H,  W.  Johns-Man- 
ville  Co.  629 

17.  Plaintiff's  employment  by  defendant  included  cleaning  boilers  in 

defendant's  factory  under  direction  of  the  head  engineer.  The 
task  required  entering  the  boiler  and  washing  it  with  cold 
water.  Preliminary  to  washing,  it  was  necessary,  several  hours 
in  advance,  to  blow  off  the  steam  or  hot  water  that  the  boiler 
might  cool.  The  engineer  ordered  plaintiff  to  clean  a  certain 
boiler,  assuring  him  that  the  steam  had  been  blown  off  sea- 
sonably, that  he  had  tested  the  boiler,  and  that  It  was  safe. 
Whether  the  boiler  was  sufficiently  cool  to  be  safe  could  not  be 
ascertained  by  external  inspection.  Plaintiff,  relying  on  the 
engineer's  assurances,  entered  the  boiler  without  testing  it  and 
was  scalded  by  the  steam  generated  by  cold  water  coming  in 
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contact  with  tbe  back  end  of  the  boiler,  which  was  still  heated. 
Held^  that  plaintiff  was  not  barred  by  the  fellow-servant  rule. 

Ihid. 
Contributory  negligence. 

18.  Whether  an  employee  was  contributorily  negligent  In  going  to 

work  in  a  place  of  possible  danger,  relying  upon  the  assurances 
of  safety  by  his  superior,  without  making  his  own  inspection, 
was  for  the  jury.  Ibid. 

19.  In  an  action  by  plaintiff,  a  brakeman  in  defendant's  employ,  for 

damages  received  while  using  an  inadequately  repaired  hand- 
hold upon  the  engine  tender  of  defendant's  locomotive,  it  ap- 
peared that  defendant's  superintendent  had  caused  the  hand- 
hold and  other  portions  of  the  engine  to  be  repaired,  which 
gave  the  engine  the  general  appearance  of  being  in  order. 
Held,  that  whether  plaintiff  was  under  the  circumstances  guilty 
of  contributory  negligence  in  not  making  a  close  inspection  be- 
fore using  such  hold  was  a  question  for  the  jury.  Beach  v. 
Bird  d  Wells  L.  Co.  650 

20.  Where  plaintiffs  duties  as  defendant's  brakeman  required  hlni 

to  get  on  to  the  footboard  of  the  switch  eng^ine  while  the  en- 
gine was  in  motion,  and  on  the  occasion  in  question  it  was 
necessary,  because  of  a  carload  of  lumber  coupled  next  to  the 
tender,  to  adopt  plaintiff's  method  of  boarding,  such  method 
not  being  unnatural  or  extraordinary,  Tield,  that  whether  plaint- 
iff was  guilty  of  contributory  negligence  was  a  question  for 
the  Jurj'.  Ibid. 

21.  In  an  action  for  damages  sustained  by  plaintiff,  employed  by  de- 

fendant as  brakeman,  while  using  an  inadequately  repaired 
handhold  on  defendant's  switch  engine,  which  hold  defendant's 
superintendent,  at  plaintiff's  request,  had  promised  to  repair, 
but  which  he  caused  to  be  repaired  inadequately  in  such  a  way 
as  to  appear  sound  on  casual  inspection,  the  admission  of  a 
question  as  to  whether  plaintiff  "supposed"  that  the  repairs  had 
been  made  so  as  to  put  the  hold  in  its  former  condition  was 
not  reversible  error.  Plaintiff  being  under  no  absolute  duty  to 
inspect,  his  supposition  or  "belief"  as  to  the  promised  repairs 
was  relevant  as  bearing  upon  his  omission  to  inspect.        Ibid. 

22.  In  an  action  for  an  injury  to  plaintiff's  hand  caused  by  its  being 

crushed  under  a  drop  hammer  which  he  was  assisting  to  oper- 
ate, the  evidence  is  held  sufficient  to  sustain  the  Jury's  finding 
of  contributory  negligence.    Buchman  v,  Jeffery,  448 

MiiXIMS. 

Falsus  in  uno,  falsus  in  omnibus,  202. 

Ignorantia  legis  non  excusat,  516. 

Res  inter  alios  acta  alteri  nocere  non  debet,  448,  453. 

Res  ipsa  loquitur,  169. 

Measure  of  Damages.    See  Damages. 

i'SlECHANic's  LiEX.    See  Judgment,  3. 

MILLS  AND  MILLDAMS. 
See  Navigable  Waters,  2,  3.    Waters  and  Watercourses. 

1.  The  milldam  acts  being  based  upon  the  theory  that  there  is  a 
public  interest  in  the  utilization  of  the  water  power  of  the  state 
to  run  mills  sufficient  to  justify  the  exercise  of  the  power  of 
eminent  domain  in  the  flooding  and  consequent  taking  of  lands 
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of  individuals,  a  dam  erected  under  authority  of  such  act  is 
lawful,  and  therefore  is  not  subject  to  abatement  in  equity  as 
a  nuisance  at  the  suit  of  landowners  affected,  such  individuals 
being  limited  to  the  remedy  provided  by  the  statute.  Alldbi^  v. 
Mansion  E.  8.  Co.  345 

2.  By  the  re-enactment  of  the  general  milldam  law  of  1857  the  legis- 
lature intended  to  codify  and  revise  the  law  regulating  the  mul- 
titude of  dams  which  had  been  erected  under  special  acts  in  the 
interim,  except  where  special  and  peculiar  provisions  of  indi- 
vidual acts  are  such  as  to  exclude  that  inference.  IMd. 

8.  Where  there  are  many  special  acts,  in  the  sense  that  they  each 
apply  to  specific  and  individual  cases  generally  similar,  a  later 
statute,  general  in  its  terms,  will  be  considered  general  in  its 
operation  and  intended  to  apply  to  all  of  such  specific  instances 
and  to  replace  and  supersede  the  specific  acts.  Therefore,  a 
special  milldam  act  of  1856  was  superseded  and  codified  by  the 
re-enactment  of  the  general  milldam  act  of  1857  (ch.  146,  Stats. 
1898),  and  riparian  landowners  claiming  additional  damages  by 
excessive  height  of  a  dam  erected  under  an  act  of  1856  and 
seeking  the  abatement  of  and  an  injunction  against  such  ex- 
cessive height  are  limited  to  the  remedy  provided  in  said  chap- 
ter. Ihid, 

MORTGAGES 

See  Cancellation  of  Instbuments,  1.    Costs.    Evidence,  3.    Taxa- 
tion, 4.    Vendor  and  Pubchaseb,  11. 

1.  The  H.  Co.  executed  promissory  notes  payable  to  Its  own  order 

and  secured  by  trust  deeds  to  Li.  covering  certain  of  its  lands. 
The  notes  were  negotiated  by  the  maker  to  Y.,  who  sold  and 
delivered  them  without  indorsement  to  plaintiff,  executing  at 
the  same  time  a  paper  purporting  to  transfer  his  interest  in 
the  trust  deeds.  Held,  that  plaintiff  succeeded  to  the  rights  of 
Y.  and  acquired  the  lien  created  by  the  trust  deeds,  and  was 
consequently  competent  to  maintain  a  suit  under  sec.  3186, 
Stats.  (1898),  to  test  the  validity  of  certain  tax  deeds  held  by 
defendant  covering  the  land  included  in  the  trust  deeds.  Roach 
V.  Sanborn  Land  Co,  354 

2.  A  trust  deed  given  to  secure  a  note  is,  like  a  mortgage,  accessory 

thereto,  and  the  transfer  of  the  note  carries  with  it  the  security 
of  the  deed  without  formal  assignment,  notwithstanding  that 
at  the  time  of  the  transfer  any  action  on  the  note  was  barred 
by  the  statute  of  limitations.  Ihid. 

3.  Where  a  debt  Is  secured  by  mortgage  the  remedy  to  enforce  the 

lien  may  be  prosecuted  after  the  debt  is  barred  by  the  statute 
of  limitations,  although  the  defense  of  the  statute  Is  pleaded. 

lUd. 

4.  Where  a  debt  secured  by  mortgage  is  barred  by  the  statute  of 

limitations  and  an  action  is  brought  to  enforce  the  lien  there 
can  be  no  deficiency  judgment  for  any  balance  remaining  due 
upon  the  indebtedness.  Ihid, 

MUNICIPAL  CORPORATIONS. 

Incorporating  village  lying  partly  in  two  counties.    See  Courts,  2,  3. 
Police  justices: De  facto  officers.    See  Officers,  3. 
Regulation  of  street  railroads.    See  Street  Railroads,  1-11. 
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Special  town  meeting.    See  Towns,  1-7. 

Incorporation:  Time  far  election. 

1.  Sec.  862,  Stats.  (1898),  providliig  that  an  election  shall  be  held 

within  8ixt7  days  of  the  date  of  an  order  of  the  circuit  court 
incorporating  a  vUlage,  is  directory  merely,  and  therefore  an 
election  held  a  year  after  the  date  of  an  order  was  valid,  it  ap- 
pearing that  the  delay  was  due  to  certiorari  proceedings  begun 
to  test  the  validity  of  the  incorporation,  which  operated  to  stay 
matters  pending  a  decision  by  this  court.    Application  of  Clark, 

437 
Exercise  of  corporate  powers. 

2.  Where  remonstrants  to  the  incorporation  of  a  village  resorted 

to  various  legal  remedies  to  prevent  the  ofDcers  of  such  village 
from  carrying  out  the  incorporation  and  exercising  the  corpo- 
rate functions,  and  had  them  enjoined  without  good  cause  from 
acting,  held  that,  although  the  officers  and  village  failed  to  ex- 
ercise all  the  powers  conferred  by  the  statute,  they  did  assume 
to  act  in  good  faith  under  the  incorporation  and  to  exercise 
their  statutory  powers,  any  failure  in  respect  thereto  being  at- 
tributable to  the  action  of  remonstrants.  /bid. 

Questioning  validity  of  incorporation:  Time  of  action, 

3.  Sec.  853&,  Stats.  (Supp.  1906;  Laws  of  1901,  ch.  39),  providing 

that  any  action  questioning  the  validity  of  village  incorpora- 
tion, whether  tested  by  certiorari  or  other  action  or  proceed- 
ing, must  be  brought  within  three  months  after  such  incorpo- 
ration but  not  thereafter,  applies  to  a  proceeding  by  petition 
for  the  vacation  of  an  order  incorporating  a  village,  and  such 
proceeding  not  having  been  brought  within  the  required  time 
should  be  dismissed.  Ibid. 

Establishment  of  police  courts, 

4.  Sec.  925 — 61,  Stats.  (1898),  authorizes  the  election  of  police  jus- 

tice in  all  cities  adopting  the  general  charter  for  their  govern- 
ment, except  in  those  cities  that  had  during  their  prior  charter 
existence  a  court  or  Judge  having  the  Jurisdiction  conferred  by 
the  general  charter  law  upon  police  courts.  In  cities  within 
the  exception  the  existing  court  or  judge  was  to  continue  un- 
afTected  until  abolished,  and  in  the  meantime  no  police  court 
could  be  established  and  no  police  Justice  elected.  A  city  ex- 
isting under  a  special  charter,  by  the  terms  of  which  justices 
of  the  peace  therein  were  given  the  same  jurisdiction  as  was 
given  to  police  courts  under  the  general  charter  law,  adopted 
such  general  charter  law.  Held^  that  the  existence  of  such  jus- 
tices' courts  did  not  prevent  the  establishment  of  a  police  court 
and  the  election  of  a  police  justice  without  first  abolishing  the 
justices'  courts.  Justices'  courts  being  provided  for  in  the  con- 
stitution are  not  subject  to  legislative  abolition,  and  the  statute 
must  have  intended  such  courts  as  could  be  abolished  directly 
or  indirectly  by  the  legislature.    Olson  v.  HawkiTis,  394 

Ordinances. 

5.  Prosecutions  for  such  violations  of  municipal  ordinances  as  are 

not  also  misdemeanors  are  ci^l  actions.  Ibid. 

G.  Municipal  ordinances  mus£  be  impartial,  fair,  general,  reason- 
able, and  lawful.  They  must  not  be  oppressive  or  unreasonably 
prejudicial  to  private  rights  and  interests.  Eastern  Wis.  R.  d 
L.  Co.  V.  Hackett,  464 
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Defective  highway:  Notice. 

7.  In  an  action  against  a  town  for  the  death  of  a  horse  by  a  defect- 
ive highway,  the  evidence  is  held  sufficient  to  require  the  sub- 
mission to  the  jury  of  the  questions  whether  the  defect  existed 
a  sufficient  length  of  time  before  ^e  injury  to  enable  the  town 
officers  by  the  exercise  of  ordinary  care  to  discover  and  remedy 
it,  whether  such  officers  knew,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  defect,  and  wheUier  the  death 
of  the  horse  was  caused  by  the  defect.  Kortendick  v.  Water- 
ford,  77 

NAVIGABLE  WATERS. 

1.  A  stream  neither  meandered  nor  declared  navigable  by  the  legis- 

lature is  prima  facie  presumed  to  be  nonnavigable.  AJlahy  v. 
Maiiston  E,  8.  Co.  345 

2.  A  special  act  of  1856  authorized  the  erection  of  a  milldam  In  the 

Lemonweir  river  and  wholly  omitted  any  requirement  of  pro- 
vision for  navigation  either  by  boats  or  logs,  which  Is  usual 
in  milldam  franchises  on  streams  considered  navigable,  and 
the  absence  of  which,  if  the  streams  were  navigable,  would  be 
contrary  to  the  Ordinance  of  1787  and  the  enabling  act  provid- 
ing for  the  admission  of  Wisconsin.  Held,  that  the  act  was  a 
legislative  declaration  of  the  nonnavigability  of  such  river. 

IMd. 

S.  The  test  of  navigability  under  the  milldam  acts  is  not  the  same 
as  the  test  of  navigability  with  reference  to  determining  whether 
a  stream  is  a  public  highway  or  waterway,  and  therefore  testi- 
mony which  tended  merely  to  show  that  a  certain  stream  was 
so  capable  of  floating  logs  that  the  public  might  be  entitled  to 
a  right  of  highway  therein  for  that  purpose  was  wholly  insuffi- 
cient to  establish  that  it  was  navigable  within  the  meaning  of 
sec.  3374,  Stats.  (1898).  Ibid. 

NSOLiaSNCB. 

Proximate  cause.     See  Raxlboads,   13.     Street  RAiiiWATS,  16. 

Tbiai.,  12. 
Contributory  negligence.    See  Oabbiebs,  4.    Lioensbs,  2.    Masteb 

AND  Servant,  6-8,  12,  14-16,  18-22. 
Assumption  of  risk.    See  Master  anb  Servant,  12,  14-16. 
Of  town  with  respect  to  highways.     See  Mxtnioxpai.  CJobpoba- 

TIONS,  7. 

Of  railroads.    See  Railroads,  2-10. 

Of  street  railways.    See  Street  Railwatb,  14.    Tboal,  14. 

Neootxablb  Instbttioents.    See  Bnxs  and  Notes,  1,  2. 

NEW  TRIAL. 
'  See  Apfeai*,  29.    CRnoNAii  Law,  2,  3. 

Discretion  of  court. 

1.  A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  for  insuffi- 

ciency of  the  evidence  is  addressed  to  the  discretion  of  the 
court    Miller  v.  Kenosha  E.  R.  Co.  68 

2.  In  the  exercise  by  the  trial  judge  of  his  discretion  to  grant  a 

new  trial,  mere  doubt  as  to  the  preponderance  of  the  evidence 

Vol.  135  —  46 
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on  which  the  verdict  rests  will  not  require  the  setting  aside  of 
such  verdict,  though  it  may  justify  it  if  the  doubts  are  so  seri- 
ous and  substantial  that  the  judge  is  affirmatively  convinced 
that  it  is  contrary  to  the  preponderance  of  the  evidence.  Pier- 
son  V.  Citizena*  Tel.  d  Tel.  Co.  78 

3.  Where  the  trial  judge  states  that  he  was  so  convinced  and  under 

that  conviction  set  aside  the  verdict,  his  erroneous  view  of  the 
law,  that  he  must  be  satisfied  by  the  preponderance  of  the  cred- 
ible evidence  that  the  verdict  was  warranted,  did  not  affect  the 
correctness  of  his  order.  Ibid. 

4.  An  ord«r  by  a  trial  judge  setting  aside  a  verdict  as  not  supported 

by  the  evidence,  being  discretionary,  will  not  be  reversed  by 
this  court  unless  there  was  an  abuse  of  discretion.  Ilnd. 

5.  Although  the  trial  judge  is  convinced  that  some  credible  evi- 

dence supports  the  verdict,  if  he  is  persuaded  that  such  evi- 
dence is  relatively  so  weak  and  unconvincing  when  compared 
with  the  adverse  evidence  that  there  is  danger  that  the  verdict 
will  work  injustice,  he  is  vested  with  a  broad  discretion  to  pro- 
tect against  such  peril  by  granting  a  new  trial.  Salchert  v. 
Reinig,  194 

6.  A  trial  court  on  a  retrial  of  an  action  may  set  aside  a  verdict  for 

plaintiff  and  grant  a  new  trial  on  the  ground  that  such  verdict 
was  against  the  weight  of  evidence,  notwithstanding  a  previous 
decision  of  this  court  in  the  same  case  that  there  was  evidence 
sufficient  to  go  to  the  jury  on  the  part  of  the  plaintiff,  as  the 
question  whether  or  not  plaintiff  has  made  a  prima  facie  case 
for  the  jury  has  no  bearing  upon  the  question  whether  defend- 
ant has  met  the  case  so  made  by  a  preponderance  of  contradict- 
ory evidence.    Wilson  v.  Chippewa  Valley  E.  R.  Co.  18 

0 rounds  for:  Errors  and  irregularities. 

7.  A  jury  having  found  a  special  verdict  during  the  night  signed 

and  sealed  the  same  and  separated.  Before  the  court  convened 
the  foreman,  at  the  request  of  some  of  the  jurors,  conferred 
privately  with  the  trial  judge  concerning  one  of  the  questions 
and  reported  to  all  of  the  other  jurors,  who  had  assembled  in 
the  committee  room,  certain  alleged  communications  from  the 
court  prejudicial  to  the  plaintiff.  The  court  reconvened  and, 
the  verdict  being  read,  the  jury  was  polled  and  all  of  them  as- 
sented to  the  verdict  except  the  foreman,  who  refused  to  ac- 
quiesce in  the  answer  to  the  question  concerning  which  he  had 
conferred  with  the  judge.  At  the  request  of  counsel  for  both 
parties  the  jury  retired  and  after  further  consideration  re- 
turned the  same  verdict  except  as  to  the  question  from  which 
the  foreman  had  dissented,  and  to  this  they  changed  their  pre- 
vious answer.  The  trial  judge  consented  to  the  conference  with 
the  foreman  under  the  Impression  that  after  the  jury  had  signed 
and  sealed  their  verdict  no  further  deliberation  would  be  pos- 
sible. Held,  that  the  action  of  the  court  in  communicating  with 
the  jury  was  ground  for  a  new  trial.    Dralle  v.  Reedshurg,    293 

Same:  Waiver  of  right. 

8.  In  such  an  action  the  plaintiff,  by  consenting  to  the  further  con- 

sideration by  the  jury,  did  not  waive  his  right  to  move  for  a 
new  trial  for  misconduct  of  the  jury,  it  appearing  that  while 
he  knew  of  the  conference  between  the  foreman  and  the  court 
he  did  not  know  the  nature  of  it  or  of  the  communications 
which  the  foreman  made  to  the  other  jurors  thereafter.      Ibid. 
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Same:  Affidavits  of  jurors. 

9.  The  affidavits  of  the  Jurors  respecting  the  communications  in 
the  committee  room  after  they  had  signed  and  sealed  the  ver- 
dict were  competent  to  show  that  they  were  Informed  of  the 
foreman's  conference  with  the  judge.  Ibid. 

Costs. 

10.  Where  the  trial  Judge  granted  a  new  trial  for  error  committed 
by  him  for  communicating  with  the  jury  under  the  impression 
that  they,  having  signed  and  sealed  their  verdict,  could  have 
no  further  deliberation,  it  was  not  error  to  order  that  the  costs 
of  the  new  trial  abide  the  event  of  the  action.  Ibid. 

Nonsuit.    See  Masteb  and  Sesvakt,  14,  15.    Triai.,  6. 

Notice. 
To  guarantor  of  debtor's  default.    See  Guabanty,  2. 
Of  acceptance  of  guaranty.    See  Guaranty,  4. 
Of  death  under  accident  insurance  policy:   Waiver.     See  Insxtb- 
ANCE,  27,  28. 

To  employer  of  defective  appliances.    See  Master  and  Servant, 

2-5. 
Of  special  town  meeting.    See  Towns,  2. 
Of  contents  of  recorded  deed.    See  Vendor  and  Purchaser,  7,  8. 

NUISANCE. 

See  Appeal,  19.   Damages,  1-5.    Mills  and  Milldams,  1,  3.    Plead- 
ing, 7. 

1.  The  erection  and  operation  of  a  sulphuric  acid  plant,  located  in 

close  proximity  to  plaintiff's  property,  which  plant  through  its 
smokestacks  and  otherwise  emits  deleterious  acids,  fumes,  va- 
pors, and  substances  injurious  to  plaintiff,  and  which  render 
her  dwelling  house^  situated  upon  said  property,  uninhabitable, 
constitute  a  private  nuisance,  although  the  operation  of  such  a 
plant  is  not  in  itself  unlawful  nor  the  plant  per  se  a  nuisance. 
Holman  v.  Mineral  Point  Zinc  Co,  132 

2.  The  question  of  nuisance  in  the  maintenance  of  any  business  de- 

pends not  only  upon  the  character  of  such  business,  but  also 
upon  its  proximity  to  the  dwellings,  business,  property,  or  oc- 
cupancy of  others.  Ibid. 

3.  An  industry  or  trade  which  is  not  a  nuisance  per  se  may  be  con- 

ducted in  such  a  manner  or  in  such  a  place  as  to  be  a  nuisance. 

Ibid, 

4.  Any  business,  though  in  itself  lawful,  which  necessarily  and  con- 

stantly impregnates  large  volumes  of  the  atmosphere  with  dis- 
agreeable, unwholesome,  or  offensive  matter  may  become  a  nui- 
sance to  those  occupying  adjacent  property  in  case  it  is  so  near, 
and  the  atmosphere  is  contaminated  to  such  an  extent,  as  to 
substantially  impair  the  comfort  or  enjoyment  of  such  adjacent 
occupants.  In  such  a  case  it  was  no  defense  that  the  business 
was  conducted  in  a  reasonable  and  proper  manner  and  with 
more  than  ordinary  cleanliness,  and  that  the  odors  sent  over 
and  upon  the  adjacent  premises  were  only  such  as  were  inci- 
dent to  the  business  when  properly  conducted.  Ibid. 

5.  Where  the  location  as  well  as  the  nature  of  a  business  is  relied 

upon  to  constitute  a  nuisance,  it  is  not  necessary  to  state  ex- 
trinsic circumstances  relating  to  the  method  of  operation  of 
such  business.  Ibid. 
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6.  Where  tbe  foundation  of  an  action  to  abate  a  nuisance  is  the  lo- 

cation of  the  business  complained  about,  whether  that  location 
is  convenient  or  not,  under  all  the  circumstances,  is  a  question 
that  may  properly  be  raised  by  the  answer.  Ibid. 

7.  In  an  action  to  abate  a  nuisance  and  for  damages,  under  sec.  3181, 

Stats.  (1898),  the  complaint  is  not  demurrable,  if  otherwise 
sufficient,  simply  because  the  court  on  final  hearing  might  not 
grant  all  the  relief  grayed  for,  as  the  statute  provides  that 
plaintiff  shall  have  Judgment  for  damages  and  costs,  and  also 
for  an  abatement  unless  the  court  shall  certify  that  the  latter 
is  unnecessary.  Ibid. 

8.  In  the  absence  of  proof  that  defendant  corporation  assumed  the 

liabilities  of  its  grantors  in  the  maintenance  of  a  nuisance  prior 
to  its  acquisition  of  property  in  connection  with  which  the 
nuisance  existed,  it  is  not  liable  for  damages  which  accrued 
before  the  sale.   -Earns  v.  Allen,  48 

9.  Pending  an  action  in  equity  to  abate  a  nuisance,  the  two  indi- 

vidual defendants  sold  the  property  in  connection  with  which 
the  nuisance  existed  to  a  corporation  of  which  they  became  re- 
spectively the  president  and  vice-president.  The  corporation 
was  made  a  party  to  the  proceedings.  After  the  sale  the  nui- 
sance was  maintained  substantially  as  before  by  the  defendant 
corporation  acting  through  the  two  original  defendants  as  its 
officers.  Held,  that  the  individual  defendants  were  personally 
liable  for  damages  caused  by  the  nuisance  after  the  sale.    Ibid, 

OFFICERS. 

See  BoxDS,  1,  2.    Highways.    Mandamus.    Nuisancb,  9.    PniKOQtPAr 

A2(D  Surety.    Taxation,  1-3. 

1.  A  bank  designated  as  a  state  depository  under  sec.  160a,  Stats. 

(1898),  is  a  public  officer,  and  the  bond  required  of  such  depos- 
itory under  sec.  160&,  Stats.  (1898),  is  an  official  bond.  State 
V.  Pederson^  31 

2.  Where  the  attorney  general  refused  to  bring  an  action  against 

sureties  for  the  breach  of  a  bond  given  under  the  state  depos- 
itory laws  to  secure  the  deposit  of  state  funds  in  a  bank  desig- 
nated as  a  state  depository,  it  became  the  duty  of  the  state 
treasurer,  under  sec.  984,  Stats.  (1898),  to  cause  an  action  to  be 
commenced,  and  in  the  exercise  of  his  discretion  to  employ 
counsel  for  that  purpose.  Ibid. 

3.  Where  a  city,  having  adopted  the  general  charter  law  (ch.  40ar 

Stats.  1898),  neglected  for  more  than  ten  years  to  establish  a 
police  court  and  elect  a  police  Justice  as  authorized  by  sec. 
925 — 61,  Stats.  (1898),  the  mayor,  pursuant  to  sec.  925 — 31, 
Stats.  (1898),  authorizing  him  to  fill  vacancies,  appointed  a 
police  justice.  Held,  that  the  appointee  was  police  justice  de 
facto,  even  though  the  appointment  was  premature.  Olson  v. 
Hawkins,  394 

4.  Sec.  925—67,  Stats.  (1898),  as  amended  by  ch.  41,  Laws  of  1903, 

provides  for  the  punishment  of  violations  of  city  ordinances  by 
fine  or  imprisonment  or  both.  In  case  of  a  fine,  execution  may 
be  issued  in  the  form  prescribed  by  sec.  925 — 69,  Stats.  (1898) ; 
if  imprisonment  was  necessary  to  enforce  collection  thereof,  it 
could  be  effected  by  seizure  of  defendant's  body  under  the  exe- 
cution.    In  case  of  imprisonment  without  a  fine  commitment 
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may  be  made,  using  the  statute  form  of  execution,  omitting  all 
therein  that  relates  to  levy  and  sale  and  return  of  the  writ. 
One  convicted  of  violating  a  city  ordinance  was  adjudged  to 
pay  a  fine  and  in  default  thereof  to  be  committed.  The  fine 
not  being  paid  the  police  justice  proceeded  by  commitment  un- 
der the  Judgment  instead  of  by  execution  against  the  body, 
which  latter  process  was  the  appropriate  one  in  case  of  pun- 
ishment by  fine  without  imprisonment  Held,  that  the  com- 
mitment was  not  void,  but  even  though  irregular  it  protected 
the  officers  issuing  and  executing  it.  IMd. 

Official  Bonds.    See  Officers,  1,  2.    Principal  and  Surety. 

Option  to  purchase.    See  Vendor  and  Purchaser,  1-4. 

Orders. 
Larceny  of  town  orders.    See  Larceny,  1-4. 
Appealable  orders.    See  Appeal,  1,  3. 

Ordinances.     See  Municipal  Corporations,  5,  6.      Street  Rail- 
ways, 8,  9. 

Parol  Evidence.    See  Evidence,  9-11. 

Parties.      See    Appeal,  9.      Contracts,  7.      Corporations,   1-3. 
Judouent,  4.    Mortgages,  1.    Taxation,  ^ 

PARTITION. 

1.  In  an  action  for  the  partition  of  personal  property  the  circuit 

court  has  general  equity  jurisdiction  to  appoint  a  receiver,  to 
order  the  property  delivered  to  the  receiver,  to  enter  an  inter- 
locutory decree,  and  to  so  mold  its  final  decree  as  to  cover  and 
provide  every  possible  form  or  kind  of  relief  made  necessary 
by  the  exigencies  of  the  case  or  the  contumacy  of  the  parties 
in  order  to  do  final  and  complete  Justice.    Laing  v.  Williams, 

253 

2.  Where,  in  an  action  for  the  partition  of  personal  property,  de- 

fendant refused  compliance  with  the  interlocutory  decree  or- 
dering him  to  deliver  to  the  receiver  in  such  action  a  certain 
portion  of  the  common  property,  the  court,  In  protecting  the 
aggrieved  party  from  loss  by  defendant's  noncompliance,  is  not 
limited  to  contempt  proceedings,  but  may  in  a  final  decree  ac- 
complish the  same  end  by  awarding  damages.  IMd. 

3.  Where  in  such  an  action  it  appears  that  the  damages  awarded 

in  the  final  decree  were  less  than  the  amount  defendant  might 
have  been  required  to  pay  under  contempt  proceedings,  the  de- 
fendant is  not  aggrieved  by  plaintiff's  failure  to  resort  to  the 
latter  proceedings.  Ibid. 

PARTNERSHIP* 

See  Pleading,  4. 

1.  An  agreement  for  a  mutual  contribution  of  property  to  an  enter- 

prise or  venture  for  the  purpose  of  making  profits  therein,  in 
which  the  parties  to  such  contract  were  to  be  mutually  inter- 
ested  as  owners  and  not  merely  by  way  of  compensation  meas- 
ured by  profits,  constitutes  a  partnership.    Lanffley  v.  Banhorn, 

178 

2.  An  oral  agreement  to  conduct  partnership  dealings  in  real  estate 

is  void  under  the  statute  of  frauds.  Ibid. 


726  IXDEX.  [135 


3.  Defendant  agreed  with  plaintiffs  that  if  the  latter  would  assign 

to  him  their  option  to  purchase  certain  lands  and  would  get 
for  defendant  an  extension  of  the  option  he  would  have  the 
lands  examined,  and  if  he  found  he  could  purchase  them  for  a 
satisfactory  price  he  would  do  so,  and  resell  them  and  divide 
witli  plaintiffs  the  net  profits  realized  from  the  venture.  Plaint- 
iffs were  to  share  the  taxes  and  expenses  of  examining  the 
land  and  estimating  the  timher  and  pay  Interest  on  the  pur- 
chase price  paid  by  defendant,  though  it  was  expected  that  such 
sums  would  come  out  of  plaintiffs'  share  of  the  profits.  Both 
parties  regarded  the  option  of  value,  and  the  vendor  proposed 
to  comply  therewith.  In  an  action  for  damages  for  breach  of 
defendant's  promise,  held,  that  the  contract  constituted  a  part- 
nership to  deal  in  real  estate,  and,  being  oral,  was  void  under 
the  statute  of  frauds.  Ibid. 

4.  In  an  action  against  partners  to  recover  for  board  furnished  to 

one  of  them  and  partnership  employees  while  engaged  in  the 
work  of  the  firm,  whether  the  board  was  furnished  for  the 
benefit  of  the  partnership  in  response  to  the  request  of  the 
other  partner  and  upon  his  promise  to  pay  therefor  are  held 
to  be  questions  which  should  have  been  submitted  to  the  jury. 
Gessner  v,  Roeming^  635 

5.  Although  in  an  action  against  defendants  as  partners  to  enforce 

a  partnership  liability  one  of  the  partnei:s  was  not  served,  a 
Judgment  may  be  rendered  in  form,  under  subd.  1,  sec.  2884, 
Stats.  (1898),  against  the  entire  partnership,  enforceable  against 
the  partner  served  and  against  any  partnership  property.    Ibid. 

6.  In  an  action  for  an  accounting  between  partners,  held^  that  the 

course  of  business  mutually  acquiesced  In  amounted  to  an  agree- 
ment to  conduct  both  their  partnership  and  Individual  transac- 
tions upon  a  basis  of  mutual  trust,  and  operated  to  preclude 
either  of  them  from  insisting  upon  a  partnership  accounting, 
each  partner  being  limited  to  demanding  that  the  partnership 
be  dissolved  and  that  he  be  awarded  his  share  of  the  assets  after 
payment  of  existing  liabilities  and  the  expenses  Involved  in  the 
proceedings.    Teipner  v,  Teipner^  380 

7.  In  such  an  action  no  charge  could  be  made  by  one  partner  against 

the  other  for  failure  to  give  his  time  and  attention  to  the  firm 
business  nor  for  individual  property  supplied  for  firm  purposes. 

Ibid, 

8.  Where  a  partnership  accounting  is  Impracticable  because  of  the 

confused  condition  or  lack  of  partnership  accounts,  the  part- 
ners having  by  their  conduct  impliedly  consented  to  conduct 
the  business  without  an  accounting,  a  report  of  the  referee  as 
an  approximation  to  an  accounting  may  be  made  the  basis  for 
the  distribution  of  the  firm  assets,  although  it  cannot  stand  as 
an  account.  Ibid. 

Part  Perfobmance.    See  Contracts,  6. 

Passe:^gers.    See  Carriers,  1-3. , 

PAUPERS. 

In  an  action  to  recover  money  paid  for  the  support  of  a  pauper  al- 
leged to  have  a  legal  settlement  in  defendant  town,  there  being 
credible  evidence  to  support  the  finding  of  the  Jury  that  the 
money  furnished  by  the  defendant  was  received  by  recipient 
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as  a  pauper,  the  verdict  will  not  be  disturbed.  Sheboygan 
County  V.  Sheboygan  Falls,  128 

Payment.  See  Contracts,  4.  Fraudulkht  Conveyahcks,  5.  Pbih- 
ciPAL  AND  Agent. 

Pbrfobmance.    See  ContbActs,  6. 

PLEADING. 

See  Elecjtions,  4.  Fraudulent  Conveyances,  11,  12,  14.  Praxtdb, 
Statute  of.  Limitation  of  Actions,  1.  Masteb  and  Sebv- 
ANT,  9,  10.    NuiSuANCE,  5-7.    Refobmation  of  Instruments,  2. 

Consolidated  actions. 

1.  When  suits  are  consolidated,  the  order  of  consolidation  should 

require  the  title  of  the  cause  and  the  pleadings  to  be  amended 
to  conform  thereto.  The  practice  of  retaining  all  the  original 
and  amended  pleadings  In  each  action  and  presenting  them  as 
the  pleadings  In  the  consolidated  action  is  not  approved.  East' 
ern  Wis,  R.  d  L,  Co,  v.  Hackett,  464 

Scope  of  general  denial. 

2.  A  general  denial  in  an  action  on  a  contract  will  not  put  In  issue 

the  rescission  or  abandonment  of  such  contract,  which,  occur- 
ring after  the  making  of  the  contract,  should  be  pleaded  in 
avoidance.    Salchert  v,  Reinig,  194 

Effect  of  demurrer, 

3.  A  demurrer  to  an  answer  and  counterclaim  relates  back  to  the 

complaint  and  requires  examination  of  its  sufficiency,  and  if 
found  insufficient  the  demurrer  should  be  sustained  as  a  de* 
murrer  to  the  complaint,  although  the  answer  and  the  counter- 
claim are  sufficient.    Lyndon  L,  Co,  v,  Sawjfer,  525 

Amendment, 

4.  Where  a  complaint  in  an  action  for  an  accounting  between  part- 

ners proceeded  upon  the  theory  of  the  existence  of  a  partner- 
ship from  a  specified  date  and  all  the  evidence  and  the  conduct 
of  the  i)artles  accorded  with  such  theory,  an  amendment  oftered 
by  plalntlfC  after  all  the  evidence  was  received,  to  the  effect 
that  the  partnership  was  dissolved  on  such  date,  was  properly 
denied,  especially  since  if  the  amendment  were  permitted  it 
would  bring  the  cause  of  action  within  the  bar  of  the  statute 
of  limitations.    Teipner  v.  Teipner,  380 

5.  An  amendment  oftered  to  the  complaint  at  the  close  of  the  testi- 

mony which  stated  facts  not  established  by  the  evidence  was 
properly  rejected.    Bailey  v.  Bailey,  560 

6.  Where  all  the  essential  facts  of  the  cause  of  action  on  which 

plaintiff  relies  to  show  defendant's  liability  were  before  the 
court,  plaintiff  was  not  prejudiced  by  a  denial  of  his  motion 
to  amend  the  complaint.    Yunkes  v.  Racine-Sattley  Co.  81 

7.  Where  the  Issues  raised  by  the  pleadings  and  to  which  the  proof 

at  the  trial  was  directed  related  to  the  negligence  of  defendant 
in  not  properly  safeguarding  a  charged  wire  which  had  fallen 
in  the  street,  a  motion  to  amend  the  complaint,  made  at  the 
conclusion  of  the  testimony,  so  as  to  charge  defendant  with 
maintaining  a  nuisance  in  the  public  streets,  was  properly  de- 
nied.   Miller  v.  Kenosha  E.  R.  Co.  68 
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3.  Defendant  agreed  with  plaintiffs  that  if  the  latter  would  assign 

to  him  their  option  to  purchase  certain  lands  and  would  get 
for  defendant  an  extension  of  the  option  he  would  have  the 
lands  examined,  and  if  he  found  he  could  purchase  them  for  a 
satisfactory  price  he  would  do  so,  and  resell  them  and  dlTide 
with  plaintiffs  the  net  profits  realized  from  the  venture.  Plaint- 
iffs were  to  share  the  taxes  and  expenses  of  examining  the 
land  and  estimating  the  timber  and  pay  Interest  on  the  pur- 
chase price  paid  by  defendant,  though  it  was  expected  that  such 
sums  would  come  out  of  plaintiffs'  share  of  the  profits.  Both 
parties  regarded  the  option  of  value,  and  the  vendor  proposed 
to  comply  therewith.  In  an  action  for  damages  for  breach  of 
defendant's  promise,  held,  that  the  contract  constituted  a  part- 
nership to  deal  in  real  estate,  and,  being  oral,  was  void  under 
the  statute  of  frauds.  Ihid. 

4.  In  an  action  against  partners  to  recover  for  board  furnished  to 

one  of  them  and  partnership  employees  while  engaged  in  the 
work  of  the  firm,  whether  the  board  was  furnished  for  the 
benefit  of  the  partnership  in  response  to  the  request  of  the 
other  partner  and  upon  his  promise  to  pay  therefor  are  held 
to  be  questions  which  should  have  been  submitted  to  the  jury. 
Oessner  v.  Roeming,  635 

5.  Although  in  an  action  against  defendants  as  partners  to  enforce 

a  partnership  liability  one  of  the  partnei:s  was  not  served,  a 
Judgment  may  be  rendered  in  form,  under  subd.  1,  sec.  2884, 
Stats.  (1898),  against  the  entire  partnership,  enforceable  against 
the  partner  served  and  against  any  partnership  property.   Ibid. 

6.  In  an  action  for  an  accounting  between  partners,  held,  that  the 

course  of  business  mutually  acquiesced  in  amounted  to  an  agree- 
ment to  conduct  both  their  partnership  and  Individual  transac- 
tions upon  a  basis  of  mutual  trust,  and  operated  to  preclude 
either  of  them  from  insisting  upon  a  partnership  accounting, 
each  partner  being  limited  to  demanding  that  the  partnership 
be  dissolved  and  that  he  be  awarded  his  share  of  the  assets  after 
payment  of  existing  liabilities  and  the  expenses  involved  in  the 
proceedings.    Teipner  v.  Teipner,  380 

7.  In  such  an  action  no  charge  could  be  made  by  one  partner  against 

the  other  for  failure  to  give  his  time  and  attention  to  the  firm 
business  nor  for  individual  property  supplied  for  firm  purposes. 

Ibid. 

8.  Where  a  partnership  accounting  Is  impracticable  because  of  the 

confused  condition  or  lack  of  partnership  accounts,  the  part- 
ners having  by  their  conduct  impliedly  consented  to  conduct 
the  business  without  an  accounting,  a  report  of  the  referee  as 
an  approximation  to  an  accounting  may  be  made  the  basis  for 
the  distribution  of  the  firm  assets,  although  It  cannot  stand  as 
an  account.  Ibid, 

Pabt  Performance.    See  Contraots,  6. 

Passengers.    See  Carriers,  1-3. , 

PAUPERS. 

In  an  action  to  recover  money  paid  for  the  support  of  a  pauper  al- 
leged to  have  a  legal  settlement  in  defendant  town,  there  being 
credible  evidence  to  support  the  finding  of  the  jury  that  the 
money  furnished  by  the  defendant  was  received  by  recipient 
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as  a  pauper,  the  verdict  will  not  be  disturbed.  Sheboygan 
County  V.  Sheboygan  Falls,  128 

Payment.    See  Contracts,  4.    Fratjdulbnt  Conveyahces,  5.    Pbih- 

ciPAL  and  Agent. 

Perfobhance.    See  Contracts,  6. 

PLEADING. 

See  Elections,  4.  Fraldttlent  Conveyances,  11,  12,  14.  Fraxtdb, 
Statute  op.  Limitation  of  Actions,  1.  Masteb  and  Sebv- 
ANT,  9,  10.    Nuisance,  5-7.    Refobmation  of  Instbuments,  2. 

Consolidated  actions. 

1.  When  suits  are  consolidated,  the  order  of  consolidation  should 

require  the  title  of  the  cause  and  the  pleadings  to  be  amended 
to  conform  thereto.  The  practice  of  retaining  all  the  original 
and  amended  pleadings  in  each  action  and  presenting  them  as 
the  pleadings  in  the  consolidated  action  is  not  approved.  East- 
ern Wis.  R.  ds  L.  Co.  V.  Hackett,  464 

Scope  of  general  denial. 

2.  A  general  denial  in  an  action  on  a  contract  will  not  put  In  issue 

the  rescission  or  abandonment  of  such  contract,  which,  occur- 
ring after  the  making  of  the  contract,  should  be  pleaded  in 
avoidance.    Salchert  v.  Reinig,  194 

Effect  of  demurrer. 

3.  A  demurrer  to  an  answer  and  counterclaim  relates  back  to  the 

complaint  and  requires  examination  of  its  sufficiency,  and  if 
found  insufficient  the  demurrer  should  be  sustained  as  a  de- 
murrer to  the  complaint,  although  the  answer  and  the  counter- 
claim are  sufficient.    Lyndon  L.  Co.  v.  Sawyer^  525 

Amendm  ent, 

4.  Where  a  complaint  in  an  action  for  an  accounting  between  part- 

ners proceeded  upon  the  theory  of  the  existence  of  a  partner- 
ship from  a  specified  date  and  all  the  evidence  and  the  conduct 
of  the  parties  accorded  with  such  theory,  an  amendment  offered 
by.  plaintiff  after  all  the  evidence  was  received,  to  the  effect 
that  the  partnership  was  dissolved  on  such  date,  was  properly 
denied,  especially  since  if  the  amendment  were  permitted  it 
would  briug  the  cause  of  action  within  the  bar  of  the  statute 
of  limitations.    Teipner  v.  Teipner,  380 

5.  An  amendment  offered  to  the  complaint  at  the  close  of  the  testi- 

mony which  stated  facts  not  established  by  the  evidence  was 
properly  rejected.    Bailey  v.  Bailey,  560 

6.  Where  all  the  essential  facts  of  the  cause  of  action  on  which 

plaintiff  relies  to  show  defendant's  liability  were  before  the 
court,  plaintiff  was  not  prejudiced  by  a  denial  of  his  motion 
to  amend  the  complaint.    Y unices  v.  Racine-Sattley  Co.  81 

7.  Where  the  issues  raised  by  the  pleadings  and  to  which  the  proof 

at  the  trial  was  directed  related  to  the  negligence  of  defendant 
in  not  properly  safeguarding  a  charged  wire  which  had  fallen 
in  the  street,  a  motion  to  amend  the  complaint,  made  at  the 
conclusion  of  the  testimony,  so  as  to  charge  defendant  with 
maintaining  a  nuisance  in  the  public  streets,  was  properly  de- 
nied.   Miller  v.  Kenosha  E.  R.  Co.  68 
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8.  In  a  counterclaim  to  an  action  for  rent  for  lands  defendant 

Bought  damages  for  plaintiff's  failure  to  give  him  the  use  of  a 
certain  large  dwelling  hou£e  on  the  lands.  Plaintiffs  reply 
stated  that  there  were  two  houses  on  the  leased  lands.  At  the 
trial  plaintiff  was  permitted  to  strike  out  this  allegation  and  to 
insert  in  lieu  thereof  a  statement  that  defendant  was  given  i>06- 
session  of  another  house  on  lands  of  plaintiff  other  than  those 
leased,  and  that  another  house  was  situated  on  lands  not  leased, 
the  title  to  which  was  in  dispute.  Held  that,  in  the  absence  of 
afO davit  or  showing  of  surprise,  the  allowance  of  such  amend- 
ment was  proper.    Kersten  v.  Weichmnn,  1 

9.  A  portion  of  a  pleading  eliminated  by  subsequent  amendment 

cannot  be  treated  as  an  admission  of  the  party  pleading  it. 

IJ)id. 
Antioer  to  suppJemewtal  complaint 

10.  In  an  action  in  equity  to  abate  a  nuisance  and  to  recover  dam- 

ages therefor,  the  original  complaint  and  an  amended  com- 
plaint were  against  certain  individuals.  The  defendants'  an- 
swer to  the  original  complaint  contained,  among  other  things, 
a  general  denial.  While  the  action  was  pending,  the  original 
defendants  sold  the  property  in  connection  with  which  the  nui- 
sance was  alleged  to  exist  to  a  corporation.  After  the  sale  and 
after  the  action  was  at  issue  upon  the  complaint  and  answer 
of  the  original  parties,  the  corporation  was  made  a  party.  A 
supplemental  complaint  was  filed  alleging  that  said  corpora- 
tion, aa  an  incident  to  the  conveyance  to  it,  assumed  an  the 
rights,  duties,  and  liabilities  theretofore  resting  on  its  grantors. 
Upon  the  trial  the  corporation  adopted,  by  leave  of  court  and 
without  objection,  the  answer  of  the  original  defendants.  Held, 
that  upon  the  whole  record  it  was  understood  by  all  the  parties 
that  by  such  adoption  the  original  answer  was  Intended  to  be 
and  was  an  answer  to  the  supplemental  complaint,  and  there- 
fore put  in  issue  the  defendant  corporation's  assumption  of  the 
liabilities  of  its  grantors.    Kama  v,  Allen,  4S 

Variance:  Ordering  amendment. 

11.  Where  there  is  no  conflict  of  testimony  as  to  the  facts  of  a  pro- 

posed amendment  to  a  petition  for  mandamus,  a  variance  be- 
tween the  pleading  and  the  proof  is  not  material,  and  the  court 
may  under  sec.  2670,  Stats.  (1898),  find  the  facts  in  accordance 
with  the  evidence,  or  order  an  amendment  to  the  petition. 
State  ex  rel.  Dresser  v.  District  Board,  619 

POIJCK  COTTBTS.  SCO  COURTS,  4,  5.  MUlHCIPAIi  COBPOBATIOirS,  4.  OF- 
FICERS, 3. 

Possession.  See  Adverse  Possession.  FRAUDnuarr  Convetanges, 
1-4.    QuiBTiNO  Title,  2.    Sales,  1-3. 

Powers.    See  Wills,  10-12. 

Practice.    See  Trial. 

PRBSxrMPTioNS.  See  Adverse  Possession,  4.  Appeal,  28.  Courts,  5. 
Criminal  Law,  10,  11.  Fraudulent  Conveyances,  1-3.  In- 
surance, 25.  Master  and  Servant,  4.  Towns,  8.  Vendor 
AND  Purchaser,  7. 

PRINCIPAL  AND  AGKNT. 

See  Brokers.    Comkercr,  6.    Master  and  Servant,  6. 

1.  In  an  action  to  foreclose  a  mortgage  given  to  secure  a  note,  de- 
fended on  the  ground  of  payment  to  mortgagee's  agent,  the  evi- 
dence is  held  sufficient  to  sustain  the  finding  of  the  trial  court 
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that  plaintiff  had  authorized  his  agent  who  negotiated  the  loan 
for  which  the  note  was  given  to  receive  payments  thereon. 
Bleser  v.  Btedl,  124 

2.  While  authority  to  an  agent  to  receive  payment  of  a  note  does 
not  include  authority  to  mature  such  note  hy  receiving  payment 
hefore  due,  it  does  include  authority  to  accept  payment  before 
due  to  he  applied  as  of  the  time  of  maturity.  IMd. 

PRINCIPAL  AND  SURETY. 
See  CoNTiiAOTS,  7.    Quakaittt. 

1.  Sureties  on  oflQcial  bonds  are  presumed  to  know  and  consent  to 
.    the  rule  that  the  state  is  not  ordinarily  estopped  by  acts  of 

misfeasance  by  its  officers,  and  does  not  contract  with  such  sure- 
ties that  public  officers  shall  perform  their  duties  faithfully. 
State  IX  Tederaoriy  SI 

2.  The  sureties  on  a  bond  given  under  sec  1605,  Stats.  (1898),  re- 

lating to  state  depositories,  are  liable,  notwithstanding  the  state 
treasurer  deposited  a  larger  amount  In  the  bank  than  was  au- 
thorized by  the  state  board  of  deposits,  where  the  gross  amount 
of  deposit  comes  within  the  penalties  and  terms  of  the  bond. 

IJiid. 
Private  Wat.    See  Licenses,  1. 

PRrviTY.    See  Advebse  Possession,  8. 

Pbohisb  of  Mabriaoe.    See  Bbeach  of  Mabbzags  PBOiasE,  1-10. 

PBoanssoBT  Notes.    See  Bills  and  Notes,  1,  2.    Mobtgages,  2. 

pBOzncATX  Cattse.     See  Insurance,  10,  26.     Railboads,  8,  9,  13. 
Stbebt  Railwats,  15.    Tbial,  12. 

PUBLIC  LANDS. 

See  BouNBABiES,  1-3. 

One  who  had  made  a  timber  and  stone  cash  entry  under  the  laws 
of  the  United  States,  the  next  day  conveyed  by  warranty  deed 
of  the  land  in  statutory  form  all  his  rights  by  virtue  of  the 
entry.  A  patent  was  subsequently  issued  to  him.  Meanwhile 
trespass  had  been  committed  on  the  land.  Held,  that  the  pat- 
ent conveyed  an  estate  in  fee  and  all  the  right,  title,  and  inter- 
est which  the  United  States  had  in  the  land  on  the  date  of  the 
entry,  which  title  inured  to  and  vested  in  the  patentee's  grantee 
BO  as  to  give  him  the  right  of  action  for  said  trespass.  Oilhert 
V.  AuateVy  581 

Public    Officers.      See   Mandamus.     Officers.     Pbincipai.   and 
Subbty. 

Public  Policy.    See  Bills  and  Notes,  4.    Stbeet  Railways,  15* 

Public  Schools.    See  Schools  and  School  Distbicts. 

QUIETTING  TITLE. 
See  Cancellation  of  Instbu^eents,  1.    Mobtgages,  1. 

1.  An  inchoate  right  of  dower  is  such  an  incumbrance  on  land  as 

will  entitle  its  owner  to  maintain  an  action  to  remove  a  cloud 
thereon  under  sec.  3186,  Stats.  (1898) .  Huntzicker  v.  Crocker,   38 

2.  In  an  action  to  quiet  title  to  land  it  is  field  that  the  evidence  war- 

ranted the  finding  of  the  trial  court  that  the  plaintiff  was  in 
possession  claiming  title  and  that  the  acts  of  defendant  were  in 
the  nature  of  temporary  trespasses  and  did  not  interrupt  such 
possession.    Brown  v.  Dunn,  374 
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RAILROADS. 

See  Carrirbs,  4-9.    Eminent  Domain,  1,  2.    Master  and  Servant^ 

9-11,  19-21. 

Acquisition  of  right  of  toay:  Farm  croaainff, 

1.  The  right  to  a  "farm  crossing"  under  sec.  1810,  Stata.  (1898),  is 

not  to  be  limited  to  adjoining  lands  used  solely  for  agricultural 
purposes,  but  extends  to  such  crossings  as  are  necessary  to  en- 
able owners  having  land  abutting  on  either  or  both  sides  of 
the  road  to  reach  and  work  their  properties,  the  word  "farm'* 
being  descriptlTe  of  the  crossing  and  not  of  the  lands  adjoining. 
Manitowoc  O.  P.  Oo,  v.  Manitowoc,  G,  B.  d  N.  W.  R.  Co:  94 

Statutory  requirements:  Blowing  whistle  and  ringing  heJh 

2.  While  sec.  1809,  Stats.  (1898),  requiring  of  a  railroad  company 

the  blowing  of  the  engine  whistle  eighty  rods  from  a  liighway 
crossing,  cannot  be  complied  with  where  the  engine  starts  with- 
in that  distance,  still  the  requirement  that  the  engine  bell  be 
rung  is  applicable  and  entirely  possible  of  fulfilment,  at  least 
from  the  point  of  starting  until  the  highway  is  crossed.  Kujawa 
V,  Chicago,  M.  d  8t.  P.  R,  Co.  562 

3.  Sec.  1809,  Stats.  (1898),  requiring  that  the  engine  bell  be  rung 

before  reaching  and  while  passing  over  a  liighway  crossing,  is 
designed,  not  merely  to  prevent  travelers  who  are  about  to  use 
the  crossing  from  running  into  the  train,  but  also  to  enable  them 
to  know  of  the  approach  of  the  train  at  a  sufficient  distance  to 
guard  their  horses  against  taking  fright.  Ibid. 

4.  Bven  in  the  absence  of  express  statutory  requirement  it  was  the 

duty  of  railroad  employees  in  charge  of  an  engine  to  approach 
a  highway  crossing  with  due  care,  having  regard  to  the  physi- 
cal surroundings  and  the  obstructions  to  vision,  if  any,  and  if 
the  circumstances  called  for  the  giving  of  signals  for  the  safety 
of  travelers  approaching  the  crossing  using  due  care,  the  omis- 
sion to  give  such  signals  woul4  be  negligence.  Ibid, 

Injuries  to  licensees:  Duty  as  to  station  facilities. 

5.  Where  a  railroad  company  has  by  long  acquiescence  licensed  the 

public  to  use  its  station  grounds  for  ordinary  travel,  it  owes  a 
greater  degree  of  care  to  persons  so  using  its  grounds  than  to 
ordinary  licensees,  and  must  conduct  its  business  over  such  li- 
censed way  with  the  ordinary  care  required  to  avoid  Injuries 
which  may  be  anticipated  under  the  circumstances,  including 
the  fact  of  the  licensed  use  of  Its  grounds.  Rowley  v.  Chicago, 
M.  d  St.  P.  R.  Co.  208 

6.  In  an  action  for  damages  caused  by  a  truck  running  down  an  in- 

cline on  defendant  railway  company's  station  platform,  coming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  an  instruction  that  it  was  defendant's  duty  to  keep 
a  reasonably  vigilant  lookout  to  prevent  injuries  to  licensees 
using  its  platform  was  misleading,  as  the  phrase  "vigilant  look- 
out" is  almost  uniformly  used  in  reference  to  the  lookout  to  be 
kept  by  train  employees  in  the  movement  of  trains,  and  that 
question  was  not  in  issue  here.  Ibid. 

7.  In  an  action  for  damages  caused  by  a  truck  running  down  an  in- 

cline on  defendant  railway  company's  station  platform,  coming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  whether  defendant's  agent  left  the  truck  in  jsuch  a 
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position  that  the  accident  could  not  have  happened  was  held^ 
under  the  evidence,  a  question  for  the  jury.  Ihid, 

8.  Where  plaintiff  charged  defendant  railroad  company  with  negli- 

gently placing  a  truck  in  an  unsafe  position  on  its  station  plat- 
form, so  that  it  rolled  down  an  Incline,  came  in  contact  with  a 
passing  train,  and  was  knocked  against  plaintiff,  held,  that  the 
trial  court  erred  in  not  submitting  in  the  special  verdict  some 
appropriate  questions  as  to  whether  defendant's  employee  .left 
the  truck  in  a  reasonably  safe  position,  and,  if  he  did  not, 
whether  his  failure  so  to  do  was  a  lack  of  ordinary  care  which 
proximately  caused  the  plaintiff's  injury.  Ibid. 

9.  In  an  action  for  damages  caused  by  a  truck  running  down  an  in- 

cline on  defendant  railway  company's  station  platform,  coming 
in  contact  with  a  passing  train  and  being  knocked  against 
plaintiff,  the  basic  act  of  negligence  on  which  the  plaintiff's 
case  was  founded  was  the  negligent  placing  of  the  truck.  The 
trial  court  in  directing  a  special  verdict  submitted,  among 
others,  a  general  question  as  to  whether  defendant  was  guilty 
of  any  want  of  ordinary  care  which  proximately  caused  plaint- 
iff's injury,  and  refused  defendant's  request  for  specific  ques- 
tions relating  to  the  conduct  of  its  agent  with  reference  to  plac- 
ing the  truck  in  a  dangerous  position.  The  court  also  charged, 
in  connection  with  the  general  question,  that  if  defendant's 
agent  used  ordinary  care  in  leaving  the  truck  In  a  reasonably 
safe  position  where  It  would  remain  of  its  own  weight,  then 
defendant  exercised  ordinary  care.  Held,  that  the  failure  to 
submit  the  basic  question  of  fact  was  error  which  was  not 
cured  by  the  instruction.  Jbid. 

Accidents  at  hightcay  crossings, 

10.  In  an  action  for  injury  to  plaintiff's  team  caused  Iby  a  railway- 

crossing  collision,  held,  that  there  was  evidence  which  would 
have  Justified  the  Jury  in  finding  that  no  signal  was  given  by 
the  railroad  company  and  that  such  failure  was  negligent 
Kujawa  v.  Chicago,  M.  d  8t.  P.  jB.  Co.  562 

11.  It  cannot  be  held  as  matter  of  law  that  it  is  always  the  duty  of 

one  approaching  a  railway  crossing  to  stop,  even  though  he  be 
driving  a  team.  Whether  it  is  his  duty  to  stop  as  well  as  to 
look  and  listen  is  a  question  for  the  Jury  after  due  considera- 
tion of  all  the  surrounding  circumstances.  IMd, 

12.  In  an  action  for  damages  to  plaintiff's  team  caused  by  a  railway- 

crossing  collision,  it  appeared  that  there  was  a  clear  view  of 
the  crossing  for  140  feet,  that  the  highway  was  sandy,  that 
plaintiff's  vehicle  was  a  spring  buggy  which  made  very  little 
noise;  and  there  was  no  evidence  of  other  noises  or  of  any 
wind  blowing.  A  verdict  for  defendant  was  directed  on  the 
ground  that  it  was  plaintiff's  duty  to  stop,  look,  and  listen  be- 
fore he  came  so  near  the  crossing  that  he  would  be  struck  or 
that  his  horses  would  be  frightened  by  an  approaching  train, 
and  failure  to  observe  this  duty  necessarily  constituted  negli- 
gence which  was  the  proximate  cause  of  the  injury.  Held  error, 
as,  under  the  circumstances,  whether  ordinary  care  required 
him  to  stop  his  team  was  a  question  for  the  Jury.  Ibid. 

13.  Where  a  switch  engine  approached  a  railway  crossing  without 

giving  the  signals  required  by  statute,  and  a  traveler  driving 
toward  such  crossing  looked  and  listened  for  signals  but  did 
not  stop,  the  circumstances  not  being  such  as  to  make  it  neg- 
ligence as  a  matter  of  law  for  him  to  approach  without  stop- 
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pingp  and  by  reason  of  the  failure  to  give  the  signals  he  was 
led  to  approach  nearer  than  he  otherwise  would  have  done,  and 
to  a  point  where  the  sight  and  noise  of  the  coming  train  fright- 
ened his  horses,  causing  them  to  become  unmanageable  so  that 
they  dashed  against  the  train,  the  failure  to  give  proper  sig^ials 
was  the  proximate  cause  of  the  collision.  Ibid, 

14.  In  an  action  to  recover  the  value  of  horses  and  other  property 
destroyed  at  a  street  crossing  by  being  struck  by  a  passenger 
train  running  at  an  unlawful  rate  of  speed,  the  evidence  is 
held,  as  matter  of  .law,  to  establish  that  the  driver  of  the  horses 
was  guilty  of  contributory  neglig^ice,  either  in  failing  to  look 
before  going  onto  the  crossing  or  in  attempting  to  cross  in  front 
of  the  train  with  knowledge  of  its  approach,  ffain  v,  Chicago. 
M.  d  St.  P.  R.  Co.  303 

16.  Tlie  duty  to  look  and  listen  before  going  onto  a  railroad  cross- 
ing is  absolute,  where  the  opportunity  exists,  and  is  not  excused 
by  mere  diversion  of  attention,  except  there  be  circumstances 
for  which  the  traveler  is  not  responsible  which  so  irresistibly 
force  his  attention  to  something  else  as  to  deprive  him  of  his 
opportunity  to  perform  his  duty.  Fbid. 

19.  A  freight  train  on  a  siding  near  a  street  crossing  at  a  station 
was  something  naturally  to  be  expected  by  one  familiar  with 
such  station  and  its  surroundings,  and  did  not  constitute  such 
a  diversion  as  to  deprive  a  traveler  aiHi^roachlng  the  crossing 
of  his  opportunity  to  look.  UHd. 

Rapk.    See  CniiriNAL  Law,  4-8. 

RxaitEstate  Agents.    See  Brokers,  1,  2. 

RXAL  Property.  See  Adverse  Possession.  Boundaries.  Brokers. 
Canceixation  or  Instruments.  CJonfuct  of  Laws.  Con- 
tracts, 3.  Covenants.  Deeds.  Easements.  Eminsnt  Do- 
main. ESxECUTioN.  Fraud,  2.  Frauds,  Statute  op.  Fraudu- 
lent Conveyances,  G-14.  Husband  and  Wipe,  2.  Judgment, 
1,  3,  5.  Landlord  and  Tenant.  Licenses.  Miujs  and  Mill- 
dams.  Mortgages.  Part2tership,  2,  3.  Public  Lands.  Quiet- 
ing Title.  Railroads,  1.  Reformation  op  Instrxtments.  Tax- 
ation, 4,  6.  Trusts  and  Trustees.  Vendor  and  Purchaser, 
Waters  and  Watercourses.    Wills,  5-13. 

Reoeivsrs.    See  Partition,  1. 

Record:  Charge  of  court,  no  part  of.    See  Appeal,  17. 

Recording  Acts.    Sec  Deeds,  1,  2.    Vendor  and  Purchaser,  5-10. 

REFORMATION  OF  INSTRUMENTS. 
See  Covenants,  2. 

1.  While  the  courts  of  this  state  cannot  reach  and  modify  a  deed 

recorded  in  the  proper  county  in  another  state  where  land  in- 
eluded  in  the  deed  is  situated,  yet,  if  a  plaintift  appears  here 
to  enforce  a  right  under  such  deed,  a  court  of  equity  may,  as 
against  plaintiff,  upon  a  proper  showing,  compel  reformation 
of  the  deed  so  as  to  express  the  agreement  actually  made  be- 
tween the  parties.    Lyndon  L.  Co.  v.  Sawyer,  525 

2.  A  complaint  for  reformation  of  a  deed  by  inserting  an  assign- 

ment of  grantor's  right  of  action  for  trespass,  omitted  by  mu- 
tual mistake,  states  no  cause  of  action  where  it  shows  that  the 
grantor  had  no  such  right  and  that  therefore  a  decree  of  refor- 
mation would  be  ineffectual.    Gilbert  v.  Auster,  581 
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Refbeshino  Memory.    See  Criminal  Law,  9. 

REMAnmEBS.    See  Wills,  5-9. 

Resoission  of  Insurance  policy:   Beneficiarsr's  rights.     See  Inbub- 
ANOE,  11, 12. 

Resebyations  in  lease.    See  LiAin>LORD  and  Tenant,  5. 

Res  Inteb  Alios  Acta.    See  Master  and  Sebyant.  8. 

Res  Judicata.    See  Judgment,  5. 

Right  of  Way.    See  Contracts,  3. 

Riparian  Rights.     See  Mills  and  Mttj.dams,  1-3.    Waters  Ain> 
Watebooubses. 

ROBBERY. 

See  Indictment  and  Infobmation,  1-3. 

In  a  prosecution  for  robbery  the  testimony  is  held  sufficient  to 
warrant  the  finding  of  the  jury  that  the  defendants  were  of  the 
party  committing  the  offense.    OUlotti  v.  Btate,  634 

Rules  of  Coubt. 

Supreme  Court  Rule  6  (Printed  case),  535,  538. 
Supreme  Court  Rule  10  (Briefs),  254,  258,  535,  538,  606. 
Supreme  Court  Rule  12  (Briefs),  535,  538. 
Supreme  Court  Rule  44  (Costs  for  printing),  535,  539. 

SALES. 
See  CJoNTBACTS,  4.    Fraudulent  Conveyances,  1-5. 

1.  Intention  to  pass  title  between  vendor  and  vendee  may  exist  and 

have  effect  In  the  absence  of  any  change  of  possession  whatever. 
Hoeffler  v.  Carew,  605 

2.  The  vendee  of  a  piano  on  which  the  vendor  held  a  mortgage  to 

secure  notes  given  for  the  purchase  price  proposed  to  return  it 
to  the  vendor  in  consideration  of  being  released  from  further 
liability  on  the  notes.  The  vendor  by  letter  accepted  the  pro- 
posal, stating  that  he  would  have  the  piano  removed.  Before 
it  was  removed  the  vendee's  creditors  attached  it  Held,  that 
the  evidence  was  sufficient  to  warrant  the  inference  of  intent 
that  title  should  pass  to  the  vendor  upon  the  receipt  of  the  let- 
ter, which  by  its  terms  was  final  and  signified  an  understanding 
that  upon  its  delivery  the  transfer  should  be  complete  and  the 
indebtedness  of  the  vendee  should  thereupon  cease.  IMd. 

3.  Even  if  the  intention  to  pass  title  was  not  so  clear  as  to  warrant 

the  court  in  deciding  it  as  matter  of  law,  it  was  at  least  suffi- 
ciently inferable  to  warrant  the  submission  of  the  question  to 
the  Jury.  Jhid. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Under  sec.  439,  Stats.  (1898),  a  school  board  may  suspend  a  pupil 

for  misconduct  although  jio  formal  rule  has  been  prescribed 
relating  to  such  conduct  State  ex  rel.  Dresser  v.  District  Board, 

619 

2.  School  authorities  may  suspend  a  pupil  for  an  offense  committed 

outside  of  school  hours  and  not  in  the  presence  of  the  teacher 
which  has  a  direct  and  immediate  tendency  to  influence  the 
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conduct  of  the  pupils  while  in  the  school  room,  to  set  at  naught 
the  proper  discipline  of  the  school,  to  impair  the  authority  of 
the  teachers,  and  to  bring  them  into  ridicule  and  contempt. 

Ibid. 

3.  §chool  authorities  are  vested  with  a  broad  discretion  in  the  gov- 

ernment and  discipline  of  pupils,  and  courts  will  not  interfere 
with  the  exercise  of  such  authority  unless  it  has  been  illegally 
or  unreasonably  exercised.  Tbid. 

4.  For  causing  the  publication  in  a  local  newspaper  of  a  satirical 

poem  reflecting  on  the  regulations  of  the  school,  certain  pupils 
were  suspended  tmtll  they  should  apologize.  Held,  that  the  im- 
position of  such  a  penalty  was  not  an  abuse  of  the  discretion 
conferred  upon  school  authorities  in  the  discipline  and  govern- 
ment of  pupils.  Ibid. 

Beduoticv.    See  Brbaoh  of  Marbiaox  Pbomisb,  5. 

Special  Appeabaiyoe.    See  Appeabance. 

Special  Verdict.    See  Cabhiebs,  9.    Trial,  14-19. 

State  Depositort.    See  Officers,  1.    Principal  Ain>  Sorett,  1,  2. 

State  Treasurer.    See  Officers,  2. 

Statute  of  Frauds.    See  Frauds,  Statute  of. 

Statute  of  Limitations.    See  Limitation  of  Actions. 

STATUTES. 

Constitutionality.    See  Constitutional  Law,  1. 

Construction.  See  Deeds,  1,  2.  Insurance,  24.  Mills  and  Mill- 
dams,  2,  8.  Municipal  Corporations,  1.  Street  Railways, 
8,  9.    Vendor  and  Purchaser,  8-10.    Wills,  4. 

• 

1.  Where  a  statute  adopted  from  another  state  had  previously  re- 

ceived an  interpretation  by  the  courts  of  that  state,  it  should 
have  the  same  interpretation  here.  Manitowoc  C.  P.  Co.  v. 
Manitowoc,  G.  B.  d  N.  W.  R.  Co.  94 

Directory  statutes. 

2.  Where  a  statute  prescribes  a  thing  to  be  done  within  a  specified 

time,  and  there  is  no  substantial  reason  why  the  thing  may 
not  as  well  be  done  after  the  time  prescribed  as  before — ^no  pre- 
sumption that  by  allowing  it  to  be  so  done  it  may  work  an  in- 
Jury  or  wrong — ^nothing  in  the  act  itself,  or  in  other  acts  re- 
lating to  the  same  subject  matter,  indicating  that  the  legisla- 
ture did  not  intend  that  it  should  rather  be  done  after  the  time 
prescribed  than  not  to  be  done  at  all,  there  the  courts  assume 
that  the  intent  was  that,  if  not  done  within  the  time  prescribed, 
it  might  be  done  afterwards.    Application  of  Clark,  437 

STATUTES  CITED,  Etc. 

Ordinance  of  1787.  Session  Laws  —  con. 

Art.  4  of  compact    -        -     346,  348    1885.  Ch, 

Constitution  of  Wisconsin.  1895! 

Art.  XIII,  sec.  11    -        -        86,  89    1899! 

Session  Laws.  1901. 

1852.  Ch.  479  -        -        -  -    316  1903! 

185(5.  P.  &  L.  ch.  176      •  346-349  1903. 

18(30.  Ch.  2tiS  .        -        .  .    101  1903. 
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STATUTES  CITED,  Etc.— con. 


Session  Laws — con, 

1903.  Gh.  390,  eea  1       -       -  214 

1903.  "    448,    "    1,  Bobd.  2  141 

1905.  "134-       .      186,188-191 

1905.  "266-       -        -        -  477 

1905.  "419-        -       -       •  230 

1905.  "    419,  sees.  19-21       -  237 

1907.  "    267,  sec.  2       -       -  25 

1907.  "    267  (p.  596)    -       -  30 

Tebbitobial  Statutes  of  1839. 

Page  145,  sec.  1  *  -  -  315 
•'  146,  "  2  -  -  -  315 
"     261,    "    19     -       -       -    314 

Betisbd  Statutes  of  1849. 

Ch.    39 316 

"    127,  sec.  18       -       .       .    314 

Bevised  Statutes  of  1858. 

Ch.  71,  sec.  17  -  -  -  316 
"  138,  "23  -  -  -  315 
"    165,    "10        -       -       -    638 

Statutes  (1898  and  since). 

Sec.  Page, 

23 333,337 

24 337 

r>l  -       -       -        -     333,  336,  337 

131 34,35 

152 34 

160a 32 

1606        •        -        -        -         32,34 

1604 86 

163 33 

439 620,626 

604 540,544 

776,  subd.  10  -  -  -  141, 146 
788  -  -  -  141,  142,  140,  148 
795-  r  -  -  -  141,147 
852-925/1  (ch.  40)  -  -  -  446 
8536  (Supp.  1906)  -        -     438,  447 

861 437,438 

862  -----  438  444 
925— lto926— 269(ch.40a)  395^,397 
925—31  -  -  -  -  395,399 
925—61  -  -  394,  395,  397, 398 
925—67  -  .  -  -  395, 400 
925—68  ...  -  395,399 
925—^9  -        -        -        .     395, 400 

984 31,34,36 

1210A   ....  355,361 

1326 286,287 

1379 236 

1379—11  to  1379—31   •  228,  230 

1379—18 231 

1379—24  -        -        .        -     235, 236 
1379—26  -        •        -       •        -    236 


Statutes  (1898  and  since) — con. 

Sec.  Page. 

1379—29  to  1379—31    (Supp. 

1906) 237 

1675—1  (Supp.  1906)  -  -  16 
17706  323, 324, 327, 328, 332,  540,  547 
1809-  -  -  -  562,563,566 
1810  -   -   -  95, 100, 101, 103-105 

1816 554 

1816  (Supp.  1906)  -  -  139, 141 
1862  465,  473,  475,  481,  482,  492 
1863a  (Supp.  1906)  -  -  -  477 
1978-   .   -   606,514,515,519 

2037 65 

2077,  2079  -  -  -  585, 590 
2086,  2087    ...    -   65 

2108 686,592 

2208 583 

2241  -   .   862,  365,  366, 594,  597 

2296 462 

2297  -  -  -  -  361,  364-366 
2302-2304  -  -  -  179,183 
2310-   -   -   605-607,609,611 

2320 598,600 

2347 584 

2605 355,361 

2670 620,624 

2778-  -  -  -  142,149,150 
2829  -    -    -  95, 1 08, 150,  634,  637 

2830 4 

2832 422,424 

2858 214,215 

2858  (Supp.  1906)  -    -    -  208 
2873  ------   71 

2884,  subd.  1  -   -   -  535,  538 

2894a 602 

2918 570 

2918,  subd.  7  -   -    -   -  572 

2968 602 

3039 549 

3042 549 

3047 257 

3049 549 

3052 548,549 

3069 401,402 

3069,  subd.  1  -  -  -  -  28 
3069,   "   2  -   -    -    25,28 

3071 178 

3180 49,58 

3181 133,138 

3186  -   -   -   -  38, 39,  354,  357 

3294 667 

3374 345,351 

3374-3406  (ch.  146)  346, 349,  351, 353 

3377 351 

3402 351 

3490 258 

3574 395,399 
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STATUTES  CITED,  Etc.— con. 

Statutes  (1898  and  8inoe)~con.       Statdtbb  (1898  and  einoe) — con. 

Sec,  Page,  Sec.  Page. 

3701 159  4378 634-e37 

3784>3786         -       -        -       -    462  4380-       -      644,645,657,658,667 

3872 389,393  4408 638 

4041 26,30,31  4416 7,13,15 

4041a        .       .        -       •         26,30  4466a 650 

4041a,  sabd.  8  •       ...      30  4501 619 

•i(m 524  4505 462 

409(5 199,200  4637 667 

4207 115  4719 668 

4222 319  4743 895,399 

4230-       .       312,314,315,318,319  4971 592 

4255 140 

Stat.    See  Appeai.,  16. 
Stipui^tiok&    See  Wills,  1. 
Stockuoldsb'b  Suit.    See  Corporatioits,  1-3. 

STREET  RAILWAYS. 
See  Carriers,  1-3.    Evidskcb,  4,  6. 

Begulation:  Rea^onahleneaa. 

1.  An  unjust,  oppressive,  or  partial  exercise  by  a  city  of  its  con- 

ceded  powers  of  regulation  of  street  railways  Is  not  justified 
merely  upon  the  plea  that  the  city  had  determined  that  the 
time  had  arrived  when  the  public  interests  demanded  such  ac- 
tion. Such  determination  is  not  conclusiyOp  because  it  goes  to 
the  reasonableness  of  the  regulation  in  question.  Eastern  Wis. 
R,  d  L,  Co.  V.  Hackett,-  464 

2.  A  city  was  empowered  by  its  charter  to  regulate  the  use  of  it& 

streets,  the  operation  of  street  railways,  and  the  laying  of  tracks 
for  the  same;  a  street  railway  franchise,  granted  by  such  city, 
declared  that  all  switches  and  turnouts  should  be  laid  under 
the  direction  of  the  board  of  public  works;  sec.  1862,  Stats. 
(1898),  provides  that  street  railways  shall  be  subject  to  such 
regulations  as  the  municipal  authorities  may  by  ordinance  pre- 
scribe. Held  that,  in  view  of  the  provisions  of  the  charter,  the 
franchise,  and  the  statute,  resolutions  of  the  city  prohibiting 
the  construction  by  a  street  railway  company  of  switches  or 
connecting  tracks  on  a  city  bridge  or  its  approaches  were  not 
ultra  vires.  Ihid, 

3.  A  determination  as  to  the  validity  of  such  resolutions  does  not 

involve  a  federal  question.  Ibid. 

4.  A  city  council  has  no  power  to  declare  contracts  void  as  against 

public  policy.  It  is  therefore  no  answer  to  the  <daim  that  the 
effect  of  a  resolution  of  such  a  council  was  to  deprive  an  urban 
railway  company  of  its  rights  under  a  contract  with  an  inter- 
urban  railway  company  to  say  that  such  contract  was  invalid. 

Ibid. 

» 

6.  Whether  in  any  given  case,  where  the  facts  are  undisputed,  a 
city  council,  acting  under  sec.  1862,  Stats.  (1898),  has  exceeded 
its  power  by  the  enactment  of  an  unreasonable  ordinance,  is  a 
Judicial  question,  to  be  considered  substantially  the  same  aa 
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that  of  whether  the  legislature  has  exceeded  Its  constitutional 
authority,  reasonable  doubts  being  resolved  in  favor  of  munici- 
pal power.  JMd. 

6.  An  urban  railway  company  was  authorized  by  ordinance  to  main-  j 

tain  a  single  or  double  track  along  a  certain  street.  Including  I 

the  crossing  of  a  bridge,  and  with  the  consent  of  the  city  main- 
tained across  such  bridge  a  turnout  or  passing  track  connecting  | 
with  its  single  main  track  on  the  approaches  to  the  bridge.  I 
An  interurban  railway  company  was  also  authorized  to  occupy  I 
the  same  street  and  was  empowered  to  acquire  by  condemna-  ; 
tion  or  contract  the  use  of  the  tracks  of  the  urban  company. 
By  contract  the  urban  company  had  agreed  to  transport  the 
cars  of  the  other  company  along  its  tracks.  The  city  began  the 
construction  of  a  new  bridge,  and  entered  into  a  contract  with 
the  urban  company  to  share  the  expense  of  laying  Its  tracks  on 
the  new  bridge.  This  contract  had  been  executed  to  the  ex- 
tent of  furnishing  and  fastening  rails  and  locating  the  tracks. 
By  a  decision  of  this  court  it  was  held  that  the  urban  company 
had  no  right  to  maintain  a  double-track  railway.  Thereupon 
the  city  by  resolution  forbade  any  switch  or  connecting  track 
on  the  new  bridge  and  revoked  any  consent  previously  given  in 
any  wise  conflicting  with  such  resolution.  The  effect  of  the 
resolution  was  that  the  urban  company  was  prevented  from  re- 
storing the  connections  existing  prior  to  the  construction  of  - 
the  new  bridge  and  which  were  temporarily  displaced  in  con- 
sequence of  the  construction.  Held,  that  the  resolution  was  un- 
reasonable and  void,  as  It  abrogated  the  contract  previously 
made  by  the  city  respecting  the  laying  of  the  tracks  on  the 
new  bridge,  confiscated  whatever  property  had  been  contributed 
in  pursuance  of  such  contract,  and  deprived  the  urban  company 
of  its  rights  under  the  contract  with  the  interurban  company 
and  of  Its  right  to  compensation  in  any  condemnation  proceed- 
ings Instituted  by  the  Interurban  company  to  acquire  a  right  to 
cross  the  bridge.                                                                       /ftid. 

7.  The  question  whether  such  resolution  was  reasonable  or  not  was 

a  proper  one  for  this  court,  notwithstanding  that  the  city  coun- 
cil decided  and  the  lower  court  found  that  any  switch  or  turn- 
out upon  the  bridge  with  its  diagonals  or  cross-over  tracks  on 
the  approaches  thereto  was  imdesirable,  a  hindrance  to  other 
modes  of  travel  In  the  street  and  over  the  bridge,  and  unsafe 
and  dangerous  to  those  using  the  same  with  teams  or  vehicles. 
Such  findings  still  left  open  the  question  whether  or  not  a  rea- 
sonable exercise  of  the  power  of  regulation  should  not  have 
provided  for  diagonals  or  cross-over  tracks  located  farther 
from  the  approaches  Instead  of  prohibiting  them  altogether. 

n>id. 
Franchises:  Construction. 

8.  A  city  ordinance  granting  an  interurban  railway  the  right  to 

construct  its  tracks  and  operate  in  the  streets  and  prohibiting 
the  doing  by  it  of  a  street  railway  business,  merely  authorizes 
the  corporation  to  use  the  streets  with  the  consent  of  the  city 
as  against  the  public,  but  not  as  against  private  owners,  and 
is  not  enacted  under  sec.  1862,  Stats.  (1898).  iJtid. 

9.  A  city  ordinance  granting  to  an  interurban  railway  company  a 

right  to  occupy  certain  streets  contained  a  proviso  in  favor  of 

an  existing  urban  railway  company  that  no  more  than  two 

'   tracks,  including  those  theretofore  laid  or  existing,  or  which 

any  other  railway  company  had  a  right  to  lay  under  existing 

Vol.  135  —  47 
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franchise  or  franchises,  should  be  laid  along  said  streets,  but  in 
lieu  of  the  laying  of  such  tracks  where  a  single  or  double  track 
had  been  theretofore  laid  or  should  thereafter  be  lawfully  laid 
by  another  company  on  any  part  of  said  street,  the  Interurban 
company  was  authorized  to  use  the  existing  tracks  of  any  other 
company  by  purchase,  lease,  or  other  contract  arrangement  with 
such  company.  Held,  that  the  interurban  company,  did  not 
thereby  acquire  the  right  to  lay  tracks  where  two  tracks  al- 
ready existed  or  might  lawfully  be  laid  by  any  other  company 
under  existing  franchises,  and  that  a  turnout  or  passing  track 
then  existing  was  a  track  within  such  proviso.  Ibid. 

10.  An  ordinance  granting  a  franchise  to  an  interurban  railway  com- 

pany, which  provided  that  such  company  was  authorized  to 
carry  Its  cars  over  the  tracks  of  any  other  company  operating 
in  the  city  "by  purchase,  lease,  or  other  contract  arrangement 
with  such  company,"  was  amended  by  striking  out  "by  pur- 
chase, lease,  or  other  contract  arrangement  with  such  company," 
and  substituting  therefor  "subject  to  the  existing  rights  of  such 
other  company."  At  the  time  of  the  original  ordinance  and  the 
amendment  there  existed  a  traffic  arrangement  between  the  two 
companies  whereby  the  cars  of  the  interurban  company  were 
being  carried  over  the  tracks  of  the  urban  company.  BeJd, 
that  the  amendment  did  not  materially  change  the  legal  effect 
of  the  ordinance  as  a  recognition  by  the  city  and  the  inter- 
urban company  that  other  tracks  had  theretofore  been  laid  by 
the  urban  company  and  that  the  interurban  company  took,  and 
that  the  city  gave,  the  franchise  subject  to  and  with  notice  of 
the  rights  of  the  urban  company.  Ihid, 

11.  Where  an  urban  railway  company  had  a  right  as  against  an  in- 

terurban railway  company  to  exact  such  compensation  as  it 
could  obtain  from  the  latter  for  the  use  of  its  tracks  across  a 
bridge,  and  the  latter  had  a  right  to  resort  to  condemnation 
proceedings  to  acquire  such  use,  a  resolution  of  the  city  pro- 
hibiting the  maintenance  of  a  passing  track  or  turnout  was 
unreasonable,  under  the  circumstances  shown,  irrespective  of 
whether  or  not  such  prohibition  was  to  aid  the  interurban  com- 
pany at  the  expense  of  the  urban  company,  and  to  earn  for  the 
city  certain  stipulated  payments  from  the  interurban  company. 

Ibid. 

12.  An  urban  railway  company  maintained  a  passing  track  on  a 

bridge  in  a  city  street  and  resisted  an  attempt  of  an  Interurban 
railway  company  to  construct  a  track  over  this  same  bridge. 
The  latter  company  sought  to  enjoin  the  former  from  interfer- 
ing with  such  construction.  The  city  denied  the  right  of  the 
urban  company  ito  maintain  its  tracks  on  the  bridge  and  had 
forbidden  such  maintenance.  This  court  found  that  the  action 
of  the  city  was  unreasonable  and  declared  the  urban  company's 
ownership  of  the  passing  track.  There  was  no  proof  that  the 
urban  company,  otherwise  than  by  merely  making  claims,  in- 
terfered or  attempted  to  interfere  with  the  interurban  com- 
pany In  the  laying  of  its  tracks  into  other  portions  of  the  street 
Held  that,  as  the  bill  was  in  no  sense  quia  timet,  there  was  a 
failure  of  Indispensable  proof.  Ibid. 

13.  In  a  suit  between  a  street  railway  company,  an  interurban  rail- 

way company,  and  a  city  involving  the  rights  of  such  com- 
panies In  the  streets  and  the  power  of  the  city  to  regulate  than, 
this  court  decreed,  among  other  things,  that  the  stcUus  quo 
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should  be  preserved.  Held,  that  status  quo  meant  the  condi- 
tions existing  at  the  time  of  the  commencement  of  the  action, 
modified  or  altered  only  by  adjudications  or  proceedings  therein. 

IMd. 

Negligence  in  regard  to  loires. 

14.  In  an  action  for  negligence  in  not  removing  a  charged  wire  which 

had  fallen  in  the  street,  or  in  not  guarding  the  same,  held,  there 
was  ample  evidence  to  sustain  the  special  finding  of  the  jury 
of  due  care  by  defendant,  and  there  was  no  error  In  the  refusal 
to  change  such  finding  and  to  direct  a  verdict  for  the  plalntift. 
Miller  V.  Kenosha  E.  R,  Co,  68 

Negligence:  Proximate  cause. 

15.  The  mere  fact  that  plaintiff  was  permitted  to  ride  free,  on  defend- 

ant's street  car,  contrary  to  constitutional  and  statutory  pro- 
hibitions, does  not  prevent  a  recovery  for  defendant's  negli- 
gence, since  such  illegality  has  no  causal  relation  to  the  injury. 
OahJ>ert  v.  Hackett,  86 

Streets:  Municipal  regulation.    See  Stubet  Railways,  2-11. 

SxmETYSHip.    See  Contbacts,  7.    Prinoifal  and  Surety,  1,  2, 

Surprise.    See  Pleading,  8. 

SlTRRENDBR.      See  LANDLORD  AND  TENANT,  Z,  4. 

Surveys.    See  Boundaries,  3. 

TAXATION. 

See  Adverse  Possession,  10.    Towns,  3-6. 

Levy  and  assessment:  Corrections. 

1.  After  the  tax  roll  has  passed  Into  the  hands  of  the  town  treas- 

urer and  beyond  the  control  of  the  clerk,  all  authority  on  the 
part  of  the  clerk  to  change  it  has  been  exhausted.  In  the  ab- 
sence of  express  legislative  authority.  State  ex  rel.  Rowe  v. 
Krumenauer,  185 

2.  Ch.  134,  Laws  of  1905,  providing  for  the  correction  in  the  tax 

roll  of  certain  mistakes  after  its  delivery  to  the  treasurer,  does 
not  authorize  the  insertion  in  the  roll,  after  delivery,  of  an 
amount  certified  to  the  town  clerk  by  commissioners  of  equal- 
ization as  due  from  such  town,  where  the  omission  was  the  de- 
'  liberate  and  intentional  act  of  the  clerk,  occasioned  by  litiga- 
tion respecting  the  validity  of  the  tax,  the  tax  proceedings,  and 
the  acts  of  the  commissioners.  IMd, 

Injunction  against  levying  taxes, 

3.  An  injunction  will  not  be  granted,  at  the  suit  of  taxpayers,  to  re- 

strain town  ofllcers  from  levying  a  tax  for  general  town  pur- 
poses and  issuing  town  orders  in  anticipation  of  the  collection 
thereof  on  the  ground  that  such  tax  is  illegal,  there  being  an 
adequate  remedy  at  law.    Leiois  v.  Eagle,  141 

Tax  titles.    See  Mortoaoes,  1. 

4.  A  trustee  in  a  trust  deed  given  to  secure  certain  notes  who  re- 

fused, after  request  by  the  holder  of  the  notes,  to  bring  an  action 
to  test  the  validity  of  tax  deeds  covering  the  land  included  in 
the  trust  deed,  is  not  a  necessary  party  to  an  action  brought 
for  the  same  purpose  by  the  holder  of  the  notes,  such  holder  by 
his  acquisition  of  the  notes  having  acquired  the  lien  created 
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by  the  trust  deed,  and  being  entitled  to  bring  an  action  in  his 
own  name  under  sec.  2605,  Stats.  (1898).  Roctch  v.  Banbom 
Land  Co.  354 

5.  A  tax-title  claimant  who  subsequently  acquired  a  title  to  the 
same  land  through  mesne  conveyances  was  under  no  obligation 
to  pay  the  taxes  either  when  they  were  levied  or  when  he  ac- 
quired the  tax  title,  and  therefore  a  person  seeking  to  redeem 
from  such  tax  title  should  pay  Into  court,  under  sec.  1210A, 
Stats.  (1898),  the  amount  for  which  the  land  was  sold  as  w€dl 
as  the  taxes  subsequently  paid  by  the  tax-title  claimant,  to- 
gether with  the  statutory  interest.  Ibid. 

Tenancy  fbom  Year  to  Year.    See  Landtx)rd  and  Tenant,  1,  2. 

Tender.    See  Cancellation  of  IxsTRrMENTS,  1. 

Testamentary  Tiiusts.    See  Wills,  5-13. 

THREATS. 

1.  A  threat  to  accuse  one  of  the  crime  of  bribery  by  publication 

in  a  tiewspaper  is  not  a  threat  to  do  an  ''injury  to  the  person, 
property,  business,  profession,  calling,  or  trade"  of  such  person, 
within  the  meaning  of  sec.  4380,  Stats.  (1898),  even  though 
some  such  injury  might  incidentally  result  from  the  accusa- 
tion.   Schultz  V.  State,  644 

2.  Sec.  4380,  Stats.  (1898),  does  not  make  it  a  crime  to  threaten 

another  to  compel  him  against  his  will  to  do  any  act  or  to  re- 
frain from  doing  any  lawful  act.  The  gist  of  the  offense  de- 
fined by  the  statute  is  the  threat  to  accuse  another  of  crime  or 
to  do  an  injury  to  his  person,  property,  or  calling,  toith  intent 
to  extort  money,  etc.,  or  to  compel  action  or  inaction.  Such 
intent  is  a  mere  incident  to  the  threat  and  dependent  upon  it. 
and  where  there  is  no  such  threat  as  the  statute  specifies  there 
is  no  offense  under  it.  Ibid. 

Title.      See    Fraudulent    Conveyances,    7.      Quiktinq    Title. 
Sales,  1-3. 

Town  Orders.    See  Larceny,  1-4. 

TOWNS. 

See  Courts,  2,  3.    Taxation,  1-3. 

1.  Sec.  788  in  connection  with  subd.  10,  sec.  776,  Stats.  (1898),  au- 

thorizes th^  consideration  at  a  special  town  meeting  of  the 
question  of  building  a  town  hall.    Letvis  v.  Eagle,  141 

2.  The  fact  of  the  posting  of  notices  o^>a  special  town  meeting  may 

be  shown  by  a  true  copy  of  such  notice,  filed  in  the  office  of  the 
town  clerk,  having  a  memorandum  thereon  by  him  stating  that 
it  was  a  copy  of  which  three  were  posted  in  public  places  on 
specified  dates,  and  by  his  oral  testimony  that  he  posted  such 
notices  and  that  the  places  of  posting  were  public.  Ibid. 

3.  Closing  the  polls  at  a  town  meeting  for  one  hour  at  noon  was  at 

best  a  mere  irregularity,  and,  when  not  affecting  the  result,  is 
immaterial  in  a  taxpayers'  suit  to  restrain  the  levying  of  a  tax 
voted  at  such  meeting.  Ibid. 

4.  A  request  for  a  special  tow^n  meeting  was  signed  by  persons  des- 

ignated as  "qualified  voters."  Another  paper,  called  a  petition, 
was  signed  by  persons  described  as  freeholders.    A  sufficient 
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request  for  the  meeting  was  filed.  Held,  that  the  use  of  "free- 
holders" instead  of  "qualified  voters,"  as  required  by  sec.  788, 
Stats.  (1898),  in  a  finding  as  to  signers  of  the  call  for  such 
meeting,  was  an  inadvertence  not  affecting  the  validity  of  the 
meeting.  ihid. 

5.  Sec.  795,  Stats.  (1898),  providing  that  in  town  meetings  a  motion 

to  reconsider  shall  he  made  within  one  hour  after  the  original 
vote,  does  not  require  the  meeting  to  be  kept  open  one  hour, 
or  any  particular  length  of  time,  to  permit  a  motion  for  recon- 
sideration to  be  made.  If  such  a  motion  be  made  within  one 
hour  it  is  in  time;  otherwise  not.  Ibid. 

6.  In  a  taxpayers'  suit  to  restrain  the  levy  of  a  tax  for  a  town  hall, 

in  the  absence  of  a  showing  that  any  elector  in  the  town  meet- 
ing desired  to  make  a  motion  for  reconsideration,  failure  to  af- 
ford opportunity  to  make  such  a  motion  will  not  Invalidate  a 
vote  duly  passed  authorizing  the  tax.  IMd. 

7i.  Where  the  evidence  shows  that  a  vote  at  a  town  meeting  was  by 
ballot,  this  is  sufficient  to  sustain  a  judgment  of  regularity  of 
the  proceeding,  although  the  special  findings  do  not  clearly,  or 
at  all,  cover  the  point,  and  though  it  is  the  duty  of  the  trial 
court  to  make  full. findings  covering  all  issues.  Ibid. 

8.  Where  a  contract  purports  to  have  been  entered  Into  on  behalf 
of  the  town  by  its  supervisors,  the  holding  of  a  board  meeting 
regularly  called,  with  reasonable  opportunity  for  all  members 
to  be  present,  is  to  be  presumed  in  the  absence  of  evidence  to 
the  contrary.  Ihid. 

Tbespass.    See  Carrieus,  3.    Larceny.    Public  Lands. 

TRIAL. 

Course  and  conduct  of  trial  in  general:  Declining  verdict. 

1.  Where  there  Is  no  dispute  on  the  evidence  as  to  the  amount 

plaintiff  is  entitled  to  recover,  if  at  all,  and  the  Jury  has  been 
properly  instructed,  it  is  not  error  for  the  court  to  decline  to 
receive  a  verdict  for  half  the  amount  and  to  direct  the  jury  to 
consider  the  case  further.    Chandler  v.  Hinds,  43 

Misconduct  of  court.    See  New  Trial,  7. 

Discretion  of  court  in  granting  new  trial.    See  New  Trial,  1-6 

Costs  on  new  trial.    See  New  Trial,  10. 

Reception  of  evidence.    See  Oriminal  Law,  4-8.    Evidence. 

2.  Testimony  which  might  have  been  excluded  if  seasonably  ob- 

jected to,  but  which  was  received  without  objection,  is  entitled 
to  full  consideration.    French  v.  Fidelity  d  Cas.  Co.  259 

Reopening  case. 

3.  Where  plaintiff's  evidence  showed  that  the  work  sued  for  was 

done  under  a  contract  for  a  stipulated  sum  and  the  trial  of  the 
case  on  that  theory  was  closed  and  some  of  the  witnesses  had 
left  the  court  room,  held,  that  there  was  no  abuse  of  the  dis- 
cretion vested  in  the  trial  court  to  refuse  to  reopen  the  case  to 
permit  plaintiff  to  introduce  evidence  of  the  value  of  the  serv- 
ices, as  this  would  involve  a  trial  of  another  and  distinct  issue. 
Wood  v.  Washington.  299 
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Arguments  and  conduct  of  counsel.    See  Appeal,  13. 

4.  The  prejudicial  effect  of  improper  remarks  by  counsel  in  course 

of  argument  is  held  to  have  been  removed  by  adequate  dis- 
claimer and  by  the  instructions  of  the  court    Oillotti  v.  State, 

634 

5.  Remarks  by  counsel  to  the  Jury  will  not  be  regarded  as  error 

unless  exceptions  are  duly  taken  to  them  and  rulings  made  in 
respect  thereto  by  the  trial  court.  IMd. 

Taking  question  from  jury.    See  Cabrisrs,  1. 

6.  If  the  evidence  In  any  reasonable  view  thereof,  giving  plaintiff 

the  benefit  of  the  most  favorable  inferences  that  can  fairly  be 
attributed  thereto,  would  support  a  verdict  in  his  favor,  a  non- 
suit cannot  properly  be  granted.    Kortendick  v.  Waterford,     11 

Nonsuit  on  ground  of  assumption  of  risk.  See  Master  Ain>  SEBVAirr, 
14.  15. 

Directidn  of  verdict.    See  Railroads,  12. 

7.  Whether  the  trial  court  should  direct  a  verdict,  or  whether  this 

court  on  appeal  may  in  effect  do  so,  depends  upon  whether 
there  is  any  credible  evidence  which,  in  the  most  favorable 
view  and  granting  all  reasonable  inferences  and  construction 
in  favor  of  the  conclusion  of  the  jury,  tends  to  support  Uie  ver- 
dict   Salchert  v.  Reinig,  194 

8.  Where  there  is  any  credible  evidence  which,  most  favorably  con- 

sidered, and  with  the  aid  of  all  inferences  which  might  rea- 
sonably be  drawn,  tends  to  establish  plaintiff's  cause  of  action, 
the  court  should  not  direct  a  verdict  for  defendant  Gessner  v, 
Boeming,  535 

Questions  for  fury.  See  Insurance,  15, 16.  Landlord  awd  Tenant,  5. 
Licenses,  2.  Master  and  Servant,  3,  18-20.  Partnership,  4. 
Railroads,  7,  11,  12. 

9.  The  question  of  negligence  is  always  for  the  jury  unless  the 

proof  is  so  clear  that  intelligent  minds  cannot  fairly  form  dif- 
ferent conclusions  with  respect  to  the  matter.  Miller  v.  Keno- 
sha E,  R.  Co,  68 

Sufficiency  of  instructions.  See  Fraudulent  Ck>NVETAN0E8,  3.  Rail- 
roads, 6. 

Presumption  that  jury  follows  instructions.  See  Criminal  Law, 
10,  11. 

Instructions  rendered  harmless  ty  verdict.    See  Appeal,  35. 
Applicahiiity  of  instructions. 

10.  Where  there  was  no  conflict  of  evidence  or  no  evidence  at  all 

respecting  certain  issues,  it  was  misleading  and  erroneous  for 
the  trial  judge  to  charge  the  jury  that  the  evidence  was  con- 
flicting.   Wenger  v.  Marty,  408 

Construction  and  operation  of  instructions. 

11.  A  charge  with  reference  to  assumption  of  risk  by  an  employee 

in  the  use  of  a  drop  hammer,  to  the  effect  that  it  was  not  nec- 
essary that  defendant  should  have  pointed  out  to  plaintiff  every 
possible  way  in  which  he  might  have  been  injured  by  the  ma- 
chine, held,  in  connection  with  the  entire  charge,  not  to  have 
imposed  upon  plaintiff  a  duty  to  search  for  latent  or  hidden 
defects,  and  hence  no  error  was  committed  in  denying  a  re- 
quested Instruction  that  no  such  duty  existed.  Buchman  v, 
Jeffery,  448 
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12.  At  defendant's  request  the  court  charged  the  jury,  with  respect 

to  a  question  of  a  special  verdict  asking  whether  plaintiff  was 
wanting  in  the  exercise  of  ordinary  care  which  contributed  to 
his  injury,  that  if,  in  answering  such  question,  they  found  that 
plaintiff  failed  to  exercise  ordinary  care  even  in  the  slightest 
degree  their  answer  should  be  aflarmative.  Held,  in  view  of 
the  fact  that  the  question  required  the  jury  to  find  only  negli- 
gence which  did  in  fact  contribute,  and  in  view  of  the  associar 
tion  of  this  portion  of  the  charge  with  others  significant  of  a 
purpose  merely  to  confine  the  terms  used  to  definitions  of  con- 
duct which  would  or  would  not  constitute  want  of  ordinary 
care,  that  the  mere  failure  to  repeat  in  the  Instruction  that  the 
contribution  must  be  proximate  could  not  serve  to  mislead  the 
Jury  into  the  idea  that  they  need  not  find  proximity  as  an  ele- 
ment in  answering  the  question.  Ihid. 

Biatinction  hetween  instructions  requested  and  charge  ty  court, 

13.  While  this  court  has  held  that  a  request  for  an  instruction  on  the 

question  of  contributory  negligence  which  does  not  embody  the 
qualification  that  the  want  ^of  plaintiff's  care  must  have  con- 
tributed directly  to  his  injury  might  properly  be  refused,  that 
holding  was  predicated  upon  the  statutory  requirement  that  an 
Instruction  must  be  full  and  correct  in  itself  so  that  the  court 
can  give  it  in  the  exact  words  of  the  request,  in  order  that  error 
may  be  predicated  upon  its  rejection.  No  such  strict  rule  ap- 
plies to  the  charge  of  the  court.  He  may  convey  one  idea  or 
one  element  of  the  rule  of  law  in  one  portion  of  his  charge  dis- 
associated from  other  portions  or  elements,  so  long  as  these 
other  elements  are  in  fact  conveyed  to  the  minds  of  the  Jury  aa 
necessary  to  be  found  by  them.  I'bid, 

Conduct  of  jury:  Affidavits  of  jurors.    See  New  Trial,  9. 
Special  verdict.    See  Railroads,  8,  9*. 

14.  Where  gross  negligence  in  the  operation  of  a  street  car  was 

charged  to  consist  of  wUful  failure  of  defendant's  servants  to 
make  any  attempts  to  stop  the  car  after  becoming  aware  of 
plaintiff's  danger,  certain  interrogatories  are  suggested  for  sub- 
mission to  the  Jury,  in  the  event  of  a  special  verdict  being  re- 
quested on  a  retrial.    Wilson  v.  Chippewa  Valley  E,  R.  Co,      18 

15.  Whether  a  special  verdict  under  eec.  2858,  Stats.   (Supp.  1906; 

Laws  of  1903,  ch.  390),  be  taken  at  the  request  of  either  party 
or  directed  by  the  court  on  its  own  motion,  in  either  case  it  is 
a  true  special  verdict  and  must  consist  of  questions  relating  to 
controverted  and  material  matters  of  fact  put  in  issue  by  the 
pleadings,  and  should  not  be  combined  with  a  general  verdict. 
Rowley  v,  Chicago,  M,  d  St.  P.  R.  Co.  208 

16.  Where  specific  acts  of  negligence  are  charged  by  the  complaint, 

denied  by  the  answer,  and  litigated  on  the  trial,  a  special  ver- 
dict should  contain  specific  questions  covering  these  alleged 
acts,  and  the  submission  of  a  general  question  simply  asking 
whether  defendant  was  guilty  of  want  of  ordinary  care  which 
proximately  caused  the  plaintiff's  injury  is  not  a  compliance 
with  the  special-verdict  statute,  and  will  be  error,  at  least 
where,  as  in  this  case,  the  proper  specific  questions  were  re- 
quested. iMd. 

17.  Under  sec,   2858,  Stats.    (Supp.   1906;   Laws  of  1903,  ch.  390), 

where  no  special  verdict  is  requested  by  the  parties  or  directed 
by  the  court,  the  court  has  power  to  submit  to  the  Jury  any 
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particular  question  or  questions  of  fact  in  addition  to  their 
general  verdict,  and  in  such  case  it  is  a  matter  wholly  within 
the  discretion  of  the  trial  court  to  determine  what  questions  of 
fact  should  be  so  submitted,  and  the  failure  to  include  in  such 
special  questions  all  the  material  issues  of  fact,  eren  if  re- 
quested by  the  parties,  will  not  be  ground  of  error.  Ihid. 

18.  In  taking  a  special  verdict,  the  form  of  the  questions  being 

largely  in  the  discretion  of  the  court,  it  is  not  error  to  reject 
questions  in  the  particular  form  requested  by  parties,  provided 
the  court  sufBciently  covers  them  in  questions  of  its  own  fram- 
ing. Ibid. 

1 9.  A  finding  in  a  special  verdict  that  an  inadequately  repaired  hand- 

hold on  defendant's  engine  was  "unreasonably  dangerous"  was 
equivalent  to  a  finding  that  such  hold  was  not  "reasonably 
safe,"  and  therefore  negatived  the  performance  by  the  master 
of  his  duty  as  to  safe  appliances.    Beach  v»  Bird  d  Wellg  L,  Co. 

650 
Waiver  of  errors.    See  New  Trial,  8. 

Tbubt  Deed.    See  Mobtqages,  2-4. 

TRUSTS  AND  TRUSTEES. 

See  WCT.L8,  5-12. 

Sec.  2077,  StaU.  (1898),  is  restricted  by  sec.  2079,  Stats.  (1898), 
from  extending  to  cases  where  the  alienee  named  in  the  con- 
veyance shall  have  taken  the  same  as  an  absolute  conveyance 
In  his  own  name,  without  the  knowledge  or  consent  of  the  per- 
son paying  the  consideration,  or  when  such  alienee.  In  violation 
of  some  trust,  shall  have  purchased  the  lands  so  conveyed  with 
moneys  belonging  to  another  person.    Perkinson  v.  Okurke,    584 

Ultba  Vires.    See  Street  Railways,  2. 

Vabianoe.    See  Pleading,  11. 

VENDOR  AND  PURCHASER  OP  LAND. 
See  Deeds,  1,  2.    Frai^dulent  CJonveyances,  14.    Wills,  11,  12. 

Conetruction  and  operation  of  contract. 

1«  Defendants  having  acquired  title  to  plaintiff's  premises  by  fore- 
closure of  their  mechanics'  lien  leased  the  same  to  her  for  one 
year,  and  at  the  same  time  gave  her  a  written  option  to  pur- 
chase within  one  year  on  payment  of  a  specified  sum.  The  lease 
provided  that  In  case  she  exercised  her  option  the  rent  should 
apply  on  the  purchase  price.  Plaintiff,  having  occupied  the 
premises,  elected  to  purchase.  Held  that,  the  option  and  the 
lease  being  substantially  contemporaneous,  relating  to  the  same 
subject  matter,  and  aiming  to  carry  out  a  common  purpose, 
there  was  ample  consideration  for  the  same.    Brink  v.  Mitchell, 

416 

2.  Where  an  option  agreement  provided  that  the  vendors  would  con- 
vey on  the  payment  by  the  vendee  of  a  specified  sum  and  the 
payment  of  the  taxes  "to  the  proper  officers,"  held,  that  the  ac- 
tual payment  of  the  taxes  to  the  proper  officers  was  not  a  con- 
dition precedent,  and  the  vendee's  failure  to  pay  them  when 
due  did  not  work  a  forfeiture  of  the  option,  if  they  were  paid 
before  the  expiration  of  the  option  period.  Ibid, 
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3.  Where  an  option  agreement  recited  that  the  Tendors  had  acquired 

title  to  the  premiBes  by  foreclosure  and  that  they  would  convey 
the  same  by  a  good  and  sufficient  quitclaim  deed,  held^  that  the 
agreement  called  for  a  conveyance  of  the  entire  estate  of  the 
land  embraced  therein,  and  was  in  no  way  restricted  by  the 
prescription  of  the  form  of  the  conveyance  by  which  the  trans- 
fer should  be  made.  Ibid. 

4.  Where  the  vendors  in  an  option  agreement  calling  for  the  con- 

veyance of  the  entire  estate  of  land  embraced  therein  have  dis* 
abled  themselves  from  complying  with  their  agreement,  the 
plaintifF  upon  election  to  purchase  and  tender  of  performance 
Is  entitled  to  recover  the  value  of  the  premises  at  the  time  the 
conveyance  was  demanded,  less  any  sum  due  the  vendors  under 
the  option  agreement  Ibid, 

Bona  fide  purchaser, 

5.  Where  a  deed  in  fraud  of  a  former  purchaser  is  made  and  re- 

corded prior  to  the  former  purchaser's  deed,  such  purchaser 
gains  nothing  by  subsequently  recording  his  deed,  but  must  re- 
sort to  his  remedy  by  action  to  set  aside  the  prior  conveyance 
on  account  of  fraud.    McDonald  v»  Bullivan,  361 

€.  An  innocent  purchaser  defrauded  by  a  deed  made  and  recorded 
prior  to  his  own  is  not  estopped  as  against  a  bona  fide  vendee 
of  Uie  fraudulent  party  to  seek  to  set  aside  the  fraudulent  deed 
by  a  mere  delay  in  tecordlng  his  deed  for  seventeen  days  after 
its  delivery,  unaccompanied  by  any  other  act  or  default  on  his 
part  upon  which  such  bona  fide  vendee  placed  reliance,  espe- 
cially In  view  of  the  fact  that  the  innocent  purchaser's  deed 
was  actually  of  record  before  Uie  deed  of  the  bona  fi4.e  vendee 
was  delivered.  Ibid. 

7.  A  married  woman  devised  all  her  estate,  real  and  personal,  to  her 
husband,  with  full  power  to  sell  and  use  it  during  his  life,  and 
upon  his  decease  :the  remainder  to  go  to  her  children.  A  por- 
tion of  the  property  was  owned  by  her  as  vendee  under  a  land 
contract,  on  which  there  remained  an  unpaid  balance  at  her 
death.  As  further  security  on  said  contract  she  had  pledged 
a  paid-up  insurance  policy  on  the  life  of  her  husband,  payable 
to  her  if  she  survived  him — if  not,  to  her  children.  After  her 
death  foreclosure  of  the  land  contract  was  commenced.  The 
husband  effected  a  settlement  of  the  suit  by  the  surrender,  with 
the  consent  of  the  children,  of  the  Insurance  policy  and  the  is- 
suance of  a  new  paid-up  policy  to  the  plaintiff  in  the  foreclosure 
suit,  taking  a  conveyance  of  the  premises  by  warranty  deed  di- 
rectly to  himself.  The  covenant  of  warranty  excepted  there- 
from any  claim  of  the  original  vendee  or  persons  claiming  un- 
der her.  Afterwards  he  conveyed  the  premises  to  a  second 
wife.    Held: 

(1)  In  the  absence  of  proof  that  the  children  knew  that  the 
father  had  taken  title  to  himself  or  that  he  made  any  cl^lm  to 
the  premises  adverse  to  their  rights  under  the  will,  the  pre- 
sumption would  be  that  the  conveyance  to  the  father  was  with- 
out their  knowledge. 

(2)  The  continued  possession  of  the  premises  by  the  husband 
was  presumably  under  the  will  and  as  life  tenant  and  not  ad- 
verse to  the  children. 

(3)  Under  the  rule  that  the  recording  of  a  deed  entitled  to 
record  is  constructive  notice  of  its  existence  and  contents  to  all 
subsequent  purchasers  of  the  land,  and  which  holds  them  to 
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hare  knowledge  of  what  appears  on  the  face  of  the  title  nnder 
which  they  claim,  the  second  wife  as  grantee  of  the  original 
life  tenant  was  chargeable  with  knowledge  of  the  restrictions 
and  burdens  on  the  title  in  favor  of  the  tenants  in  remainder. 
Perkinsan  v.  Clarke,  584 

Protection  of  recording  act. 

8.  In  an  action  to  quiet  title,  where  defendant  relied  upon  sec.  2241, 

Stats.  (1898),  making  an  unrecorded  conves^anoe  void  as  against 
a  subsequent  bona  fide  purchaser  for  value  whose  conveyance 
is  first  recorded,  held  that,  although  defendant  had  no  actual 
knowledge  of  plaintifTs  title,  he  was  not  a  purchaser  in  good 
faith  for  value,  as  the  circumstances  surrounding  the  purchase 
showed  conclusively  a  wilful  failure  to  make  inquiry,  and  that 
defendant  was  fully  aware  that  he  was  buying  a  merely  specu- 
lative title.    Wis.  River  Land  Co.  v.  Belover,  594 

9.  In  such  action  the  fact  that  defendant's  title  was  purchased  for  a 

mere  nominal  consideration  was  constructive  notice  of  its  in- 
validity and  sufficient  of  itself  to  put  him  upon  inquiry.     Ibid. 

10.  The  purpose  of  sec  2241,  Stats.  (1898),  is  to  protect  those  who 
honestly  believe  they  are  acquiring  a  good  title  and  who  invest 
some  substantial  sum  In  reliance  on  that  belief.  Ibid. 

Deed  a9  mortgage. 

IL  Where  an  owner  of  land  gave  a  deed  thereto,  absolute  In  form  but 
intended  as  a  mortgage,  and  afterwards  mortgaged  the  same 
property  to  another,  held,  that  a  purchaser  having  knowledge 
of  the  nature  of  the  deed  and  acquiring  title  thereunder  took 
subject  to  the  subsequent  mortgage.    Eriokson  v.  Hammond, 

573 

Venus.    See  Appeax.,  1. 

VsBDioT.    See  Cbiminai.  Law,  11.    Railboabs,  12.    Tbial,  1,  7,  8. 

14-19. 

Vested  Remainders.    See  Wills,  5-9. 

Villages.    See  0>nBTs,  2,  3.    MuiadPAx.  Ck>BP0BATi0NS,  1-3 

VoTSBS.    See  Elections,  1-4. 

Waiveb.  See  Criminal  Law,  3.  Damages,  6.  Injunction.  Insub- 
ANOE,  9,  19-21,  27.    New  Tbial,  8. 

Wabbanty.    See  Insurance,  4. 

WATERS  AND  WATERCOURSES. 

See  Boundabies,  1-3.    Dbains.    Mills  and  Milldams.    Navigable 

Waters. 

Plaintiffs,  riparian  landowners,  alleged  the  maintenance  by  de- 
fendant of  a  milldam  in  a  nonnavigable  stream  in  excess  of  the 
height  fixed  in  pursuance  of  a  special  milldam  act  authorizing 
such  a  structure,  and  consequent  additional  flooding  of  plaint- 
iffs' respective  parcels  of  land,  and  prayed  an  abatement  of  and 
an  injunction  against  the  excessive  height  of  the  dam.  Held, 
that  none  of  the  plaintiffs  could  maintain  a  suit  to  abate  the 
dam  or  to  restrain  the  maintenance  of  it  at  its  present,  or  at 
any,  height,  but  if  it  has  been  raised  so  as  to  flood  their  lands 
tn  excess  of  the  extent  already  compensated  they  must  seek 
their  remedy  in  an  action  under  ch.  146,  Stats.  (1898),  wherein 
the  question  of  the  proper  height  necessary  to  the  public  wel- 
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fare  can  be  determined  and  they  be  compensated  for  the  in- 
juries to  their  property.    Allahy  v.  Mduston  E.  8,  Co.  345 

Ways.    See  Easements,  1,  2.    Bminent  DoicAin;  1«   Lioensbs,  1. 

WILLS. 
See  Afpbai.,  1-3,  8. 

Predate,  in  general:  Nature  of  proceeding. 

1.  Pending  proceedings  for  the  probate  of  a  will  to  which  objection 

had  been  made  on  the  ground  of  mental  incompetency  and  un- 
due influence,  all  the  heirs,  next  of  kin  of  decedent,  and  the 
beneficiaries  named  in  the  will  entered  into  a  stipulation  to 
the  effect  that  decedent  was  mentally  incompetent,  and  agreed 
that  probate  of  the  will  should  be  denied;  that  administration 
should  Issue  to  the  proponent;  that  a  distribution  different 
from  the  one  prescribed  In  the  will  should  be  followed,  thereby 
admitting  to  participation  certain  heirs  whom  the  testator  ex- 
pressly disinherited.  Upon  the  return  day  the  subscribing 
witnesses  testified  to  the  due'  execution  of  the  will,  the  obvious 
sanity  of  the  testator,  and  the  absence  of  undue  influence.  On 
appeal  from  an  order  admitting  the  will  to  probate,  held,  that 
the  probate  of  a  will  is  a  proceeding  in  rem,  InvolYlng  considera- 
tions of  public  welfare  and  policy,  and  while  it  affects  specific 
individuals  It  also  affects  many  other  interests,  including  those 
of  decedent,  some  of  which  cannot  be  ascertained  in  advance, 
and  the  instrument  should  be  established  regardless  of  those 
directly  Interested,  and  therefore  the  foregoing  stipulation  was 
not  binding  on  the  court    Will  of  Dardi9^  457 

Fees  and  costs. 

2.  An  award  of  costs,  authorized  by  sec.  4041,  Stats.  (1898),  to  be 

grranted  by  county  courts  in  contested  matters,  can  only  be 
made  by  judgment.    Frame  v.  Plumh,  24 

Anticipated  expenses  of  contest:  Allowance.    See  Apfbai.,  3. 

3.  In  the  absence  of  specific  authority  a  court  will  not  direct  the 

payment  from  the  estate  of  anticipated  expenses  of  the  con- 
testants of  the  probate  of  a  will.    Frame  v.  Plumb,  24 

4.  Sec.  2,  ch.  267,  Laws  of  1907,  amending  sec.  4041a,  Stats.  (1898), 

does  not  authorize  an  allowance  to  a  guardian  ad  litem  of  the 
contestants  of  a  will  from  funds  of  the  estate  for  anticipated 
expenses  to  procure  attendance  of  witnesses.  Ibid. 

Nature  of  estates  and  interests  created:  Vested  estates. 

5.  A  testator  devised  a  life  estate  to  his  wife,  remainder,  one  third 

to  A.,  his  son,  one  third  to  B.,  his  daughter,  and  one  third  in 
trust  for  C,  his  other  son,  with  directions  to  the  trustees  "to 
use  and  manage  said  other  third  as  to  them  seems  best  and  to 
pay  to  my  said  son  .  .  .  the  income  .  .  .  yearly,  and  in  their 
discretion  to  pay  to  him  from  time  to  time  such  part  of  said 
one  third  as  In  their  judgment  Is  proper  for  his  comfort  and 
support  until  said  third  part  is  all  paid  to  him.**  Held:  (1)  A. 
and   B.   each  took  a  full  legal   vested  estate  In   remainder; 

(2)  the  trustees  took  a  present  legal  vested  estate  In  trust;  and 

(3)  the  cestui  que  trust  had  an  estate  in  the  lands  and  prop- 
erty as  against  all  persons  except  the  trustees.  Williams  v. 
Williams,  60 
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6.  Estates  legal  and  equitable  given  by  will  are  to  be  regarded  as 

vesting  immediately  unless  testator  has  by  very  clear  words 
manifested  an  intention  that  they  should  be  contingent,  and 
where  the  time  of  payment  or  distribution  is  merely  postponed 
for  the  convenience  of  the  fund  or  property,  or  to  let  in  others, 
the  vesting  will  not  be  deferred  until  that  period.  n>id. 

7.  That  the  time  of  enjoyment  of  an  equitable  estate  in  remainder 

is  postponed  until  after  the  termination  of  a  precedent  life  e^ 
tate  neither  prevents  vesting  nor  Indicates  an  intention  tliat 
the  equitable  interest  should  not  vest  Ihid. 

8.  Where  an  estate  in  remainder  is  devised  in  trust  with  directions 

to  the  trustees  to  pay  the  income  annually  to  the  beneficiary, 
and  in  their  discretion  to  pay  over  the  corpus  of  the  trust,  an 
intention  is  thereby  indicated  that  the  whole  equitable  interest 
should  vest  at  once,  subject  only  to  the  life  estate.  Il>id. 

Equitable  eatate:  Effect  of  death  of  "beneficiary, 

9.  Where  a  remainder  after  a  life  estate  is  devised  in  trust  for  a 

person  living  at  the  death  of  the  testator,  and  the  equitable  in- 
terest thereby  created  is  vested,  the  death  of  the  cestui  que 
trust  prior  to  the  termination  of  the  life  estate  does  not  defeat 
or  terminate  the  trust,  in  the  sense  that  the  object  of  the  testa- 
tor has  failed  and  the  trust  property  becomes  intestate  prop- 
erty, but  the  beneficial  interest — the  trust  property  itself — 
passes  by  the  law  of  descent  to  the  heirs  at  law  of  the  cestui 
que  trust,  ibid. 

Power  of  sale. 

10.  A  wife  bequeathed  to  her  husband,  without  words  of  inheritance, 

all  her  estate,  real  and  personal,  "with  full  power  to  sell  or  dis- 
pose of  the  same  absolutely  as  he  may  see  fit,  and  to  use  and 
enjoy  during"  his  natural  life,  and  upon  his  decease  remainder 
to  her  children.  Held,  that  the  will  created'  a  life  estate  in  tbe 
husband  with  power  of  sale  for  the  purpose  designated,  and 
vested  the  remainder,  If  any,  of  the  property  or  Ita  proceeds  in 
the  children.    Perkinson  v.  Clarke,  5S4 

11.  The  donee  of  such  power  was  enabled  to  sell  the  estate  devised 

and  vest  the  same  in  a  bona  fide  purchaser  for  value,  but  one 
who  acquired  the  title  without  consideration  and  chargeable 
with  knowledge  of  a  breach  of  trust  held  such  title  subject  to 
the  rights  of  the  remainderman.  ibid. 

12.  The  word  "purchasers"  in  sec.  2108,  Stats.  (1898),  is  not  used  in 

its  technical  sense,  but  must  be  understood  according  to  the 
common  and  approved  usage  of  language,  and  as  thus  under- 
stood it  means  a  purchaser  for  a  valuable  consideration.    Ibid. 

Conversion  of  realty  into  money, 

13.  Testator  devised  one  third  of  his  estate  to  trustees  for  the  bene- 

fit of  his  son,  with  directions  to  pay  over  to  the  son  the  income 
thereof,  and  "from  time  to  time  such  part  of  said  one-third 
part  as  in  their  Judgment  is  proper  for  his  comfort  and  sup- 
port" Held,  that  the  testator  intended  a  conversion  of  the 
third  part  of  the  real  property  into  money,  and  that  for  the 
purposes  of  descent  and  distribution,  on  the  death  of  the  bene- 
ficiary, the  property  will  be  considered  all  personalty.  Williams 
V,  WiUiams,  60 
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t^^^'       Action  to  construe  will:  Circuit  courfs  duty. 

14.  In  an  action  to  construe  a  will  the  circuit  court  should,  when- 
ever possible  under  the  issues  made  and  presented,  finally  dis- 
pose of  all  questions  relating  to  the  descent  and  distribution  of 
the  property,  and  where  this  was  not  done  this  court  may,  on 
an  appeal,  to  save  threatened  waste  of  the  property  In  litigation. 
Indicate  Its  views  upon  the  final  disposition  to  be  made  of  the 
case.  Ihid, 


WITNESSES. 


See  Crtminax  Law,  4-8.    Wills,  3,  4. 


1.  A  party  to  an  action  may  call  and  examine  upon  the'  trial,  as  a 
witness,  an  ofiicer  o£  a  corporation  adverse  party,  as  under 
cross-exaniinatlon  and  thereafter  rebut  such  witness's  evidence 
by  counter  or  Impeaching  testimony.  Corhett  v.  Physicians* 
Cas.  A880.  505 

I'^Tf-  2.  Under  the  foregoing  rule  it  Is  proper  to  prove  that  the  adverse 

v^  v:  witness,  prior  to  his  being  called,  made  statements  Inconsistent 

with  those  made  on  his  examination.  IJ>id. 

3.  In  an  action  to  recover  a  stipulated  sum  for  work  done  under  a 
contract,  plaintiff's  witness  on  cross-examination  stated  that 
he  had  not  testified  In  the  same  action  in  the  Justice's  court 
that  the  contract  was  not  completed.  Defendant's  witness  con- 
tradicted this.  Plaintiff  recalled  his  witness  and  asked  him  to 
state  what  he  testified  to  in  the  justice's  court.  This  question 
being  excluded,  plaintiff  then  offered  the  minutes  of  the  justice 
showing  the  witness's  testimony  in  that  court  Held,  that  both 
the  question  and  the  minutes  were  properly  excluded,  as  not 
specifically  meeting  any  testimony  that  had  been  offered  by  de- 
fendant.   Wood  V,  Washington,  299 

^''--'  Words  and  Phrases. 

^ :  r  -  Bodily  infirmity.    See  Insurance,  8. 

Bronchitis.    See  Insurance,  5. 
;r.-r-'  Commerce.    See  Commerce. 

Farm,  in  statute.    See  Railroads,  1. 

Independently  of  all  other  causes.    See  Insurance,  7. 

Issu^,  issued,  as  applied  to  banks.    See  Banks  and  Bankinq. 

Party  aggrieved.    See  Partition,  3. 

Purchasers,  In  statute.    See  Wills,  12. 

Sound  physical  condition.    See  Insurance,  6. 

Status  quo,  in  decree.    See  Street  Railways,  13. 

Vigilant  lookout.    See  Railroads,  6. 

yoid,  in  statute.    See  Fraudulent  Conveyances,  6. 
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